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EXPLANATOKY  NOTE. 


Tlie  present  edition  of  tliis  volume  contains  references  to  all 
subsequent  citations  of  each  case  by  tbe  Supreme  and  Appel- 
late Courts  in  tbe  opinions  appearing  in  tbe  Supreme  Court 
Eeports  up  to  and  including  part  of  volume  113,  and  in  Brad- 
well's  Reports  up  to  and  including  volume  16.  These  citations 
have  been  carefully  classified  and  show  the  present  status  of 
all  eases  of  sufficient  value  to  have  been  referred  to  in  later 
decisions.  They  also  form  a  most  valuable  index  to  subsequent 
discussions  of  the  subject-matter  of  the  cases  cited. 

The  text  and  head  notes  are  reprinted  from  the  original  or 
Reporter's  edition,  with  the  addition  of  index  words  to  the 
head  notes. 

The  notes  of  the  original  and  Underwood's  editions  are  re- 
tained, and  the  authorship  indicated,  in  all  cases  where  they  are 
of  any  present  value. 

Additional  notes  are  added  to  the  more  important  cases. 
Points  of  law,  which  have  long  been  settled,  or  which  are  of 
but  slight  importance,  are  not  enlarged  upon.  While  special 
attention  has  been  given  to  the  citation  of  Illinois  authori- 
ties, the  notes  are  by  no  means  confined  to  them. 

The  references  to  the  Illinois  Statutes  are  to  the  very  fully 
annotated  edition  of  1885  by  Starr  &  Curtis,  chapter  and  sec- 
tion being  given  for  the  benefit  of  those  having  other  editions* 

Chicago,  January  1,  1886. 

E.  B.  S. 
E.  H. 
(iii) 
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ADVERTISEMENT 

TO  THE  SECOXD  EDITION. 


The  first  edition  of  this  book  was  destroyed  by  fii-e,  in  De- 
cember, 1840,  while  in  the  hands  of  the  binder. 

With  as  little  delay  as  possible,  its  place  has  been  supplied 
by  the  present  edition,  which  has  been  carefully  revised. 
Much  pains  have  been  taken  to  render  the  work  worthy  of  the 
Court  and  the  profession. 

Tliis  edition,  as  Avas  the  first,  is  published  ui>on  the  sole  re- 
sponsibility of  the  Rejiorter.  The  accident  which  befell  tlie 
former,  caused  him  a  heavy  loss  of  time  and  money,  lie 
trusts  that  the  liberal  ]iatronage  of  a  j^rofession  evei-y where 
distinguished  for  their  generosity  and  encouragement  of  laud- 
able enterjjrise,  will,  in  some  degree,  remunerate  him  for  his 
expenditures. 

THE  EEPOKTER 
Chicago,  Septemler,  1S41. 


PREFACE. 


It  is  duo  to  the  I'n.fe.ssion,  as  well  as  to  the  Ee porter,  to 
state  the  circunibtinees  under  which  tin's  volume  of  Kejittrt.s 
has  been  prei)ared  for  the  press  and  tlioso  attending  its  publi- 
cation. 

The  undersigned  received  the  a].pointment  of-Reportcr  at 
the  close  of  the  July  term,  1839 }  consequently,  in  all  of  the 
cases  argued  before  his  appointn\ont,  he  did  n(»t  take  notes  of 
llie  jx.ints  made  or  authorities  I,  ited,  nor  did  he  make  any 
memoranda  of  the  names  of  counsel.     lie  has  therefore  been 
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obliged  to  rely  wLollj  upon  the  information  afforded  liim  by 
the  papers  on  lile  in  the  clerk's  office.  .  He  does  not  expect  that 
lie  has  given  in  all,  perhaps  not  in  a  majority,  of  the  cases,  the 
points  and  authorities  of  counsel ;  for  in  very  many  cases  no 
briefs  were  to  be  found.  The  practice  of  the  Court  to  require 
an  abstract  of  the  case  from  the  counsel  for  the  appellant  or 
])laintilf  in  error,  while  none  is  required  of  the  appellee  or  de-' 
f endant  in  error,  has  the  effect  to  cause  a  brief  to  be  filed  by  the 
counsel  for  the  former,  while  the  counsel  for  the  latter  usually 
content  themselves  with  making  their  points  and  citing  their 
authorities  on  the  hearing. 

In  all  cases  where  briefs  could  be  found  which  contained 
matter  of  any  miportance,  the  points  and  authorities  have  been 
given  in  the  report  of  the  case. 

In  many  of  the  cases,  from  the  neglect  of  counsel  to  sign 
their  names  to  their  abstracts,  and  from  the  manner  in  which 
the  docket  has  been  kept,  it  has  been  difficult  to  ascertain,  with 
precision,  who  appeared  as  counsel.  Mistakes  have  doubtless 
occurred  in  this  particular. 

It  was  the  original  intention  of  the  Reporter  to  include  in 
this  volume  all  the  cases  decided  and  not  previously  reported, 
up  to  the  end  of  December  term,  1839,  and  this  design  was 
not  abandoned  until  the  book  was  nearly  printed,  when  it  was 
ascertained  that  it  would  be  impossible  to  include  all  those  cases 
without  swelling  the  book  to  an  inconvenient  size,  and  to  one 
which  would  not  correspond  with  subsequent  volumes,  if  the 
Reports  should  be  continued:  He  therefore  was  compelled,  re- 
luctantly, to  defer  many  of  those  cases  to  a  subsequent  vol- 
ume. 

In  determining  upon  the  period  from  which  the  Reports 
should  commence,  he  has  been  governed  solely  by  the  direc- 
tion of  the  Court.  This  volume  includes  all  the  cases  decided 
since  the  publication  of  Breese's  Reports,  down  to  December 
term,  1839,  including  a  part  of  the  cases  decided  at  that  term. 

The  collection  of  ])rinted  opinions  published  by  Mr.  Wal- 
ters was  designed,  as  the  undersigned  was  informed  by  Mr. 
Forman,  who  prepared  the  marginal  notes  to  the  same,  only 
for  temporary  use,  until  they  should  be  published  in  some  more 
permanent  form.  That  collection  is  cited  in  this  volume  some- 
times as  "  Printed  Opinions,"  and  sornetimes  as  "  Forman.  " 


vi  PEEFACE. 

Contiimed  ill  health  has  much  delayed  the  publication  of  this 
volume,  and  prevented  the  Eeporter  from  bestowing  that  at- 
tention upon  the  work  which  its  importance  demanded,  and 
which"  otherwise  would  have  been  given.  He  can  not  therefore 
hope  that  it  is  so  free  from  errors  as  could  be  desired.  Yet 
he  trusts  that  few,  if  any,  mistakes  will  be  found  wdiich  the 
reader  can  not  readily  correct.  He  has  endeavored  to  report 
accurately  and  faithfully. 

The  references  made  in  the  work  are  those  usually  found  in 
law  books.  It  is  only  necessary  to  observe  that  the  Revised 
Laws  of  1833,  have  been  uniformly  cited  as  "  R.  L.,"  and  the 
edition  of  the  statutes  published  by  Mr.  Gale,  in  1839,  as 
"  Gale's  Stat." 

The  Reporter  has  spared  no  expense  in  endeavoring  to  get 
the  book  up  in  a  style  not  unworthy  of  the  Court  and  the  State. 

It  is  due  to  the  Court  to  state,  that  during  almost  the  entire 
])eriod  included  in  these  Reports,  the  Supreme  Court  was  holden 
at  a  great  distance  from  the  residence  of  the  Judges  and  most 
of  the  members  of  the  bar,  and  at  a  place  but  illy  provided  with 
accommodations,  and  in  which  a  good  law  library  was  a  desid- 
eratum not  to  be  realized.  The  Court  has,  consequently,  been 
often  obliged  to  decide  causes  without  that  full  argument  and 
consultation  of  authorities  which  are  afforded  to  the  Judicial 
Tril)unals  of  other  States  and  countries. 

The  notes  and  references  of  the  Reporter,  though  not  so 
numerous  and  full  as  he  desired  to  make  them,  he  trusts  will 
yet  be  found  convenient  to  the  profession. 

The  continuance  of  these  Reports  will  depend  upon  the  pat- 
ronage of  the  profession.  The  work  is  published  upon  tlie 
responsibility  of  the  Reporter,  and  it  has  cost  him  a  large  sum 
of  money.  Should  they  be  continued,  he  hopes  that  the  ex- 
perience he  has  liad  in  jjrejmring  this  volume,  Avill  enable  liini 
to  present"  to  the  ])ublic  and  to  the  profession,  a  more  desir- 
able production. 

The  Repoktkk. 

Chicago,  December,  1840. 


JUDGES  OF  THE  SUPREME  COURT 


STATE  OF  ILLINOIS, 


FROM  THE  ADOPTION  OP  THE   CONSTITUTION  TO  THE  PRESENT  TIME. 


JOSEPH  PHILIPS, 
THOMAS  C.  BROWNE, 
WILLIAM  P.  FOSTER, 
JOHN  REYNOLDS. 
WILLIAM  WILSON, 

Do  do 

THOMAS  REYNOLDS, 

Do  do 

WILLIAM  WILSON, 
SAMUEL  D.  LOCKWOOD, 
THEOPHILUS  W.  SMITH, 
THOMAS  0.  BROWNE, 


Date  of  Comni'n.     Dafe  of  Eesig'n. 
Chief  Justice,        Oct.  9,  1818.  July  4,  1822. 
Associate  Justice,  do   9,     do 
Associate  Justice,  do   9,     do        do  7,  1819. 
Associate  Justice,  do    9,     do       ^ 
Associate  Justice,  July  7,    1819, 
Associate  Justice,  Feb.  6,   1821,(1) 
Chief  Justice,        Aug.  31,1822, 
Chief  Justice,        Jan.  14,  1823,  (1) 
Chief  Justice.  do   19,  1825, 

Associate  Justice,  do  19,  do 
Associate  Justice,  do  19,  do 
Associate  Justice,  do  19,    do 


ATTORNEYS  GENERAL  OF  THE  STATE  OF  ILLINOIS. 


PROM  THE  ADOPTION  OP  THE   CONSTITUTION  TO  THE  PRESENT  TIME. 


Date  of  Commission.        Date  of  Resignation. 
DANIEL  POPE  COOK, 
WILLIAM  MEARS. 
SAMUEL  D.  LOCKWOOD, 
JAMES  TURNEY, 

Do  do 

GEORGE  FORQUER, 
JAMES  SEMPLE, 
NINIAN  W.  EDWARDS, 

Do  do 

JESSE  B.  THOMAS,  Jr., 
WALTER  B.  SCATES, 
USHER  F.  LINDER, 
GEORGE  W.  OLNEY, 
WICKLIFFE  KITCHELL, 

(1)  Re-commissioned,  having  first  been  appointed  by  the  Governor. 


March  5,  1819, 

Oct.  15, 

1819. 

Dec.  14,  do 

Feb.  6,  1821, 

Dec.  28. 

, 1822. 

Jan.  14, 1823, 

Jan.  7, 

1825. 

do  15,  1825,  (1) 

Dec. 

1828. 

do  23, 1829, 

do  30, 1833, 

Sept.  1,  1834, 

Jan.  19,  1835,  (1) 

Feb.  12,  do 

Dec.  8, 

1835. 

Jan.  18,  1836, 

do  26, 

1836. 

Feb.  4,  1837, 

June  11, 

1838. 

June  26.  1838, 

Feb.  1, 

1839; 

March  5,  1839. 

CIECLJIT  JUDGES  OF  THE  STATE  OF  ILLIIS'OIS. 


FROM  THE  ADOPTION  OF  THE   CONSTITUTION  TO  THE  PRESENT  TIME. 


Date  of  Connn'n.  Date  of  Besici'n. 
JOHlSr  T.  SAWYER,  Judge  1st  Circuit,  Jan.  19,  1825,  Jan.  24,  1831. 
SAMUEL  McROBERTS,  do      2d      do  do    19,   do 

RICHARD  M.  YOUNG,    do      3d      do  do    19,   do 

JAMES  HALL,  do      4th     do  do    19,   do 

JAMES  0.  WATTLES,    do      5th     do  do    19,   do 

Note.  The  above  named  Circuit  Judges  were  legislated  out  of  office,  in 
1827,  and  the  Judges  of  the  Supreme  Court  required  to  perform  circuit  duty, 
as  follows:  1st  Circuit.  Justice  Lockwood;  2d  Circuit,  Justice  Smith;  ."M 
Circuit,  Justice  Browne;  and  4th  Circuit,  Chief  Justice  Wilson.  Sec  Re- 
vised Laws  1827,  119,  §4. 


Date  of  Comm'n.     Date  of  Besig'u. 
RICHARD  M.  YOUNG,    Judge  5th  Circuit,  Jan.  2.3,  1829,     Jan.  2,  1887. 

STEPHEN  T.  LOGAN,        do      1st       do  do    19,  1885,                 1837. 

SIDNEY  BREESE,               do     2d        do  do    19,    do 

HENRY  EDDY,                   do     3d        do  do    19,    do     Feb.  10, 1835. 

JUSTIN  HARLAN,              do     4th       do  do    19,    do 

THOMAS  FORD,                  do      6th       do  do    19,    do      March,  1837, 

ALEXANDER  F.GRANT,  do      3d       do  Feb.          do 
JEPTH AH  HARDIN, 

WALTER  B.  SCATES,       do     3d       do  Dec.  26,  1836, 

JAMES  H.  RALSTON,        do     5(h      do  Feb.    4,  1837,  Aug.  31,  18.39. 

JOHN  PEARSON,              do     7th      do  do     8,    do     Nov.  20,  1840. 

DAN  STONE,                     do     6th      do  March  4,    do 

WILLIAM  BROWN,          do      1st       do  do    20.    do 

JESSE  B.  THOMAS,  Jr.,  do      1st       do  July   20,    do      Feb.  20,  1839. 

WILLIAM  THOMAS,         do      1st       do  Feb.   25,1839, 

THOMAS  FORD,                do      9th      do  do    25,   do 

STEPHEN  T.  LOGAN,       do     8lh      do  do    25,   do                    1839. 

SAMUEL  H.  TREAT,         do     8th      do  May  27,    do 

Do              do              do      do       do  Jan.  31,  1840,  (1) 

PETER  LOTT,                   do      5th      do  Sept.  9.  1889, 

Do        do                        do      do       do  Dec.  20,  do    (1) 

(1)  Re-conimlssioned,  having  been  fiist  appointed  by  the  Governor, 
(viii) 


RULES. 

SUPEEME   COUET   OF    THE   STATE   OF  ILLINOIS, 
DECEMBER  TERM,  1839. 

PRESENT, 

Hon.  WILLIAM  WILSON",  Chief  Justice, 

Hon.  THOMAS  C.  BEOWXE,         ) 

Hon.  THEOPHILUS  W.  SMITH,    }  Associate  Justices. 

Hon.  SAMUEL  D.  LOCKWOOD,    ) 

Ordered^  That  the  following  Eiiles  be  adopted  for  the  regu- 
lation of  the  practice  of  this  Court: 

motions. 

I.  Motions  may  be  made  immediately  after  the  Orders  of 
the  preceding  day  are  read,  and  the  Opinions  of  the  Court  de- 
livered; but  at  no  other  time,  unless  in  case  of  necessity,  or  in 
relation  to  a  cause,  when  called  in  course. 

II.  Motions  are  to  be  made  by  the  attorneys  in  the  follow- 
ing order:  First,  by  the  Attorney  General,  next  by  the  oldest 
practitioner  at  the  bar,  and  so  on,  to  the  youngest;  but  no  at- 
torney shall  make  a  second  motion,  until  each  member  of  the 
bar  present,  shall  have  had  an  opportunity  to  make  his  motion. 

III.  All  special  motions  shall  be  entered  with  the  Clerk*,  at 
least  one  day  before  the  same  shall  be  argued;  and  the  counsel 
entering  a  motion,  shall,  at  the  same  time,  file  a  statement  of 
the  reasons  on  which  the  same  is  predicated. 

IV.  When  a  motion  is  intended  to  be  based  on  mat- 
ters which  do  not  appear  by  the  records,  the  facts  must  [*xii] 
be  disclosed  and  supported  by  affidavit. 

SUPERSEDEAS. 

Y.  No  Supersedeas  will  be  granted,  unless  a  transcript  of 
the  Eecord  on  which  the  application  is  made,  be  complete,  and 

(ix) 
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so  certified  by  tlie  Clerk  of  tlie  Court  below,  and  tlie  requisite 
bond  be  entered  into,  and  tiled  in  tbe  office  of  the  Clerk  of  this 
Court,  according  to  law,  with  an  assignment  of  errors  written 
on,  or  appended  to,  the  Record. 

VI.  When  a  Weit  of  Eeeor  shall  be  made  a  SxipeTsedem, 
the  Clerk  shall  endorse  upon  said  writ,  the  following  words  : 
"This  "Writ  of  Error  is  made  a  Supersedeas,  and  is  to  be  obeyed 
accordingly;"  and  he  shall  thereupon  file  the  Writ  of  Error 
with  the  transcript  of  the  Record,  in  his  office.  Said  transcript 
shall  be  taken  and  considered  as  a  dne  return  to  said  writ;  and 
theren]wn  it  shall  be  the  duty  of  the  Clerk  to  issue  a  certificate 
in  substance  as  follows,  to  wit : 

"  STATE  OF  ILLINOIS,  ss.— 

Office  of  the  Clerk  of  the 

Su]ireme  Court. 
I  do  hereby  certify   that  a  Writ  of  Error  has  issued  from 
this  Court,  for  the  reversal  of  a  Judgment  obtained  by 

V. 

in  the  "^  Court  of 

at  the 
Term,  A.  D.  18         in  a  certain  action  of 

which  Writ  of  Error  is  made  a  Supersedeas,  and  is  to  operate 
as  a  suspension  of  the  execution  of  the  Judgment;  and  as  such 
is  to  be  obeyed  by  all  concerned. 

Given  under  my  hand,  and  the  Seal  of  the  Supreme  Court, 
at  Springfield,  this  day  of  A.  D.  18 

ClerJcr 

WEITS    OF   EEEOE. 

YII.  Writs  of  Error  shall  be  directed  to  the  clerk  or 
kecjier  of  the  Record  of  the  Court,  in  which  the  judgment  or 
decree  complained  of,  is  entered,  commanding  him  to  certify 

a  correct  transcript  of  the  Record  to  this  Court;  but 
[-xiii]  M'hen  the  ])laintitf  in  error  shall  file  in  the  office  of  the~ 

Clerk  of  this  Court,  a  transcrijit  of  the  Record  duly 
certified  to  be  full  and  complete,  before  a  Writ  of  Error  issues, 
it  shall  not  be  necessary  to  send  such  writ  to  the  Clerk  of  the 
inferior  Court,  but  such  transcri})t  shall  be  taken  and  considered 
as  a  due  return  to  said  writ. 

PROCESS. 

YIII.    Tlie  Process  on  Writs  of  Error,  sliall  be  a  Scire  J^aeias 

to  hear  errors,  issued  on    the   api)lication  of  the  plaintiff  in 

error  to  the  Clerk,  directed  to  the  sherill  or  other  otlicei-uf  the 

■roper  county,  commanding  him  to  sunnnon  the  defendant  in 

X 


KULES.  xiii 

eiror  to  appear  in  Court,  and  show  cause,  if  any  lie  have,  why 
the  jiidg'uient  or  decree  mentioned  in  the  Writ  of  Error,  shall 
not  be  reversed.  If  the  /Sc'^Ve  J^'acias  be  not  returned  ex- 
ecuted, an  alias  and  plm'ies  may  issue,  without  an  order  of 
Court, 

IX.  The  first  days  of  each  term,  and  the  third  Mondays 
thereof,  shall  be  return  days,  for  the  return  of  process. 

X.  The  Scire  Facias  if  sued  out  in  vacation,  shall  be  made 
returnable  to  the  first  day  of  the  term,  in  case  there  be  ten 
days  between  the  issuing  of  the  writ,  and  the  said  first  day  of 
the  term,  but  if  there  be  not  ten  days  between  the  suing  out  of 
the  writ,  and  the  said  first  day  of  the  term,  then  the  /Scire  Fa^ 
cias  shall  be  made  returnable  to  the  third  Monday  of  the  term. 

XL  "When  the  Scire  Facias  shall  be  sued  out  during  the 
term,  it  shall  be  tested  on  the  first  day  of  the  term,  and  made 
returnable  to  the  third  Monday  thereof.  In  case  ten  days  shall 
not  have  intervened  between  the  service  of  the  same,  and  the 
return  clay  thereof,  the  Court  may,  on  the  application  of  the 
defendant,  extend  the  time  for  joining  inerrcfi-,  or  for  hearing, 
beyond  the  time  allowed  in  other  cases.  If  the  Court  shall 
not  continue  to  sit  until  the  third  Monday  after  the  first  Mon- 
day of  its  session,  the  service  of  the  Scire  I'^acias  on  the  de- 
fendant, if  made  before,  or  on,  the  return  day,  shall  be  deemed 
suflicient,  and  the  cause  shall  stand  continued  to  the  next 
term. 

XII.  In  proceedings  in  original  actions  relating  to  the  Rev- 
enue, the  process  or  notice  of  a  motion,  shall  be  served  on  the 
defendant,  at  least  twenty  days  before  the  first  day  of  the 
term.  If  there  shall  not  be  twenty  days  between  the  day  of 
service  and  the  first  day  of  the  term,  the  cause  may  be  con- 
tinued on  the  application  of  the  defendant. 

XIII.  In  such  original  actions,  if  a  declaration  set- 
ting forth  the  cause  of   action,  shall  not  be  filed,  at  [*xiv] 
least  twenty  days  before  the  first  day  of  the  term,  the 
cause  may  be  continued  on  the  application  of  the  de- 
fendant. 

XIV.  When  it  shall  a])pear  to  the  satisfaction  of  the  Court, 
that  a  defendant  is  not  an  inhabitant  of  this  State,  or  cannot  be 
found,  there  shall  be  a  day  fixed  for  his  appearance,  and  an 
order  for  ]-)ublication  made.  Said  order  shall  be  published 
once  a  week,  for  four  weeks  successively,  in  some  paper  printed 
at  the  Scat  of  Government;  the  last  publication  shall  be  at  least 
thirty  days  before  the  appearance  day.  After  publication  as 
aforesaid,  and  an  aflSdavit  thereof  being  filed  with  the  Clei'k, 
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the   said   cause  shall    stand  for   hearing,  as   if  the  defendant 
had  been  regularly  summoned  by  Scire  Fcbcias, 

DOCKETING    SUITS. 

XV.  The  Clerk  shall  set  the  causes  for  argument,  in  the 
order  they  shall  be  presented  to  the  Court,  excejit  the  causes 
for  or  against  the  People,  which  shall  be  set  at  the  end  of  the 
civil  causes. 

ASSIGNMENT   OF   EEEOES. 

XVI.  When  a  writ  of  ekkor,  not  operating  as  a  super- 
sedeas^ shall  issue,  the  plaintiff  in  error  shall,  within  eight  days 
after  the  tiling  of  the  Record,  assign  in  writing,  and  tile  with 
the  Clerk,  the  particular  error  or  errors  of  which  he  complains; 
no  other  errors  shall  be  inquired  into  by  the  Court. 

XYII.  If  the  plaintiff  in  error  shall  fail  to  assign  errors, 
as  aforesaid,  a  rule  may  be  granted  against  him;  and  if  the 
errors  be  not  assigned  at  the  expiration  of  the  rule,  the  cause 
may,  on  motion,  be  dismissed. 

XVIII.  When  a  supersedeas  is  granted  by  the  Court,  it 
shall  be  the  duty  of  the  ])laintiff  in  error,  before  the  emanation 
of  the  writ,  to  tile  in  the  office  of  the  Clerk  of  this  Court,  a 
true  and  complete  transcript  of  the  Record,  and  to  assign  his 
errors,  so  that  the  defendant  may  join  in  error,  and  go  to  trial 
at  the  same  term  of  the  Court. 

XIX.  When  a  writ  of  error  is  made  a   Supersedeas  in 
vacation,  it  shall  be  the  duty  of  the  plaintiff"  to  tile  in  the 

[*xv]  Clerk's  office,  on  or  before  the  third  day  of  the  next 
term  thereafter,  if  there  be  ten  days  between  the  gi'ant- 
ing  of  said  writ,  and  the  sitting  of  the  Court,  a  transcri[)t  of 
the  Record  ujion  which  said  Writ  of  Error  is  sued  out,  duly 
certified  to  be  full  and  complete,  and  an  assignment  of  errors; 
but  if  there  be  not  ten  days  between  the  making  of  the  order 
for  a  Supersedeas,  and  the  sitting  of  the  (>ourt,  then  said  tran- 
scri[)t  and  assignment  shall  be  filed  on  or  before  the  third 
Monday  of  the  term,  if  the  Court  sliall  sit  so  long,  so  as  to 
enable  the  defendant  to  join  in  eri-or,  and  have  a  trial  at  the 
first  term  of  the  Court  after  the  granting  of  the  Siip^erscdea^. 

XX.  The  counsel  for  the  ]ilaintift"  in  error  or  appellant,  shall 
furnish  to  each  of  the  Justices  of  this  Court,  before  the  argu- 
ment of  the  cause  shall  connncnce,  an  abstract  or  abridgment 
of  such  parts  of  the  ])leadings  and  ])rocccdings  as  the  counsel 
shall  deem  necessary  to  a  full  understanding  of  the  errors  re- 
lied on  for  a  reversal  of  the  judgment  or  decree  comjilained  of, 
together  with  a  brief  of  the  points  and  authorities  intended  to 
be  relied  on  in  the  argument  of  the  cause. 
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XXI.  It  shall  also  be  tlie  duty  of  the  counsel  for  the  plaint- 
iff in  error  or  apjiellant,  to  file  in  the  Clerk's  office,  for  the 
nse  of  the  defendant's  counsel,  a  copy  of  said  abstract  or 
abridgment  and  brief,  at  least  one  day  ])revious  to  the  argu- 
ment, when  the  cause  is  not  argued  on  the  first  day  of  the 
term.  If  the  rules  in  relation  to  the  furnishing  and  filing  of 
abstracts  and  briefs,  be  not  comj^lied  with,  the  cause  shall  be 
either  continued,  or  dismissed,  at  the  discretion  of  the  Court. 

XXII.  The  defendant's  counsel  shall  be  permitted,  if  he  be 
not  satisfied  with  the  abstract  or  abridgment  by  the  plaintift''8 
counsel,  to  furnish  each  of  the  Justices  of  this  Court  with  such 
further  abstracts  as  he  shall  deem  necessary  to  a  full  under- 
standing of  the  merits  of  the  cause.  It  shall  also  be  the  duty 
of  the  defendant's  counsel,  to  furnish  each  of  the  Justices  and 
the  opposite  counsel,  at  the  commencement  of  the  argument, 
with  a  brief  of  the  authorities  he  intends  to  cite  on  the  argu- 
ment. 

XXIII.  In  all  cases,  where  errors  are  assigned,  the  assign- 
ment and  joinder  shall  be  written  on,  or  directly  ajipended  to, 
the  Kecord  in  the  cause  in  which  they  are  assigned. 

XXIY.  Wlien  a  rule  shall  have  been  taken  to  join  in  error, 
the  appellant  or  plaintiff  in  error,  when  such  rule  shall  not 
have  been  complied  with,  may  take  a  judgment  by  default,  or 
may  set  down  the  cause  for  hearing  ex  piwte,  and  the  Court 
shall  give  such  judgment  as  the  case  may  warrant. 

EE-HEAEING. 

XXY.     Application  for  a  ee-heajking  of  any  cause, 
shall  be  made  by  petition  to  the  Court,  signed  by  coun-  [*  x^^i] 
sel,  briefly  stating  the  grounds  for  a  re-hearing,  and  the 
authorities  relied  on  in  support  thereof;  notice  of  such  intended 
application  having  been  first  given  to  the  opposite  party,  or 
his  counsel. 

When  a  ee-hearing  is  granted,  notice  shall  be  given  to  the 
opposite  party,  of  the  time  when  such  rehearing  will  be  had. 
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RULES  AND  REGULATIONS 

IN   THE 

CIECUIT  COUKT  OF  THE  UNITED  STATES 

FOR  THE  DISTRICT   OF  ILLINOIS, 

NOVEiMBER  TERM,    1837. 

I.  Attorneys  and  Connsellors  at  Law  who  have  been  ad- 
mitted to  practice  in  the  Supreme  Court  of  this  State,  or  in  the 
District  Court  of  the  United  States,  shall  be  admitted  to  prac- 
tice in  this  Court,  on  motion;  and  each  person  thus  admitted, 
shall  take  an  oath  to  support  the  Constitution  of  the  United 
States,  and  that  he  will  faithfully  discharge  his  duties  as  an 
attorney  and  counsellor  of  this  Court. 

II.  The  first  Monday  of  every  month  shall  be  a  rule  day  in 
the  Clerk's  office,  on  which  rules  may  be  taken,  and  defaults 
entered.     \_Iiescinded.'] 

III.  Where  original  process  shall  be  served  in  any  case 
thirty  days  before  the  commencement  of  the  term,  and  decla- 
ration filed,  and  rule  for  plea  taken,  ten  days  before  the  term, 
the  j)laintitf  shall  be  entitled  to  a  trial  unless  good  cause  be 
shown  for  a  continuance.     [Rescinded.'] 

TV.  Where  the  ground  on  which  a  motion  for  a  contin- 
uance is  made,  shall  not  appear  of  record,  it  shall  be  reduced 
to  writing,  and  sworn  to  by  the  ])arty,  or  signed  professionally 
by  the  counsel. 

Y.     All  formal   objections  to  the  taking  of  dcpo- 
[*xvii]   sitions,  shall  bo  stated  in  writing   before  the  cause  is 
called  for  trial,  and  if  not  so  stated,  shall  be  considered 
as  waived. 

YI.  The  same  process  shall  bo  used  in  this  Court,  as  is  used 
in  all  like  cases  in  the  State  Courts. 

YII.  "Where  a  suit  is  brought  by  a  non-resident,  security 
for  the  costs  of  suit,  shall  bo  tiled  with  the  Clerk  before  the 
emanation  of  the  writ. 
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VIII.  After  the  opening  of  the  Court,  and  before  any  casv 
on  the  docket  shall  be  called,  motions  shall  be  in  order. 

IX.  All  motions  to  set  aside  defaults  entei-ed  at  rules, 
shall  be  made  on  or  before  the  second  day  of  the  term.  [He- 
seinded.^ 

X.  The  Clerk  shall  issue  a  venire  facias  returnable  to  each 
term,  commanding  the  Marshal  to  summon  twenty -four  ■  per- 
sons to  serve  as  traverse  jurors,  and  twenty -four  to  serve  as 
grand  jurors. 

XL  In  all  cases  where,  by  the  laws  of  this  State,  the 
plaintiff  would  be  entitled  to  bail  in  the  State  Courts,  he  shall 
be  entitled  to  bail  in  this  Court.  ^ 

JUNE  TEEM,    1838. 

XII,  In  all  cases  where  original  process  shall  be  served 
thirty  days  before  the  commencement  of  the  term,  and  the 
declaration  tiled  on  or  before  the  tirst  day  of  the  term,  the 
]ilaintili  may  take  a  short  rule  for  plea,  and  shall  be  entitled 
to  a  trial  at  the  same  term,  unless  cause  be  shown  for  a  con- 
tinuance. 

The  rales  adopted  at  the  last  term,  establishing  rule  days, 
and  to  regulate  the  filing  of  pleadings,  &c.,  are  hereby  abol- 
ished. I 

By  an  order  of  the  Court  at  the  term  of  June,  1838,  the 
Marshal  is  commanded  to  summon  forty-four  jurors,  and  he  is 
not  to  make  designation  whether  petit  or  grand  jurors. 

A  copy  of  all  the  Rules  on  record. 

James  F.  Covings, 
Clerk  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois. 
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DECISIONS 


SUPREME  COURT 


STATE  OF  ILLINOIS, 


DELIVERED 


DECEMBER  TERM,  1832,  AT  VANDALIA. 

Peter  Mejstakd,  Jr.,  plaintijff  in  error,  v.  Joseph 
Marks,  administrator  of  George  Love,  deceased,  de- 
fendant in  error. 

Error  to  Peoria. 

Scire  facias  to  foeeclose  mortgage. — A  scire  facias  to  foreclose  a 
mortgage  may  be  issued  before  the  expiration  of  one  year  from  the  decease 
of  the  mortgagor. 

A  scire  facias  to  foreclose  a  mortgage,  is  a  proceeding  in  rem,  and  not  an 
action  in  the  ordinary  accei^tation  of  tlaat  term. 

Lien  op  mortgagee. — A  mortgage  creditor  has  a  sj^ecifc  lien  on  the 
mortgaged  premises,  which  is  not  affected  by  the  solvency  or  insolvency  of 
the  intestate's  estate. 

Pleading. —  The  objection  that  a  scire /ac/as  to  foreclose  a  mortgage  does 
not  set  out  the  mortgage  in  full,  can  not  be  taken  on  a  plea  in  abatement. 

This  cause  was  tried  at  tlie  September  term,  1832,  of  the 
Peoria  Circuit  Court.  Tlie  material  facts  are  contained  in  tlie 
opinion  of  the  Court. 

L.  BiGELow,  for  the  plaintiff  in  error,  relied  upon  the  fol- 
lowing points  and  authorities: 

1.  The  proceeding,  being  entirely  in  rem,  is  not  an  action 

Cited:  Mortgage  foreclosure  by  scire  facias:  14  111.  216;  26  111.  164. 
See  also,  Starr  &  C.  111.  Stat.  1642,  Ch.  95,  1|  18,  and  notes;  MarshaU  v. 
Maury,  2>ost  231. 
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ao;ainst  tlie  administrator,  within  tlie  meaning  of  the  statute  of 
1829  (K  L.  643  Gale's  Stat.  Til) ;  and  the  statute  of  1825 
(R.  L.  376 ;  Gale's  Stat.  393),  upon  which  the  proceeding  is 
founded,  stands  independent  of  the  statute  of  1829,  and  is  in 
no  wise  affected  by  it. 

2.  In  construing  a  statute,  all  its  parts  and  j^rovisions 
[*26]     should  *be  comimred,  and  a  consistent  and  a  reasonable 
exposition  given  to  each  part.    Bac.  Abr.  Statute,  I,  2 ; 
Holhrook  V.  Holbrooh  et  al.,  1  Pick.  258. 

3.  If  divers  statutes  relate  to  the  same  subject,  they  ought 
to  be  all  taken  into  consideration,  in  construing  any  one  of  them. 
Bac.  Abr.  Statute,  I,  3;  1  Pick,  ubi  sup. 

4.  The  intention  of  the  legislature  ought  to  prevail  in  the 
cohstmction  of  a  statute,  if  that  intention  can  be  collected  from 
the  whole  law,  or  from  other  .laws  in  pari  materia^  although 
it  be  contrary  to  the  literal  inijiort  of  the  words  employed. 

United  States  v.  I'.isher,  2  Cranch,  386,  399;  1  Pick,  ^d>i  sup., 
Bac.  Abr.  Statute,  I.  2,  5. 

5.  If  the  literal  import  of  the  words  of  a  statute  would  lead 
to  absurd,  unjust,  or  inconvenient  consequences,  such  a  con- 
struction should  be  given  as  to  avoid  those  consequences,  if, 
from  the  whole  purview  of  the  law,  and  giving  effect  to  the 
words  used,  it  may  fairly  be  done.  United  States  v.  J^isher, 
td)i  sup. I  Bac.  Abr.  Statute,  I,  2;  Bryan  v.  JBuel-master, 
Breese's  A]ip.  22. 

6.  If  general  words  are  used  in  a  statute,  which  import  more 
than  seems  to  be  within  the  purview  of  the  law,  and  those  ex- 
pressions can  be  restrained  by  others  used  in  the  same  law,  or 
i]i  any  other  upon  the  same  subject,  they  ought  to  be  restrained. 
Ibid.;  Ibid. 

7.  When  a  mortgagee  seeks  to  obtain  satisfaction  of  his  debt 
by  a  sale  of  the  mortgaged  estate,  pursuant  to  the  ]n-o visions 
of  the  statute  of  1825,  the  administrator  of  the  mortgngor  can 
have  no  interest  whatever,  as  administrator,  in  the  subject-mat- 
ter otthc  suit;  nor  can  his  ])roperty,  or  that  of  the  intestate 
in  his  hands,  be  at  all  affected  by  any  judgment  Avhich  the 
mortgagee  may  obtain  in  such  proceedings.  Stat.  1825,  §  18 
(Gale's  Stat.  393;  E.  L.  376);  Stat.  1829^,  §  120  (R  L.  650; 
Gale's  Stat.  716). 

8.  No  new  provision  was  enacted  by  the  statute  of  July  1, 
1829,  §  97  (R.  L.  643;  Gale's  Stat.  711),  but  the  same  law"  was 
in  force  at  the  time  of  passing  the  statute  of  1825.  Stat.  Oct. 
24,  1808,  §  3. 

T.  FoKD,  for  the  defendant  in  error,  cited  1  Chit.  Plead.  270, 

450. 
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LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
This  is  a  scire  facias  issued  against  the  defendant,  as  admin- 
istrator, to  obtain  a  sale  of  mortgaged  premises,  pursuant  to  the 
statute,  Jan.  17,  1825,  entitled  ^'■Ati  act  conceiming  Judgments 
and  Execxdions.^''     The  mortgage  was  executed  to  the  plaintifl: 
by  the  defendant's  intestate.     Upon  the  return  of  the  scire 
facias^  the  defendant   pleaded   in   abatement  that  the  scire 
facias  was  issued  within  one  year  after  the  death  of 
the  ^intestate.     To  this  plea  the  plaintiff  demurred,  and     [*27] 
the   defendant  joined  in  demurrer.     On  the  hearing 
of  the  cause  in  the  Circuit  Court,  the  demurrer  was  overruled, 
and  the  plea  sustained,  and  thereupon  judgment  was  given 
that  the  scire  facias  be  abated  and  quashed.     To  reverse  this 
judgment,  a  writ  of  error  has  been  brought  to  this  Court. 

The  only  question  presented  by  the  pleadings  is,  whether 
the  97tli  section  of  the  act  passed  23d  January,  1829,  (Gale's 
Stat.  711;  R.  L.  613),  "relative  to  Wills  and  Testame?its,  Ex- 
ecutors and  Achninistratoi's,  and  the  settlement  of  Estates''^ 
forbids  the  suing  out  of  a  scire  facias  to  foreclose  a  mort- 
gage, until  after  the  expiration  of  one  year  from  the  taking 
out  of  letters  of  administration.  By  the  18th  section  of  the 
act  "concerning  Judgments  a/nd  Executions^''  passed  17th 
January,  1825,  it  is  provided  in  substance,  that  if  default  be 
made  in  the  ]3ayment  of  any  sum  of  money,  secured  by  mort- 
gage on  landfe  and  tenements  duly  executed  and  recorded,  it 
shall  be  lawful  for  the  mortgagee  to  sue  out  a  writ  of  scire 
facias  from  the  clerk's  office  of  the  Circuit  Court  of  the 
county  in  which  said  mortgaged  premises  may  be  situated,  di- 
rected, etc.,  requiring  the  sheriff  to  make  known  to  the  mort- 
gagor, or,  if  he  be  dead,  to  his  heirs,  executors  or  administra- 
tors, to  show  cause,  if  any  they  have,  why  judgment  should 
not  be  rendered  for  such  sum  of  money  as  may  be  due  by  vir- 
tue of  said  mortgage;  and  uj^on  appearance,  the  Court  is 
authorized  to  give  judgment ;  but  if  the  scire  facias  be  re- 
turned nihil,  an  alias  scire  facias  may  be  issued ;  and  if 
the  alias  be  returned  nihil,  or  if  the  defendant  appear 
and  plead,  or  make  default,  the  Court  may  proceed  to 
give  judgment  with  costs:  "And  also  that  the  mortgaged 
premises  be  sold  to  satisfy  such  "judgment,  and  may  award  or 
direct  a  special  wiit  of  feri  facias  for  that  purpose.  Peo- 
viDED,  however,  that  the  judgment  aforesaid  shall  create  no 
lien  on  any  other  lands  or  tenements  than  the  mortgaged 
premises,  nor  shall  any  other  real  or  personal  property  of  the 
mortgagor  be  liable  to  satisfy  the  same."  (Gale's  Stat.  393; 
R.  L.^376.) 

The  scij'e  facias  authorized  by  the  above  section  of  the 

3 


'^7  YANDALIA. 


Simpson  v.  Rawlings. 


judgment  and  execution  law,  is  not  an  action  in  the  ordinary 
acceptation  of  that  term ;  but  is  a  proceeding  in  rem.  The 
judgment  does  not  bind  the  administrator,  nor  does  it  affect  in 
the  least  degree  that  portion  of  the  intestate's  estate  that  is 
committed  to  his  charge.  If  a  mortgagee  were  to  be  delayed 
until  one  year  after  letters  of  administration  were  taken  out, 
it  would  often  hapjDen  that  years  would  intervene  before  he 
could  enforce  his  lien.  No  such  consequences  could  have 
been  intended  by  the  legislature. 

Administration,  except  in  cases  of  insolvency,  only 
[*28]  extends  to  *the  personal  estate ;  and  the  object  in  forbid- 
ding the  bringing  of  an  action  against  an  administrator 
for  one  year  after  the  taking  out  of  letters  of  administration, 
was  to  enable  the  administrator  to  ascertain  whether  the  estate 
of  the  intestate  \vere  insolvent,  in  which  event  the  debts  would 
be  classed,  and  paidj9;'6»  rata.  The  reason  for  giving  this  time 
to  ascertain  the  situation  of.  the  estate,  does  not  apply  to  a 
mortgage  creditor,  for  he  has  a  specific  lien  on  the  mortgr.ged 
premises,  which  is  not  affected  by  the  solvency  or  insolvency 
vf  the  intestate's  estate.  We  are  therefore  of  opinion  that 
the  demurrer  to  the  defendant's  plea  ought  to  have  been  sus- 
tained. 

.  It  was  contended  in  the  argument  of  this  case,  that  the 
scire  facias  does  not  set  out  the  moi-tgage  in  full.  This  ob- 
jection, however,  can  not  be  taken  on  a  plea  in  abatement. 

The  judgment  of  the  Court  below  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Judijment  reversed. 


BiED  M.  SmpsoK,  plaintiff  in  error,  v.  Moses  M. 
Haweings,  defendant    in  error. 

Error  to  Marion. 

JuRTSDiCTiON  OF  JUSTICE  OF  PEACE. — A  justicG  of  the  peace  has  no 
jurisdiction  where  the  original  amount  of  the  demand  exceeds  one  hundred 
dollars,  though  it  may  have  been  reduced  below  that  sum  by  credits." 

This  cause  was  tried  on  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  of  Marion  county,  before  the  Hon.  Thomas 

"Justice  of  peace — Jurisdiction  as  to  amount.  See  Starr  &  C.  111.  Stat. 
14.".5.  Ch.  79,  1"  13  and  notes  on  p.  14o6  ;  Hugunin  r.  Nicholson,  post 
575;  Korsoki  v.  Foster,  20  111.  o2;  Raymond  v.  Strobel,  24  111.  114. 
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C.  Browne,  at  the  September  term,  1832,  of  the  Marion  Ci 
cuit  Com-t, 

Davis  and  Beeese,  for  the  plaintiff  in  error,  cited : 

R.  L.  1827,  259  §  1 ;   Breese,  263,  Ji'llis  v.  S7iider;   Ibid. 

21,  Clark  v.  Cornelius;    Ibid.  153,  Maurer  v.  Derrick',  Ibid. 

293,  Bhie  v.  Wier  and  Yanlandinghamj  1  Chit.  Plead.  298 

n.  1,  357. 

Eddy,  for  the  defendant  in  error,  cited : 

1  Chit.  Plead.  92  n.  4;  14  Mass.  99;  5  Cowen,  195;  10 
Serg.  &  Eawle,  321;  12  Johns.  227;  1  Chit.  Plead.  91,  104, 
262 ;  3  Blac.  Com.  155  ;  Bnl.  N.  P.  171 ;  3  Saund.  182  n.  1 ;  1 
Bailey's  Index,  453;  1  Cranch,  285,286  ;  2  Stark.  Ev.  123-302  ; 
Zangham  v.  Boggs,  1  Missouri,  476,  575  ;  Buckner  v.  ATnour, 
1  Missouri,  534 ;  1  Serg.  &  Rawle,  19,  20,  21. 

*  LocK^vooD,  Justice,  delivered  the  opinion  of  the  [*29] 
Court: 

Rawlings  brought  an  action  before  a  justice  of  the  peace 
against  Simpson,  on  a  note  for  Si  10.47,  on  which  note  was 
indorsed  a  credit  of  $10.50,  leaving  a  balance  due  on  the 
note  of  $99.97.  On  the  31st  of  March,  1832,  the  justice  gave 
judgment  for  Rawlings  for  $99.97,  and  interest  on  that  amount, 
to  commence  from  the  11th  day  of  August,  1831..  From  this 
judgment  Simpson  took  an  appeal  to  the  Circuit  Court  of 
Marion  county,  where  the  judgment  of  the  justice  was  af- 
firmed. To  reverse  the  judgment  of  the  Circuit  Court,  a  writ 
of  error  has  been  sued  out  to  bring  the  cause  into  this  court, 
and  the  plaintiff  in  error  assigns  for  error  that  the  justice  of 
the  peace  had  no  jurisdiction  of  the  subject-matter  of  the 
suit.  By  the  '^  Act  concerning  Justices  of  the  Peace  and 
Constables^''  justices  have  jurisdiction  "  for  any  debt  claimed 
to  be  due  on  a  promissory  note,  contract,  or  agreement  in 
writing,  where  the  whole  amount  of  such  written  contract, 
agreement  or  note,  shall  not  exceed  one  hundred  dollars." 
(Gale's  Stat.  402.     See  also  pp.  414,  425  ;  R.  L.  386, 401,415.) 

The  court  can  put  no  other  construction  upon  the  statute 
above  recited,  than  that  the  justice  has  no  jurisdiction  where, 
by  the  face  of  the  note,  a  larger  sum  is  stipulated  to  be  paid 
than  $100. 

The  credit  indorsed  on  the  note,  did  not  render  "  the  whole 
amount  of  the  note  "  less  than  $100.  This  court  has  frequent- 
ly decided  that  where  the  plaintiff  exhibited  an  account 
against  the  defendant  for  more  than  $100,  but  i  educed  the 
amount  due  to  less  than  $100  by  credits,  that  the  justice  had 
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no  jurisdiction ;  and  we  can  not  perceive  any  distinction  be- 
tween those  cases,  and  the  one  now  before  the  court.  We  are 
therefore  of  opinion  that  the  judgment  nnist  be  reversed  be- 
cause the  justice  of  the  peace  had  no  jurisdiction  of  the 
cause. 

Judgment  reversed. 

Note  by  Scammon.  Since  the  decision  of  this  cause,  an  act  has  been  passed, 
giving  to  justices  of  the  peace  jurisdiction  in  cases  where  the  original  in- 
debtedness exceeds  one  hundred  dollars,  but  has  been  reduced  below  that 
sum  by  fair  credits.  Gale's  Stat.  425;  R.  L.  415.  See  Hugunin  v.  Nichol- 
son, decided  December  term,  1839,  x^ost. 


[*30]     *  John  M.  Feazle,  plaintiff  in  error,  v.  Bied  M. 
Simpson  and  Jesse  M.  Wade,  defendants  in  error. 

Error  to  Marion. 

Malicioxts  PROSECtJTiON — PLEADING  AND  PRACTICE.— The  doctrine  is 
well  settled,  that  an  action  for  malicious  prosecution  can  not  be  brought  be- 
fore the  first  suit  has  been  legally  determined,  and  it  must  be  averred  that 
the  former  suit  terminated  in  the  present  plaintiff's  favor.  A  legal  conclu- 
sion of  the  suit  must  be  shown.  If  the  suit  be  proved  not  to  have  been 
determined  in  the  manner  alleged,  it  is  a  good  ground  of  nonsuit'. "^ 

Commencement  op  suit. — The  issuing  of  the  summons  is  the  commence- 
ment of  a  suitJ^ 

This  was  an  action  on  the  case  commenced  January  16, 
1S32,  for  the  malicious  prosecution  of  a  suit,  by  attachment, 
against  the  defendants  in  error,  by  the  plaintiff  in  error,  as 
agent  of  one  John  II.  Gay.  The  declaration  originally  con- 
tained but  one  count,  which  averred  that  the  plaintifl:  in  error, 
"  as  agent  of  John  II.  Gay,"  on  the  16th  day  of  January,  1S32, 
complained  maliciously,  and  without  any  probable  cause  for  so 

Cited:  Malicious  prosecution:  18  111.  115;  7  Brad.  373;  13  Brad.  116. 
Wlmt  is  commencement  of  suit:  104  111.  76;  3  Brad.  183. 

^  Malicious  prosecution — Action  for,  when  maij  he  conimcnced.  In  sup- 
port of  the  doctrine  of  the  aliove  case,  see  llamilburgh  v.  Shepard,  119 
Mass.  30;  Cardival  v.  Smith,  109  Mass.  158;  Brown  v.  KiuulaJl,  36 
Conn.  56;  Feitt  r.  Davis,  49  Vt.  151;  Hibbing  v.  Hyd(>,  50  Cal.  206;  Gorrell 
r.  Snow,  81  Ind.  215.     Compare  Graves  r.  Dawson,  133  Mass.  419. 

^' The  general  rule  as  to  time  of  commencement  of  suit  seems  to  he  as 
ahnre  stated.  Swift  r.  Crocker,  21  Pick.  241;  Sharp  v.  Maguire,  19  Cal. 
577;  Day  r.  Lamb,  7  Vt.  426;  Parker  v.  Colcard,  2  N.  H.  36;  Lowry  v.  Law- 
ri'uce,  1  Cai.  69. 

Scrrice  of  the  u-rit  has  been  held  to  constitute  commencement  of  suit. 
Gattrs  r.  Bilshnell,  9  Conn.  530;  Downer  v.  Garland,  12  Vt.  362;  also  deliv- 
ery of  writ  to  officer:  Randolph  v.  Hill,  11  Ind.  354;  Ross  v.  Luther,  4 
Cow.  158.    See  Starr  &  C.  111.  Stat.,  1772,  notes. 
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doing,  before  the  clerk  of  tlie  Circuit  Court  of  Marion  county, 
that  the  defendants  in  error  were  indebted  to  said  John  H. 
Gay,  in  the  sum  of  $600,  and  were  about  to  depart  from 
this  State,  with  the  intention  of  having  their  effects  and 
personal  estate  removed  without  the  limits  of  the  same,  and 
thereby  obtained  a  writ  of  attachment  against  them,  etc.,  and 
by  virtue  of  which  the  sheriff  of  said  county  attached  sundry 
articles  of  personal  property  of  the  defendants  in  error,  etc., 
etc.;  and  that  afterward,  to  wit,  at  the  following  March  term 
of  said  Court,  said  attachment  was  quashed,  etc.  The  plaintiff 
in  error  demurred  tu  the  declaration,  and  the  demurrer  was 
overruled  by  the  Court. 

The  defendants  in  error  then  amended  their  declaration 
by  adding  another  count,  like  the  first,  except  that  the 
words  "  as  agent  of  John  H.  Gay,"  were  not  inserted.  To  this 
second  count  the  ])laintiff  in  error  pleaded  not  guilty.  The 
cause  was  tried  at  the  September  term,  1832,  of  the  Marion 
Circuit  Court,  before  the  Hon.  Thomas  C.  Browne  and  a  jury, 
and  judgment  rendered  against  tlie  plaintiff  in  error  for  fifty 
dollars  and  costs.  From  this  judgment  he  prosecuted  a  writ 
of  error  to  this  Court. 

On  the  trial  in  the  Court  below,  the  record  of  the  suit  of 
John  H.  Gay  against  the  defendants  in  error,  was  admitted  in 
evidence,  though  objected  to  by  the  plaintiff  in  error,  who  ex- 
cepted to  its  admission. 

Wm.  H.  Beown,  for  the  plaintiff  in  error,  contended,  that 

1st.  The  action  does  not  lie  against  Feazle,  if  it  lies  at  all. 
Feazle  is  said  to  be  an  agent. 

An  agent  is  not  in  general  liable  to  third  persons,  for  a 
neglect,  *non-f  easance,  or  mal-f  easance,  when  acting  with      [*31] 
the  express  or  implied  authority  of  jDi'incipal.     1  Chit- 
ty,71-2. 

JSTo  one  can  be  liable  for  a  tort  or  ti-espass  as  an  agent.  He 
is  personally  responsible. 

An  action  for  malicious  prosecution  can  not  be  supported 
against  an  attorney.     1  Chitty,  '71-2. 

2d.  An  action  does  not  lie  in  this  case,  it  being  a  suit  com- 
menced by  attachment.  The  remedy  is  alone  uj^on  the  bond. 
E.  L.  1827,  70;  E.  L.  85;  Gale's  Stat.  65. 

To  sustain  this  action,  there  inust  be  an  arrest.  The  gisi 
of  the  action  is  the  unfounded  arrest.  2  Chitty,  599,  and  au- 
thorities there  cited  ;  3  Sel.  939. 

Suit  does  not  lie  where  bail  is  not  demanded.  2  Stark. 
921. 

An  action  will  not  lie  if  there  was  a  cav-se  of  action  (exccp- 
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tion  as  to  holdina:  to  bail  for  a  greater  sum  than  due).  Bui. 
N.  P.  11,  12  ;  2"Stai4.  910,  note. 

No  action  can  be  supported  for  malicious  suit.  2  Cbittj, 
599 ;  1  John.  Dig.  16. 

If  an  action  will  lie  in  this  case,  it  sliould  have  been  al- 
leged that  defendant  X'weto  either  that  no  debt  was  due,  or  that 
plaintiffs  were  not  going  to  depart.  3  Esp.  Eep.  34  ;  Bui.  N. 
F.  12. 

3d.  I  is  not  alleged  that  there  loas  not  a  probahle  cause  of 
action.     This  averment  is  necessary.     2  Chittj,  599. 

It  is  not  alleged  that  the  first  suit  was  ever  determined. 
Only  said  that  the  yrocess  was  quashed  and  dismissed.  2  Chit- 
ty,  604,  and  notes 

4th.  This  action  was  brought  before  the  first  was  deter- 
mined. New  action  can  not  be  brought  untit  the  first  is 
disposed  of.  Bui.  N.  P.  12  ;  1  Saund.  228,  note  B  ;  2  Chitty, 
604. 

The  writ  was  sued  out  against  P.  on  the  16th  January, 
1832,  and  the  attachment  dismissed  March  term,  1832. 

The  Court  erred  in  permitting  a  record  of  Gay  v.  S.  and 
Wade,  to  be  read. 

"Waltek  B.  Scates,  for  the  defendants  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
Simpson  and  Wade  commenced  an  action  against  Feazle  in 
the  Circuit  Court  of  Marion  county,  for  maliciously,  and  with- 
out probable  cause,  making  a  complaint  that  they  were  in- 
debted to  John  H.  Gay,  and  suing  out  of  said  Court  an  attach- 
ment against  their  goods  and  chattels.  The  summons  in  this 
cause  was  issued  on  the  16tli  Jan.,  1832.  The  declaration 
states  that  the  attachment  was  issued  on  the  16th  Jan.,  1832, 
and  that  afterward,  at  the  March  term,  1832,  of  said  Circuit 
Court,  the  attachment  was  quashed  and  dismissed,  being  found 
"  to  be  causeless,  vexatious,  and  sued  without  any  color 
[*32]  of  law  to  warrant  the  same."  On  the  *trial  of  the  cause, 
the  plaintifl:  below  offered  in  evidence  the  record  in  the 
suit  of  John  H.  Gay  against  the  defendants,  to  prove  the 
making  of  the  complaint,  the  issuing  of  the  attachment, 
and  the  dismissal  of  the  same  ;  to  the  introduction  of  which 
record,  the  defendant  below  objected  ;  but  the  Court  overruled 
the  objection,  and  suft"ered  the  record  to  be  given  in  evidence 
to  the  jury.  To  the  reception  of  which  testimony,  the  defend- 
ant below  excei)tcd,  and  the  cause  is  brought  into  this  Court 
by  agreement  of  the  parties. 

Although  other  questions  were  raised  in  the  Court  below 

8 


DECEMBEE  TERM,  1832.  32 

Clifton  V.  Bogardus. 

yet  it  is  necessary  only  to  decide  whether  the  record  given  in 
evidence  to  the  jury  was  admissible.  On  this  point  the  doc- 
trine is  well  settled,  that  an  action  for  malicions  prosecution 
can  not  be  brought  before  the  first  suit  has  been  legally  deter- 
mined ;  and  it  must  be  averred,  that  the  former  suit  terminated 
in  the  present  plaintiff's  favor,  and  a  legal  conclusion  of  the 
suit  must  be  shown  ;  and  if  the  suit  be  not  proved  to  have 
been  determined  in  the  manner  alleged,  it  is  a  ground  of  non- 
suit." The  issuing  of  a  summons  is  the  commencement  of  a 
suit ;  and.  consequently,  the  record  received  in  evidence,  was 
inadmissible,  as  it  would,  if  it  were  the  record  of  the  proceed- 
ings mentioned  in  the  declaration,  prove  the  termination  of 
the  former  suit  to  have  been  long  after  the  commencement 
of  this  suit.  Such  a  fact  could  not  contribute  to  support 
the  action,  and  consequently  the  record  ought  to  have  been 
rejected.  For  this  error  the  judgment  must  be  reversed  with 
costs. 

Judgment  reversed. 


Mary  CLiFTOisr,  plaintiflf  in  error,  v.  John  L.  Bogaedus, 
defendant  in  error. 

Error  to  Peoria. 

"Witnesses — CojrPETENCT. — It  is  a  general  rule  that  all  persons  are 
competent  witnesses  who  have  sufficient  understanding,  and  are  not  disqual- 
ified by  interest,  crime,  or  want  of  a  proper  sense  of  moral  obligation  to 
speak  the  truth. 

In  a  trial  of  the  right  of  property,  the  defendant  in  execution  is  a  compe- 
tent witness  for  the  claimant.  The  interest  which  disqualifies,  must  be  in 
favor  of  the  party  calling  the  witness. 

This  cause  was  tried  at  the  September  term,  1832,  before 
the  Hon.  Richard  M.  Young  and  a  jury,  and  a  verdict  rendered 
for  the  defendant.  To  reverse  this  judgment,  Mary  Clifton 
brought  a  writ  of  error  in  this  Court. 

*L.  BiGELOw,  for  the  plaintiff  in  error,  cited  the  fol-  [*33] 
lowing  authorities  : 

2  Stark.  Ev.  398,  T44  et  seq.,  751 ;  3  Stark.  Ev.  1355, 
1647 ;  Omhman  v.  Loker,  2  Mass.  108  ;  Wehster  v.  Lee,  5 
Mass.    334 ;    Baker  v.  Prentiss.,  6  Mass.  430  ;  E^nerson  v. 

See  notes  to  2  Chitty,  603,  and  the  authorities  there  cited.  Competency 
of  witness.    See  Starr  &  C.  111.  Stat.  1071  Ch.  51,  \  1,  notes. 
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Prov.  Hat  Man.  Co.,  12  Mass.  237  ;  Bland  v.  Ausleij,  2  Bos. 
and  Pul.  331;  Herhert  etal.  w  Herhert,  Breese,  27S. 

T.  FoKD,  for  tlie  defendant  in  error. 

"Wilson,  Cliief  Justice,  delivered  tlie  opinion  of  the  Court : 
Upon  a  judgment  in  favor  of  the  defendant,  Bogardu?, 
against  Moses  Clifton,  an  execution  was  issued  and  levied  on 
])roperty  claimed  to  be  the  property  of  Mary  Clifton.  Upon 
the  trial  of  the  right  of  property  between  Mary  Clifton  and 
Bogardus,  in  the  Circuit  Court,  Moses  Clifton  was  called  by 
the  ])laintiff  to  support  her  title  ;  but  his  testimony  was  re- 
jected by  the  Court,  because  he  was  the  debtor  in  the  execu- 
tion upon  which  the  property  was  taken.  This  is  the  error 
relied  upon  for  the  reversal  of  the  judgment  of  the  Circuit 
Court.  It  is  a  general  rule  that  all  persons  are  competent 
witnesses  who  have  sufficient  understanding,  and  are  not  dis- 
qualified by  interest,  crime,  or  want  of  a  proper  sense  of  mor- 
al obligation  to  speak  the  truth.  It  does  not  appear  from  the 
record  of  this  cause,  that  any  of  these  objections  were  appli- 
cable to  the  witness  whose  testimony  was  rejected  by  the 
Court.  His  being  the  debtor,  against  whom  the  execution 
was  issued,  did  not  make  him  a  party  in  the  trial  of  the  right 
of  ])roperty  between  Bogardus  and  Mary  Clifton  ;  and  what- 
ever interest  he  had  in  the  result  of  that  trial  was  against  the 
]\arty  ju'oducing  him.  If  the  decision  had  been  in  favor  of 
the  claimant,  the  ])ro]}erty  upon  which  the  execution  was  lev- 
ied would  have  become  exempt  from  its  operation,  and  he 
would  have  remained  lial)le  for  its  satisfaction.  If,  on  the 
contrary,  it  had  appeared  that  the  claijn  was  not  well  founded, 
the  property  would  have  been  taken  in  satisfaction  of  the 
execution  ;  a  debt  for  which  he  was  bound  would  liavc  been 
satisfied  out  of  the  property  of  a  third  ]ierson  and  no  legal 
liability  would  have  been  imposed  upon  him  to  answer  over  to 
that  person  for  its  value.  The  party  producing  liim  was  the 
only  one  that  could  have  objected  to  his  testimony. 

The  interest  which  disqualifies,  must  be  in  favor  of   the 
party  calling  the  witness.     The  reverse  of  this  position  is  true 
in  the  present  case.     The  court  therefore  erred  in  rc- 
[*34:]     jecting  the  ^testimony  of  the  witness,  and  the  judg- 
ment must  be  reversed  Mitli  costs,  and  the  cause  re- 
manded to  the  court  below. 

Judgment  rewrsed. 

Browne,  J.,  was  not  present  at  the  argument  of  this  cause. 


DECEMBEK  TEEM,  1832. 
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Nathaniel  Beezley,  assignee  of  Silas  Beezley, 
plaintiff  in  error  v.  William  A.  Jones,  defendant 
in  error. 

Error  to  Vermilicn. 

Deeds — Mutuai,  covenants — Assignability. — Deeds  or  obligations, 
containing  mutual  covenants,  are  not  assignable. 

One  covenant  in  an  obligation  or  contract  containing  several  covenants, 
can  not  be  assigned  without  the  other. 

Semhle,  that  instruments  in  writing  for  the  conveyance  of  land,  or  for 
the  performance  of  personal  duties,  are  not  assignable. 

This  was  an  actionof  covenant  commenced  in  the  Yermilion 
Circuit  Court.  At  the  October  term,  1832,  the  cause  was 
heard  before  the  Hon.  William  Wilson,  upon  demurrer  to  the 
]:)laintilt"'s  declaration,  and  judgment  rendered  for  the  de- 
fendant. 

S.  McRoBEETs,  for  the  plaintiff  in  error,  cited  R.  L.  182  T 
320 ;  Breese,  300  ;  Ohitt j  on  Bills,  5,  6,  7. 

E.  B.  Webb,  for  the  defendant  in  error,  cited  R.  L.  1827, 
320;  Breese,  300;  1  Blackf.  148;  1  Peters'  Cond.  E.  416;  2 
do.  307 ;  Dig.  South,  and  West.  Eep.  77. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

Silas  Beezley  covenanted  by  deed  with  William  A.  Jones,  to 
lease  to  him  a  house,  carding  machine,  and  apparatus,  for  a 
specilied  time,  and  further  agreed  to  be  at  the  expense  of  re- 
pairing the  machine  in  case  of  any  failure.  Jones,  on  his  part, 
cov^enanted  to  pay  one  hundred  and  seventy  dollars  rent,  by 
installments;  and,  at  the  expiration  of  the  term,  to  return  the 
machine,  etc.,  in  the  same  order  he  received  them,  the  common 
wear  excepted. 

This  deed  is  assigned,  by  indorsement,  to  the  plaintiff,  who 
sues,  in  his  OAvn  name,  for  a  breach  of  the  covenant  to  pay  the 
rent.  Tlie  declaration  is  demurred  to,  and  the  demurrer  sus- 
tained by  the  Circuit  Court. 

The  question  presented  by  this  statement  of  the  case,  is, 
whether  the  statute  of  1827  (R.  L.  482 ;  Gale's  Stat.  525),  has 
made  the  instrument  uj^on  which  this  action  is  brought,  nego- 
tiable.    That  statute  makes  not  only  bonds  and  notes  for  the 

Cited  :  20  111.  103;  106  111.  290. 
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payment  of  money,  but  also  all  written  engagements  for  the 
payment  or  delivery  of  articles  of  personal  property,  or  for  the 

payment  of  money  in  personal  property,  negotiable. 
[*35]     Instruments  of  this  sort,  from  the  usual  course  of  *trade 

in  this  country,  are  more  frequently  made  than  notes 
for  the  payment  of  money.  The  convenience  of  trade,  it  was 
thought  by  the  legislature,  required  that  such  instruments  of 
writing  should  be  negotiable ;  and  they  are  made  so  b}''  the  ex- 
press language  of  the  legislature.  But  neither  the  language  of 
the  statute,  nor  the  policy  that  occasioned  its  enactment,  em- 
brace instruments  in  writing  for  the  conveyance  of  land,  or  for 
the  performance  of  personal  duties ;  and  the  legislature  never 
intended  to  impart  a  negotiable  quality  to  a  written  agree- 
-ment  for  the  performance  of  perhaps  twenty  stipiilations 
•of  different  characters,  merely  because  it  contained  one  for  the 
payment  of  money,  or  the  delivery  of  an  article  of  personal 
property.  The  deed  upon  which  this  action  is  brought  con- 
tains mutual  covenants;  those  on  the  part  of  the  defendant  are 
to  pay  one  hundred  and  seventy  dollars  rent,  and,  at  the  expira- 
tion of  his  lease,  to  return  the  machine,  etc.  If  the  whole  inter- 
est in  this  deed  can  be  transferred  by  assignment  to  the  plaintiff, 
lie  would  be  entitled  to  recover  for  a  breach  of  either  or  both 
of  these  covenants,  and  the  assignor  would  be  left  without  a 
remedy  for  the  detention  or  destruction  of  his  property.  This 
result  was  certainly  never  contemplated  by  either  the  assignor 
or  assignee.  Such  a  transfer  is  not  authorized  by  the  statute. 
Nothing  more  was  intended  to  be  transferred  than  the  simple 
covenant  to  pay  one  hundred  and  seventy  dollars.  The  con- 
tract is  indivisible,  and  one  covenant  can  not  be  assigned  with- 
out the  other.  The  recognition  of  such  a  principle  would 
work  great  injustice  by  multiplying  actions,  and  enabling  one 
"I^arty  to  a  contract  to  subject  the  other  to  the  separate  actions 
of  as  many  different  assignees  as  it  might  contain  covenants. 
The  judgment  of  the  Court  below  is  affirmed,  with  costs. 

Judgment  affirmed. 


DECEMBER  TERM,  1832.  35 

Reynolds  v.  Hall  et  al. 


John  Reynolds,  Governor  of  the  State  of  Illinois, 
plaintiff  in  error,  v.  James  Hall,  Timothy  Guard, 
JohnTillsoNjJk.,  Charles  Slade,  Francis  Prince, 
Charles  Prentice,  James  B.  Campbell,  Alfred 
W.Cavarly,  and  J.M.Duncan,  defendants  in  error. 

Error  to  Fayette. 

CoNSTRUCTioisr  OF  CONTRACTS. — The  laws  in  force  at  the  time  of  the 
making  of  contracts,  form  a  portion  of  their  essence,  and  they  must  be  con- 
sidered as  entered  into  with  reference  to  such  laws,  and  be  so  construed. 

Surety — Liability. — The  contract  of  a  surety  is  to  be  construed  strictly, 
both  in  law  and  equity,  and  his  liability  is  not  to  be  extended  by  implication 
beyond  the  terms  of  his  contract. 

*The  sureties  of  the  late  State  Treasurer,  are  not  liable  for  his  acts  f*36J 
as  cashier  of  the  old  State  Bank. 

It  is  a  well  settled  rule,  that  a  surety  can  not  be  held  beyond  the  express 
terms  of  his  undertaking,  as  understood  by  the  parties,  when  the  contract 
was  entered  into.* 

This  cause  was  tried  at  the  October  term,  1831,  of  the  Fay- 
ette Circuit  Court,  before  the  Hon.  Theophilus  W.  Smith.  Tlie 
verdict  of  the  jury  was  in  favor  of  the  plaintiff  in  error,  for  the 
sum  of  fourteen  hundred  and  fifty  dollars  and  forty-eight 
cents.     Judgment  was  rendered  upon  this  verdict. 

Cited:  12  111.  17,  296;  74  111.  487.  ' 

^Liability  of  surety. 

^'The  sureties  of  an  officer  upon  Ms  official  bond  are  liable  for  the  faithful 
performance  of  all  duties  imposed  upon  such  officer,  whether  by  laws  en- 
acted previous  or  subsequent  to  the  execution  of  the  bond,  which  properly 
belong  to  and  come  within  the  scope  of  the  particular  office,  and  not  for 
those  which  have  no  connection  with  it,  and  can  not  be  presumed  to  have 
entered  into  the  contemplation  of  the  parties  at  the  time  the  bond  was  exe- 
cuted." Governor  v.  Ridgwav,  12  111.  14.  19.  See  also.  Smith  v.  Peoria 
Co.,  69  111.  412;  People  v.  Tompkins,  74  111.  482. 

A  surety  upon  an  official  bond  is  not  liable  for  the  default  of  his  principal 
in  the  discharge  of  duties  imposed  subsequent  to  the  execution  of  the  bond. 
Denio  v.  State,  60  Miss.  949.  Contra:  Board  of  Education  v.  Quick,  99  N. 
Y.  188.     See  Monroe  Co.  Supervisors??.  Clarke,  25  Hun,  282.  _     . 

See  Dawson  v.  State,  88  0.  St.  1,  wherein  it  was  held  that  a,n  official 
bond  conditioned  for  the  discharge  of  the  duties  of  off"e  "according  to 
law  "  embraced  duties  required  by  a  law  enacted  subsequent  to  the  execution 
of  the  bond.  In  Detroit  Savings  Bank  v.  Ziegler,  49  Mich.  157,  it  was  held 
that  the  official  bond  of  a  receiving  teller  in  the  savings  department  of  a 
bank  covered  duties  performed  by  him  as  general  teller  in  the  temporary 
absence  of  that  officer. 

Compare  State  v.  Odorn,  86  N.  C.  432;  Wake  Co.  Com'rs  i;.  Maguire.  86 
N.  C.  285;  McKee  v.  Griffin,  66  Ala.  211. 

Sureties  on  an  official  bond  are  not  discharged  from  liability  by  legisla- 
tion subsequent  to  the  execution  of  the  bond  modifying  the  duties  of  the 
office  held  by  their  principal. 

People  V.  Vilas,  86  N.  Y.  459;  Mayor  v.  Sibberns  [Ryan],  3  Abb.  Ct.  App, 
Dec.  266;  35  How.  Pr.  408. 
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Alfeed  Cowles,  for  the  plaintiff  in  error. 

Cavaely  and  McIioi^EETs,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  actiDn  of  debt  brought  against  James  Hall  and 
his  sureties,  on  his  official  bond,  given  for  the  faithful  perform- 
ance of  his  duties  as  Treasurer  of  the  State  of  Illinois,  to  ^vhich 
office  he  had  been  elected  on  the  2Sth  day  of  December,  1S28, 
by  the  vote  of  the  legislature.  The  bond  is  dated  on  the  16th 
day  of  January,  1829,  and  was  ajjproved  by  the  plaintiff,  in  his 
executive  character,  on  the  22d  day  of  the  same  month.  The 
condition  of  the  bond,  after  reciting  that  the  defendant,  James 
Hall,  had  been  elected  Treasurer  of  the  State  of  Illinois  for 
two  years,  is  as  follows:  "Kow,  if  the  said  James  Hall  shall 
well  and  faithfully  perform  the  duties  of  his  said  office,  for  and 
during  his  said  term,  then  this  obligation  shall  be  void ;  other- 
wise, it  shall  be  and  remain  in  full  force." 

The  defendants  replied — 1st.  General  performance.  2d.  That 
the  defendant.  Hall,  had  faithfully  accounted  for  and  paid  over 
all  moneys  received  by  him,  for  which  his  sureties,  as  State 
Treasurer,  were  chargeable  in  this  action,  according  to  the  tenor 
and  effect  of  their  bond.  3d.  Set-off  for  certain  sums,  for 
which  the  State  is  indebted  to  said  Hall  for  moneys  deposited 
in  bank,  and  certain  expenditures  of  said  defendant  for  and  on 
account  of  said  State ;  to  which  the  plaintiff'  rejoined  and  took 
issue. 

On  the  trial  of  the  cause,  a  report  of  the  situation  of  the 
State  Bank  of  Illinois,  at  Yandalia,  dated  on  the  Ist- January, 
1831,  signed  by  the  said  Hall,  as  treasurer,  showing,  among 
other  things,  that  he  had  received,  on  account  of  said  bank, 
considerable  sums  from  the  branch  cashiers  of  said  bank,  in 
the  notes  of  said  bank,  was  offered  in  evidence ;  to  the  admis- 
sion of  which  report  as  evidence,  the  defendants  objected ; 
which  objection  was  sustained,  and  to  which  opinion  of  the  C/Ourt, 
in  refusing  to  admit  the  report  as  evidence,  the  plaintiff"  ex- 
cepted. The  bill  of  excei)tions  contains  other  matters  to  whicli 
it  is  not  necessary  to  refer,  as  the  additional  ]H)ints  reserved 
in  the  bill  have  been,  on  the  argument,  abandoned  by  the 
[*37]  ])laintiff''s  counsel.  The  only  point  *relied  on,  among  the 
causes  assigned  for  error,  is  the  rejection  of  the  report 
offered  as  evidence. 

On  the  part  of  the  sureties  of  Hall, who  are  co-defendants,  it  is 

insisted  that  no  evidence  of  the  receipts  of  the  funds  or  effects 

of  the  State  Bank,  by  Hall,  by  virtue  of  the  act  of  the  legisla- 

tm-e  of  2od  January,  1829,  or  any  subsequent  law  of  the  State, 
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imposing  on  Hall  tlie  late  treasurer,  the  duties  of  cashier  of 
such  bank,  could  he  introduced  as  legal  evidence,  to  charge 
them  with  a  liability  in  case  of  a  misapplication  of  such  effects 
or  funds  of  the  bank  by  the  late  treasurer,  and  tliis  is,  as  I 
imderstand,  conceded  to  be  the  only  point  to  be  examined  and 
determined. 

In  the  consideration  of  this  question,  it  is  necessarj'  to  recur 
briefly  to  the  Constitution  of  the  State,  creating  the  office  of 
treasurer,  and  the  act  of  the  legislature,  defining  his  duties. 
The  otfice  of  State  Treasurer  is  created  by  the  21st  section  of 
the  3d  article  of  the  constitution;  and  the  act  of  the  24th 
March,  1819,  '•''defining  the  duties  of  Auditor  and  Treasurer^'' 
was  the  only  law  in  force,  at  the  time  of  the  execution,  deliv- 
ery and  approval,  and  acceptance  of  the  bond.  The  7th  sec- 
tion of  the  act  requires  the  treasurer  to  give  bond  in  the  snm 
of  twenty  thousand  dollars,  and  the  residue  of  its  provisions 
relate  to  the  performance  of  duties,  in  regard  to  the  fiscal 
operations  of  the  State  Treasury,  and  nothing  else. 

Under  this  law,  then,  we  are  to  determine  the  liabilities  of 
the  sureties  and  whether  they  can  be  held  responsible  for 
other  duties  cast  upon  the  treasurer,  by  the  act  of  1829,  after 
the  execution,  approval,  and  acceptance  of  the  bond. 

Without  examining  the  question  which  might  here  arise,  as 
to  what  duties  might  thus  be  cast  upon  the  treasurer,  and 
their  appropriateness,  it  will  be  sufficient  to  inquire  into  the 
character  of  the  act  of  23d  January,  1829,  entitled  '^''An  act  to 
amend  an  act,  supplementary  to  an  act  establishing  the  State 
Banh  of  Illinois,  approved  Jamiary  10,  18'25r  By  the 
7th  section  of  that  act,  it  is  declared,  "that  the  treasurer  shall 
discharge  all  the  duties  required  of  the  cashier  of  said  bank, 
by  the  act  establishing  the  State  Bank  of  Blinois."  From 
this  provision  it  is  manifest  that  the  legislature  cast  ujDon  the 
treasurer  the  office  of  cashier,  and  thereby  constituted  the 
treasurer  cashier  of  the  bank  de  facto.  Having  by  law  im- 
posed this  new  office  upon  him,  and  created  new  liabilities  and 
new  duties,  of  a  character  not  only  unconnected  with  the  office 
of  treasurer,  but  of  a  diversified  and  entirely  different  nature, 
can  it  be  contended  that  the  sureties  on  his  bond  are  justly 
and  legally  responsible  for  his  want  of  fidelity  in  the  discharge 
of  this  new  trust?  It  w^ill  be  recollected  that  the  cashier  of 
the  bank  was  required  by  law  to  give  security  in  the  sum  of 
§50,000 ;  and  why,  on  the  transfer  of  his  duties,  ad- 
ditional security  from  the  treasurer  was  not  ^required,  [*38] 
it  is  not  for  this  tribunal  to  determine.  JSTo  increase 
of  the  treasurer's  bond  was  requu-ed ;  and  it  is  inconsistent 
with  the  idea  derived  from  the  requirements  of  the   law  cre- 
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ating  the  bank,  to  suppose  that  the  sum  of  $20,000  required  by 
the  treasurer's  bond,  would  have  been  deemed  sufficient, 
when  these  new  and  important  and  responsible  duties  were 
thus  transferred,  by  a  ti'ansf er  of  the  office  of  cashier. 

The  question  then  presented  for  consideration  and  decision 
is,  not  whether  it  is  within  the  bounds  of  legislative  compe- 
tency to  impose  additional  duties  on  the  treasurer,  connected 
with  his  office  ;  nor  whether  those  duties  are  appropriate  or 
not ;  but  whether,  by  law,  there  has  not  in  fact  been  cast  on 
the  treasurer  an  additional  office,  and  he  required  to  discharge 
the  duties  required  by  law  of  the  former  incumbent.  If  this 
be  so,  then  it  can  not  be  doubted  that  such  of  the  defendants 
as  are  mere  sureties  of  the  treasurer,  can  not  be  holden 
responsible  for  the  acts  of  the  same  individual  in  the  perform- 
ance of  the  duties  of  the  office  thus  cast  upon  liim.  But  if 
there  can  be  a  doubt  entertained  as  to  such  an  interpretation 
of  the  act  of  1829,  and  whether  or  not  it  did  not  cast  on  the 
treasurer  a  distinct  and  additional  office,  and  the  performance 
of  its  duties,  still  there  is  no  rule  of  law  better  settled — one 
which  has  received  the  universal  sanction  of  all  tribunals — • 
that  the  laws  in  force  at  the  time  of  the  making  of  contracts, 
form  a  portion  of  their  essence,  and  that  they  must  be  consid- 
ered as  entered  into  with  reference  to  such  laws,  and  be  so 
construed.  The  act  of  "  24th  March,  1819,  defining  the  duties 
of  treasurer,"  was  the  only  law  in  existence  at  the  time  of 
entering  into  the  bond;  and  by  it  the  rights  and  liabilities  of 
the  respective  parties  must  be  ascertained  and  determined. 
The  sureties,  when  they  signed  the  bond  and  entered  into  the 
covenant,  could  not  be  supposed  to  look  elsewhere  to  ascer- 
tain the  nature  and  extent  of  their  liability.  They  saw  that 
$20,000  was  the  extent,  and  that  the  duties  which  were  re- 
quired of  the  treasurer  related  alone  to  the  fiscal  concerns  of 
the  State,  as  defined  in  that  law,  and  not  to  duties  appertain- 
ing to  a  moneyed  institution  of  a  varied  and  peculiar  charac- 
ter. It  will  be  ap])arent  that  they  could  not  have  anticipated 
that  the  legislature  intended,  or  would  have  subsequently  cast 
on  the  defendant,  Hall,  the  office  and  duties  which  were  in 
fact  so  cast,  afterward  upon  him.  Apart,  however,  from 
this  view  of  the  case,  there  is  another  which  is  considered 
decisive  as  to  the  extent  of  the  liability  of  the  sureties. 

The  contract  of  a  surety  is  to  be  considered  strictly,  both  in 
law  and  equity,  and  his  liability  is  not  to  be  extended,  by  impli- 
cation, beyond  the  terms  of  his  contract.  To  the  extent,  and  in 
the  manner,  and  under  the  circumstances  pointed  out  in 
his*obligation,  is  he  bound,  and  no  further  {Miller  v.  [*39] 
Stewart  et  al.  9  Wheat.  680).   In  a  case  also  determined  in 
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the  United  States  Coin-t  (  U.  jS.  v.  Eirl-patricl;  9  Wheat.  729), 
it  was  decided  that  under  a  bond  given  on  the  ith  December, 

1813,  conditioned  for  the  faithful  discharge  of  the  duties  of 
his  ofiice,  by  a  collector  of  direct  taxes  and  internal  duties, 
who  had  been  appointed  under  the  act  of  Jnly  22,  1813,  by 
the  president,  on  the  11th  of  November,  1813,  to  hold  his 
office  until  the  end  of  next  session  of  the  Senate,  and  no 
longer,  and  was  re-appointed  to  the  same   office,  January  24, 

1814,  by  the  president,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  hold  his  office  during  the  pleasure  of  the  presi- 
dent, for  the  time  being,  the  liabilities  of  the  sureties  are  re- 
stricte^d  to  the  duties  imposed  by  the  collection  acts,  passed 
antecedent  to  the  date  of  the  hond. 

The  act  of  1829  could  not  be  retroactive  in  its  operations, 
but  was  entirely  prospective.  Although  it  imposed  new  and 
additional  duties  on  the  treasurer,  of  a  character  in  nowise 
connected  with  the  office  of  treasurer,  and  which,  if  it  even 
be  conceded,  were  mere  duties  aj^pendant  to  the  office  of  treas- 
urer, created  by  the  act  of  23d  January,  1829,  and  was  not  the 
transfer  of  an  additional  office  on  him,  and  that  in  the  charac- 
ter of  cashier,  still  the  liabilities  of  the  sureties  could  not  be 
enlarged,  or  changed  in  any  way,  from  what  they  actually 
were  prior  to  the  passage  of  this  law. 

As  then  the  act  of  1829  could  in  no  wise  interfere  with  the 
condition"  of  the  bond,  could  impose  no  new  liabilities,  nor  in 
any  w^ay  change  its  character,  or  extend  its  operations,  by  im- 
])lication,  I  am  of  opinion,  that  the  judgment  of  the  Circuit 
Court  should  be  affirmed. 

Separate  Opinion  (?/ Lockwood,  Jtistice.  I  concur  in  opin- 
ion, that  the  judgment  of  the  Circuit  Court  ought  to  be  af- 
firmed, upon  the  ground  that  the  sureties  of  the  treasurer^ 
could  not  have  contemplated  any  such  increase  of  their  respon- 
sibility as  necessarily  took  place  by  transferring  the  duties  of 
cashier  of  the  State  Bank  to  the  treasurer.  Such  additional 
responsibilities  not  being  within  the  intention  of  either  of  the 
parties  to  the  bond  when  it  was  executed  and  accepted  by  the 
governor,  to  hold  the  securities  responsible  for  the  acts  of  the 
treasurer,  growing  out  of  his  management  of  the  affairs  of 
the  bank,  would  violate  a  well  settled  rule,  that  a  surety  can 
not  be  held  beyond  the  express  terms  of  his  undertaking,  as 
understood  by  the  parties,  when  the  contract  was  entered  into. 

Judgment  ajjirmed. 
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[*40]  *  William  A.  Beaird,  plaintiff  in  error,  v.  Mary 
Foreman,  administratrix  of  Joseph  Foremax, 
deceased,  defendant  in  error. 

Error  to  St.  Clair, 

Sheriff — Judgment  against — Interest. — In  proceedings  against  a 
sheriiT,  under  §  30  of  the  practice  act,  by  motion,  for  failing  to  pay  o\'er  mon- 
ey collected  by  him  on  execution,  the  judgment  should  be  for  the  amount 
collected,  and  interest  thereon,  at  the  rate  of  ttcenty  per  centum  per  annum. 

Remedies. — The  remedy  given  by  §  14  of  the  '"'Act  concerning  Sheriffs 
and  Coroners,"  is  a  distinct  remedy  from  that  given  by  §  30  of  the  prac- 
tice act;  and  it  is  in  the  option  of  the  plaintiff  in  execution  to  resort  to 
whichever  he  pleases. 

This  was  a  writ  of  error  from  the  decision  of  tlie  Hon. 
Theopliiliis  "W.  Smith,  made  at  the  March  term,  182S,  of  the 
St.  Clair  Circuit  Com-t: 

A.  "W".  Snyder  and  J.  Semple,  for  the  plaintiff  in  error. 

A.  CowLES,  for  the  defendant  in  error. 

Browne,  Justice,  delivered  the  opinion  of  the  Court: 
This  case  is  brought  into  this  Court  on  a  M'rit  of  error  from 
the  St.  Clair  Circuit  Court.  It  a]5pears  from  the  record  that 
the  defendant  in  the  Court  below,  as  sheritfof  St.  Clair  county, 
had  collected  on  an  execution  in  favor  of  the  plaintiff,  against 
Joseph  Chance,  John  Bird  and  William  Kinnej,  defendants  in 
a  replevin  bond,  the  sum  of  $155. 2S|-,  which  he  did  not  pay 
over  on  request,  to  the  said  plaintiff'.  A  motion  was  there- 
upon made  against  the  said  sheriff",  on  due  notice  given  under, 
the  30th  section  of  the  practice  act  of  1827  (R.  L.  494:;  Gale's 
Stat.  535)  for  judgment  against  him  for  said  sum,  and  20  per 
centum  thereon  from  the  time  of  collection  till  paid;  and  a 
judgment  was  accordingly  rendered  at  the  March  term,  1828, 
against  the  said  sheriff',  in  these  words:  "This  day  came  the 
said  plaintiff"  byherattorney,  and  eatlsfactory  proof  having  been 
made  to  the  Court  of  the  service  of  the  notice,  according  to 
law,  and  it  a])pearing  to  the  Court  that  the  said  defendant  re- 
ceived the  sum  of  $155.28.^,  it  being  the  debt  specified  in  said 
execution,  and  that  he  has  been  recpiested  to  ]^ay  over  the 
same  to  the  plaintiff',  and  hath  failed  so  to  do;  and  the  said  de- 

Cited:  Liability  of  sheriff:  5  Gil.  323.  Jurisdiction  in  equity,  there  be- 
ing remedy  at  law:  17  111.  114.  Power  of  common  law  court  to  prevent 
:il.us(.  i.f  process:  17  lU.  115.  See  2  Starr  &  C,  111.  Stat.  2281,  Ch.  125, 
^  23,  notes. 
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fendant  declining  in  open  Court  to  make  defense,  it  is  there- 
fore considered  by  the  Court  that  the  said  plaintiff  do  recover 
of  the  said  defendant  the  said  sum  of  $155.28^  for  her  debt, 
and  also  interest,  to  be  computed  thereon  at  the  rate  of  20  per 
centum  per  annum,  from  the  14th  August,  1827,  being  the 
return  day  of  said  execution,  until  jmid,  for  her  damages  for 
failing  to  pay  over  the  said  money."  It  is  contended,  in 
the  assignment  of  errors,  by  the  counsel  for  *the  [*41] 
plaintiff  in  error,  that  this  judgment  is  erroneous, 
because  it  awards  20  per  centum  per  annum  interest,  as 
'damages,  instead  of  20  per  centum  damages  merely,  up- 
on the  amount  withheld;  this  position  must  be  determined 
by  the  terms  and  intention  of  the  statute  which  gives  the 
remedy.  By  the  act  before  referred  to,  a  summary  rem- 
edy is  provided  against  sheriffs  who  shall  neglect  or  re- 
fuse to  return  an  execution,  or  who  shall  neglect  or  refuse 
to  pay  over  money  collected  by  them  on  execution.  By  giving 
such  sheriff  ten  days'  notice  in  writing,  the  plaintiff  in  the  ex- 
ecution may  have  relief  on  motion  in  the  Circuit  Court,  name- 
ly, an  order  upon  the  officer,  and  process  of  attachment,  if 
necessary,  to  enforce  it,  when  a  return  of  the  execution  merely 
is  sought;  and  when  money  has  been  collected,  and  withheld,  a 
judgment  may  be  rendered,  after  the  proper  steps,  for  the 
amount,  with  20  per  centum  thereon,  from  the  time  of  collec- 
tion till  paid.  There  being  no  question  made  by  the  assign- 
ment of  errors,  as  to  the  regularity  of  such  a  judgment,  the 
decision  in  this  case  must  depend  upon  the  construction  of  the 
words  "  20  per  centum  from  the  time  of  collection  till  paid." 
That  this  means  interest  to  be  computed  at  that  rate,  for  the 
time  the  money  is  withheld,  whatever  that  time  may  be,  the 
Court  has  no  doubt.  The  words  "  from  the  time  of  collection 
till  paid,"  would  otherwise  be  insignificant  and  absurd.  The 
legislature  doubtless  intended  to  take  away  from  the  sheriff  all 
inducement  to  apply  to  his  own  use  money  collected  by  him  ; 
and  a  less  rate  of  interest  than  20  per  centum  in  a  country 
without  usury  laws,  and  where  money  is  not  more  plenty  than 
it  ought  to  be,  might  not  have  removed  the  temptation  which 
sheriffs  sometimes  very  possibly  fall  into,  to  speculate  upon 
the  money  of  others  in  their  hands.  Common  interest,  with 
20  per  centum  damages  upon  the  amount  when  withheld  for  a 
long  time,  might,  and  in  this  State,  often  would,  leave  the 
sheriff'  a  gainer  by  his  breach  of  duty;  and  on  the  other  hand, 
it  might  be  no  amends  to  the  unfortunate  plaintiff"  who  relied 
upon  the  prompt  collection  of  his  debt.  Another  provision 
of  the  statute,  giving  10  per  centum,  not  as  interest,  but  as 
damages,  on  the  amount  collected,  has  been  referred  to  in  the 
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course  of  the  argnment  as  having  a  bearing  upon  this  point. 
It  is  section  14th,  of  an  act  of  1827  (R.  L.  576;  Gale's  Stat. 
655,)  respecting  sheriffs  and  coroners,  and  is  an  independent 
remedy  applicable  to  the  case,  but  \s'hich  the  defendant  may 
not  choose  to  pursne,  the  remedy  being  less  efhcacions.  The 
two  provisions  are  alternative.  It  is  at  the  option  of  the 
l^laintiff  in  the  execution  to  resort  to  whichever  he  pleases. 
When  money  has  been  retained  but  a  short  time,  it  would  af- 
ford a  more  adequate  satisfaction  than  the  provision  of  the 
practice  act,  giving  20  per  centum  interest  for  the  time  the 

money  was  collected.  In  this  view  of  the  case,  and  the* 
[*42]     Court  *can  see  it  in  no  other,  the  two  provisions  are 

perfectly  consistent  and  proj^er.  They  both  look  to 
the  security  of  the  party  whose  money  is  improperly  with- 
held, and  to  the  prevention  of  such  conduct  in  officers,  by 
wholesome  damages.  The  judgment  is  therefore  affirmed 
with  costs. 

Judgment  affi^rined. 


John  Bowees,  plaintiff  in  error,  v.  Claek  Geeen, 
defendant  in  error. 

>  Error  io  Jackson. 

"Writ  of  kkrok. — A  writ  of  error  is  a  writ  of  right,  and  can  not  be  de- 
nied, except  ill  capital  cases. 

A  writ  of  error  lies  from  the  Circuit  Court  to  the  Supreme  Court,  al- 
though the  judgment  complained  of  be  less  than  twentj'  dollars. 

The  case  of  Clark  r.  Ross,  Breese,  261,  is  overruled. 

Jurisdiction — ^Penai.ties. — Statute  penalties  are  in  the  nature  of  pun- 
ishments; and  no  inferior  court  or  jurisdiction  can  have  cognizance  of  any 
jienalty  recov^erable  under  a  penal  statute,  unless  jurisdiction  be  given  to  it 
in  express  terms.  ....  . 

Justices  of  the  peace  have  no  jurisdiction  in  penal  actions,  except  in  cases 
where  such  jurisdiction  is  expressly  conferred. 

This  case  was  tried  before  the  Hon.  Thomas  C.  Browne,  at 
the  October  term,  1832,  of  the  Circuit  Court  of  Jackson 
County. 

S  Breese  and  A.  Cowles,  for  the  plaintiff  in  error. 

Cited:  Writs  of  error  and  appeal  distinguished:  32  III.  464.  Writ  of 
error  lies  in  what  cases:  76  111.  291;  97  111.  167.  Jurisdiction  of  justice 
oF  the  peace:  2  Gilra.  396,  899:  12  111.  29.  Doctrine  of  stare  decisis,  to 
wliat  extent  applicable:  14  111.  311;  101  111.  214. 

For  a  discussion  of  the  doctrine  of  stare  decisis:  See  Be  Hallett's  Estate, 
42  LaAv  Rep.  (L.  T.  Reps.)  N.  S.  421,  429;  Kent,  Com.  473  et  seq. 
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D.  J.  Bakee  and  A.  P.  Field,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  oj^inion  of  the  Court : 

Green  sued  Bowers  before  a  justice  of  the  peace  to  recover 
the  penalty  of  $5,  inflicted  by  the  l-itli  section  of  the  "  Aci 
regulating  Mills  and  Millers^''  passed  9th  February,  1827 
(R.  L.  452;  Gale's  Stat.  464),  for  taking  more  toll  than  is  al- 
lowed by  the  11th  section  of  said  act. 

Green  recovered  before  the  justice,  and  the  cause  was  re- 
moved by  appeal  to  the  Circuit  Court  of  Jackson  county, 
where  the  judgment  of  the  justice  was  aflirmcd  for  $5.  To 
reverse  this  judgment  ^the  cause  is  brought  into  this  Court  bj 
wi'it  of  error. 

A. preliminary  objection  has  been  raised  whether  a  writ  of 
error  will  lie  in  a  case  where  the  recovery  is  under  $20,  exclu- 
sive of  costs;  and  to  support  this  objection  the  case  of  Clark 
V.  Ross  (Breese,  261),  has  been  cited.  If  the  decision  of  that 
case  was  correctly  made,  then  the  objection  is  well  founded, 
and  this  cause  ought  to  be  dismissed  for  want  of  jurisdiction  in 
this  Court.  The  : maxim.  Stare  decisis,  is  one  of  great  impor- 
tance in  the  administration  of  justice,  and  ought  not  to  be  de- 
parted from  for  slight  or  trivial  causes  ;  yet  this  rule 
has  never  been  carried  so  far  as  to  preclude  *Courts  [*43] 
from  investigating  former  decisions,  when  the  ques- 
tion has  not  undergone  repeated  examination,  and  become  well 
settled.  Wherever  the  construction  of  a  statute  has  been  re- 
peatedly given  in  the  same  way,  or  where  a  construction  has 
been  given  and  acquiesced  in  for  a  number  of  years,  it  would 
be  manifestly  improper  for  a  court  to  disturb  questions  thus 
settled.  But  the  cause  of  Clark  v.  Moss  is  the  only  case  in 
which  this  Court  have  been  called  on  to  settle  the  right  of 
parties  to  bring  writs  of  error  to  this  Court,  and  that  decision 
has  not,  it  is  understood  by  the  Court,  given  satisfaction  to 
the  bar. 

Under  these  circumstances,  I  think  it  the  duty  of  this  Court 
to  revise  that  decision.  That  decision  is  based  upon  the  idea 
that  -uTits  of  error  are  in  their  nature  appeals,  because  the 
Constitution  only  gives  this  Court  appellate  jurisdiction,  except 
in  certain  cases,  and  the  legislature,  by  limiting  appeals  to  cases 
where  the  judgment,  exclusive  of  costs,  should  amount  to  $20, 
had  used  the  word  "  appeals  "  in  its  broadest  constitutional 
sense,  and  thereby  included  writs  of  error.  Were  the  Court 
right  in  giving  this  construction  to  the  word  "appeals?"  At 
common  law  the  only  mode  of  removing  a  cause  from  an  in- 
ferior court  of  record  to  a  superior  court  for  reversal,  was  by 
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writ  of  error,  and  tliis  writ  was  a  writ  of  right,  wliicli  could 
not  be  denied  except  in  capital  cases.  To  obtain  a  writ  of 
error  it  is  necessary  to  apply  to  the  clerk  of  the  Supreme 
Court,  and  then  it  does  not  operate  as  a  stay  of  execution,  un- 
less an  order  is  obtained  from  a  judge  for  that  purpose.  From 
this  statement  it  is  obvious  that  considerable  delay  would  in- 
tervene before  a  writ  of  error  could  be  obtained;  and  in  the 
meantime  an  execution  could  be  issued  on  the  judgment,  and 
a  party,  against  whom  an  erroneous  judgment  had  been  given, 
might  be  put  to  considerable  trouble  and  expense. 

To  remedy  this  evil  it  is  fairly  piesumable  that  the  legisla- 
ture gave  the  additional  remedy  by  appeal.  By  taking  an  ap- 
peal, which  is  done  when  the  judgment  is  rendered,  the  effect 
of  the  judgment  is  entirely  suspended  until  the  ap]3eal  is  de- 
cided. From  this  view  of  the  subject,  I  am  satisfied  that  the 
legislature,  in  authorizing  parties  to  take  "  appeals,"  used  that 
term  as  descriptive  of  the  mode,  and  only  intended  to  give  a 
more  expeditious  and  less  expensive  means  of  taking  a  cause 
from  an  inferior  to  a  superior  court.  An  appeal  ought  there- 
fore to  be  considered  as  a  cumulative  remedy,  and  conse- 
quently any  restriction  upon  the  right  to  use  the  remedy,  can 
not  with  propriety  be  extended  to  other  modes  of  redress  pro- 
vided by  law.  This  construction  is  fortified  by  the  consider- 
ation that,  by  an  act  passed  January  19,  1829,  entitled,  ".4?i. 
act  regulating  the  Supreme  and  Circuit  Courts,'^  (R.  L.  149; 
Gale's  Stat.  169,)  which  act  seems  not  to  have  been 
["41]  noticed  by  *the  Court  in  the  former  case,  the  remedy 
by  appeal  and  error  are  noticed  as  dilferent  modes  of 
bringing  causes  into  this  Court. 

Another  consideration  is  entitled  to  great  weight  in  arriving 
at  a  correct  result  on  this  question,  and  that  is,  that  much  in- 
justice must  necessarily  result  from  the  decision  in  Clark  v. 
Itoss^  if  adhered  to.  Many  cases  might  be  stated  where  a 
]>arty  would  be  entirely  de]u-ived  of  redress,  where  manifest 
injustice  has  been  done  in  the  Court  below.  I  will  only  state 
one  case  to  illustrate  the  great  imjiropriety  of  sustaining  the 
decision  of  Clark  v.  lloss.  A  brings  an  action  on  a  note  for 
!i^l,000,  and  the  Court  below,  by  an  erroneous  decision,  reduces 
the  debt  under  $20;  or  by  such  wrong  decision  a  verdict  is 
given  for  the  defendant.  Now  if  the  case  of  Clark  v.  lioss 
is  to  be  deemed  law,  A,  in  the  supjiosed  case,  would  be  entirely 
without  remedy.  Can  it  be  sui)])osed  that  the  legislature  in- 
tended any  such  injustice?  And  ought  this  Court  to  sustain  a 
decision,  unless  comjielled  by  ex[iress  legislative  enactment, 
which  will  produce  such  results?  The  old  and  salutary  rule 
of  the  common  law,  that  a  writ  of  error  is  a  writ  of  right  and 
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can  not  be  denied,  except  in  capital  cases,  onglit  not  to  be 
abolislied  by  implication  and  construction,  and  particularly 
where  it  is  evident  that  the  legislature  could  not  have  contem- 
plated its  re]ieal.  We  are  therefore  clearly  of  opinion  that  the 
case  of  Clark  v.  Ross  ought  to  be  overruled. 

Having  disposed  of  this  preliminary  question,  I  come  to  the 
assignment  of  errors  in  this  cause.  The  lirst  assignment  is 
that  a  justice  of  the  peace  had  no  jurisdiction  of  the  subject- 
matter  of  this  suit.  The  statute  giving  the  penalty  author- 
izes the  party  injured  to  sue  for  the  penalty  in  any  court  hav- 
ing cognizance  thereof.  The  question  here  arises,  have  jus- 
tices of  the  peace  any  jurisdiction  over  penal  actions.  By  a 
careful  examination  of  the  several  cases  enumerated  in  the  gen- 
eral act  giving  justices  of  the  peace  jurisdiction,  I  am  satislied 
the  legislature  only  intended — and  such  is  the  obvious  import 
of  the  act — to  confine  their  jurisdiction  to  actions  arising  on 
contract.  An  action  of  debt  for  a  penalty  inllicted  by  statute 
can  in  no  sense  be  considered  as  an  express  or  even  an  implied 
contract.  Statute  penalties  are  in  the  nature  of  punishments, 
and  persons  who  mcur  their  liabilities  are  considered  as  tort 
feasors.     {Coles  v.  Madison  Co.,  Breese,  115.) 

In  relation  to  what  courts  have  cognizance  of  penal  actions, 
the  following  rule  is  laid  down  in  Espinasse  on  Penal  Statutes, 
to  wit:  "  With  respect,  however,  to  statutes  giving  jurisdic- 
tion, a  difference  nnist  be  observed  as  to  the  superior  and  in- 
ferior courts.  2'he  courts  above  may  have  jurisdiction  hy 
implication,  as  in  the  cases  of  penal  statutes  mentioned  before, 
such  as  Rex  v.  Mallard,  ante  f  ol.  9,  prohibiting  any  matter  of 
public  concern  under  a  penalty,  but  without  apjjropri- 
ating  it,  and  which  is  a  debt  *due  to  the  crown  and  [*45] 
recoverable  in  the  Court  of  Exchequer.  That  might  be 
sued  for  in  the  courts  above,  though  they  are  not  named;  hxd 
no  inferior  court  or  jurisdiction  can  have  cognizance  of  any 
'penalty  recoverable  under  a  penal  statute  hy  implication. 
They  must  be  expressly  mentioned  in  the  statutes  themselves, 
and  cognizance  given  to  them  in  express  terms."  Jurisdic- 
tion not  having  been  given  expressly  to  justices  of  the  peace, 
we  are  of  opinion  that  the  justice  in  this  case  had  no  jurisdic- 
tion, and  the  judgment  of  the  Circuit  Court,  for  this  reason, 
must  be  reversed  wnth  costs.  Otl  e:-  errors  have  been  assigned 
and  argued,  but  the  Court  notbe'ng  entirely  satisfied  relative 
to  them,  gave  no  ojDinion. 

Judgment  reversed. 
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Eli  B.  Clemson  and  Iseael  Watees,  appellants,  v. 
The  President  and  Dieectoes  of  the  State 
Bank  of  Illinois,  appellees. 

Appeal  from  St.  Clair. 

Et^ror. — It  would  be  clearly  unjust  to  permit  a  party  to  assign  his  own 
miFtakes  as  error.'' 

Practice — Appearance. — ^Wliere  C.  and  W.  are  joined  as  defendants  in 
a  suit,  and  process  served  only  on  C,  and  the  defendants'  attorney,  in  a  de- 
murrer to  the  declaration,  used  the  language  "defendants  come  by  their 
attorney,  and  defend,"  etc.  but  in  the  subsequent  jjleadings  used  only  the 
name  of  C,  held  that  he  did  not  thereby  enter  W.'s  appearance. 

Judgment. — It  is  not  error  for  the  Court  to  give  final  judgment  against 
the  defendant,  upon  sustaining  the  plaintiffs'  demurrer  to  a  bad  plea. 

Discretion. — -The  granting  or  refusing  an  application  to  withdraw  a  plea 
and  plead  de  novo,  rests  in  the  discretion 'of  the  Court. 

Writ  of  inquiry. — A  writ  of  inquiry  is  never  necessary  where  the  dam- 
ages can  be  ascertained  by  computation. 

J.  Semple,  for  the  appellants. 

A.  CowLES  and  T.  Foed,  for  the  ai^pellees. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Conrt: 
This  is  an  action  of  covenant  brought  by  the  President  and 
'Directors  of  the  State  Bank  of  Illinois,  on  a  sealed  note, 
against  Clemson  and  one  Waters.  Several  errors  have  been 
assigned,  which  will  be  noticed  in  their  order.  Tlie  lirst  error 
assigned  is,  that  judgment  was  given  against  Clemson  alone, 
wlien  it  ought  to  have  been  given  against  both  defendants. 
It  a})pcars,  by  the  return  on  the  wi'it,  that  Clemson  only  was 
served  with  process.  The  defendants'  attorney,  in  a  dennirrer 
to  the  declaration,  used  the  words  "  defendants  come  by  their 

Cited  :  When  error  can  not  be  assigned :  70  111 .  575.  Recital  as  to  appear- 
ance of  defendants:  48  111.  118.  ]\Iodc  of  pleading:  2  Scam,  186.  Assess- 
ment of  damages:  3  Scam.  o5;  16  111.  480.  When  not  error  to  enter  final 
judgment:  3  Scam.  53. 

^  A  party  can  not  afi-ign  hi  ft  axon  mistakefifor  error.  For  applications  of 
this  principle,  see  Gillilan  v.  Nixon,  26  111.  50;  Waterbury  r.  Danen,  9  Conn. 
252;  .Tarott  v.  Tomlinson,  3  Watts  &  S.  114;  Roberts  t'.  Warren,  3  Wis. 
7.';() ;  Walther  v.  Warner,  26  Mo.  143;  Dausen  r.  Johnson,  13  N.  J.  L.  264; 
Yf)l^lg^^  Harrison.  17  Ga.  30;  Powell  r.  Ross, 4  Cal.  197;  Planters,  etc..  Bank 
V.  Willis,  5  Ala.  770;  Limestone  Co.  Court  r.  French,  3  Stew.  &  P.  263. 

When  a  plaintiff  takes  a  voluntmy  nonsuit  he  can  not  assign  that  for 
error.  Brown  r.  Mallidy.  19  III.  290;  Sone  v.  Palmer,  28  Mo." 539;  Jones 
i;.  Mobile,  etc.,  K.  R.  Co.,  64  Ga.  446. 
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attorney,  and  defend,"  etc.,  but  in  tlie  subsequent  plead- 
ings the  defendants'  attorney  used  only  *t]ie  name  of  [*46] 
Clemson.  Was  here  such  an  appearance  on  the  part 
of  Waters  as  compelled  the  plaintiffs  to  consider  him  in  court? 
We  think  not.  As  Waters  was  not  served,  it  evidently  was  a 
mistake  on  the  part  of  the  attorney,  in  using  a  ]3lural  noun  and 
verb  instead  of  a  singular  one,  and  a  mistake  which  the 
Court  would  have  permitted  him  to  amend.  The  defendants' 
attorney  did  not  apply  to  the  Court  to  correct  the  mistake, 
but  coi'rected  it  himself  in  the  subsequent  pleadings.  It  would 
be  clearly  unjust  to  permit  a  party  to  assign  his  own  mistakes 
as  errors  to  reverse  a  judgment. 

The  second  error  assigned  is,  "  that  the  Court  below  gave 
judgment  on  the  plaintilfs'  demnrrer  in  chief,  when  the  judg- 
ment should  have  been  respondeas  ousterP  When  a  plea  is 
tiled  the  plaintiff  replies  either  by  taking  issue  or  setting  np 
new  matter  in  avoidance,  or  demurs.  If  the  plaintiff  demurs 
to  defendant's  plea,  the  law  arising  on  the  case  is  referred  to 
the  Court,  and  if  the  plea  furnishes  no  legal  defense  to  the 
action,  the  judgment  is  always  either  interlocutory  or  final, 
according  to  the  nature  of  the  action.  The  only  mode  given 
to  the  defendant  to  contest  the  facts  set  out  in  the  declaration, 
is  by  applying  to  the  Court  for  leave  to  withdraw  the  bad 
plea,  and  plead  de  novo,  which  application  rests  in  the  discre- 
tion of  the  Court  to  grant  or  refuse,  JSTo  motion  having  been 
made  for  eave  to  withdraw  the  plea  and  j^lead  again,  the  de- 
-fendant  elected  to  abide  by  the  goodness  of  his  plea,  and  he 
can  not  now  assign  for  error  that  the  Court  ought  to  have 
given  judgment  of  respondeas  ouster. 

The  third  error  assigned  is,  "that  the  Circuit  Court  ordered 
the  clerk  to  assess  the  damages,  when  by  the  law  of  the  land 
the  said  Court  should  have  awarded  a  writ  of  inquiry."  Cn 
the  argumeut  it  was  urged  that  the  copy  of  the  note  appended 
to  the  declaration  contains  no  date,  and  consequently  the  clerk 
had  no  time  from  which  to  calculate  interest.  By  examining 
the  declaration,  however,  it  is  there  averred  that  the  note  was 
made  and  delivered  on  the  23d  day  of  June,  1825,  and  by  the 
decision  of  the  case  of  Sims  v.  Ilugsby,  (Breese,  27,)  the  copy 
of  the  note  is  not  a  part  of  the  declaration,  consequently  this 
furnishes  no  objection  to  the  clerk's  assessing  the  damages.  If 
the  clerk  made  any  mistake  in  assessing  the  damages,  the  prop- 
er remedy  was  by  applying  to  the  Court  below  to  correct  it. 
It  was  also  urged  on  the  argument,  that  by  the  statute  the 
clerk  could  only  assess  damages  where  a  default  for  not  plead- 
ing had  been  entered.  In  the  case  of  Rust  v.  Frothingham 
and  Fort  ^  (Breese,  258,)  this  Com-t  decided  that  a  "writ  of  in- 
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qiiiry  is  never  necessaiy  where  xhe  damages  can  be  ascertained 
bj  computation."  The  third  assignment  of  error  therefore 
furnishes  no  ground  for  reversing  the  judgment.  The  judg- 
ment is  aflh-med  with  costs. 

Judgment  affirmed. 


[^■''47]  *Lewis  Bailey,  administrator  of  Stephen 
Benedict,  deceasetl,  plaintiffiii  error,  v.  James 
B.  Campbell,  defendant  in  error. 

1  Error  to  ha  Salle. 

Practice — Exception  to  instructions. — It  is  not  in  the  power  of  a 
party  to  except  to  the  opinion  of  the  Court  refusing  instructions,  unless  he 
move  them  himself. 

Error. — A  party  can  not  assign  for  error  that  which  makes  in  his  own 
favor,  except  under  peculiar  circumstances. ' 

L.  BiGELOw,  for  the  j^laintifE  in  error. 

T.  FoED,  for  the  defendant  in  error. 

Bkowne,  Justice,  delivered  the  opinion  of  the  Court : 
This  is  an  appeal  brought  from  the  Circuit  Court  of  La 
Salle  county.  The  following  points  are  presented  to  this 
Court  by  the  bill  of  exceptions.  The  defendant  in  the  Court 
l)elow  moved  for  several  instructions,  which  it  is  not  necessary 
here  to  recite.  They  were  all  refused  but  one,  to  which  no 
exception  is  taken  in  the  argument.  The  jury  on  the  trial  in 
tlie  Circuit  Court  found  a  verdict  for  the  defendant,  and  the 
])laintitl:'  brings  the  record  into  this  Court,  such  as  it  is.  By 
the  refusal  of  the  Court  to  grant  instructions  ])rayed  for  by 
the  defendant,  it  would  be  contrary  to  all  ]iractice,  in  comm(»n 
cases,  for  the  plaintiff  to  be  prejudiced.  It  is  not  in  his  power 
to  except  to  the  ojHnion  of  the  Court  refusing  instructions,  un- 
less he  moves  them  himself  ;  and  it  is  a  well  settled  ]Minciple, 
that  a  ]3arty  can  not  assign  for  error  that  which  makes  in  his 
own  favor,  unless  it  be  under  ])eculiar  circumstances.  This 
(yourt  can  see  nothing  in  this  lecord  which  should  take  it, out 
of  the  common  nde.  The  judgment  is  therefore  affirmed 
with  costs. 

Judgment  affinned. 

CiTKo:  Costs,  3  Scam.  63;    Error,  3  Gilm.  81;  Recognizance,  18  111.  406. 
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Edward.  Humphreys,  appellant,  v.  George  Collier 
and  Peter  Powell,  appellees. 

Appeal  from  Randolph. 

Pleading — Proof. — After  issue  taken  on  the  facts  contained  in  the  dec- 
laration, it  is  sufficient  for  the  plaintiff,  by  proof,  to  sustain  the  material 
averments  contained  therein. 

Assignment  of  negotiable  instrument — Liability  of  assignor. — 
The  assignor  of  a  negotial^le  instrument,  assigned  after  it  became  due,  un- 
der the  statute  relative  to  ijromissory  notes,  etc.,  is  liable  to  his  assignee, 
where  the  maker  of  the  instrument  is  insolvent  at  the  time  of  the 
assignment,  and  so  ^continues  up  to  the  time  of  action  brought,  al-  [*48J 
though  no  suit  has  been  prosecuted  against  the  maker. 

Instructions — Error.— Instructions  to  the  jury  should  be  founded  up- 
on the  evidence  in  the  case;  and  where  there  is  no  evidence  upon  which 
to  base  the  instructions,  it  is  error  to  give  them. 

The  appellees  instituted  a  suit  in  the  Randolph  Circuit 
Court  against  the  appellant,  as  assignee  of  the  following  tiote : 

"§181.  Five  months  after  date  I  promise  to  pay  Edward 
Humphreys,  or  order,  the  sum  of  one  hundred  and  eighty-one 
dollars  in  cash,  for  value  received,  this  third  day  of  April, 
1S22. 

"  Attest,  Saml.  Smith.  Elias  Baeceoft.  [L.  S.]  " 

On  this  note  were  the  following  indorsements  : 

"  Received,  4th  June,  1823,  of  William  Rector,  eighty  dol- 
lars in  part  of  the  within  order. 
"§80.  J.  B.  Thomas." 

"Pay  the  wnthin  balance  of  one  hundred  and  one  dollars 
to  Messrs.  Collier  and  Powell.  Ed.  Humpheeys." 

The  first  count  in  the  declaration  states  the  making  of  the 
note  by  Barcroft,  and  the  assignment  to  the  appellees,  and 
then  avers  that,  at  the  time  of  the  assignment,  Barcroft  "had 
not  the  means  of  paying  the  balance  due  on  said  note  by  the 
ordinary  process  of  law ;  nor  could  he,  said  Barcroft,  be  com- 
pelled, by  process  of  law,  to  pay  and  satisfy  the  same ;  nor 
would  a  suit  against  Barcroft,  to  recover  said  balance,  have 
been  availing  to  the  said  plaintiffs  by  reason  of  a  want  of 
property  by  said  Barcroft,  liable  to  execution  to  satisfy  the 
same." 

The  declaration  also  contained  a  count  for  goods,  wares, 
and  merchandise  sold  and   delivered,  and  the  usual  money 

Cited:  Irrelevant  instructions  are  erroneous:  18  111.  268.  Refusal  to 
give  in  structions,  when  no  error:  18  111.  454. 

iSTegotiable  paper — Liability  of  assignor  to  assignee.  See  2  Starr  &  C. 
111.  Stat.  1658,  Ch.  98,  \  7,  notes. 
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counts.  The  defendant  Jn  the  coui-t  below,  the  appellant' 
pleaded  the  general  issue  to  the  whole  declaration,  and  pay- 
ment to  all  but  the  first  count.  The  cause  was  tried  at  the 
September  term,  1832,  before  the  Plon.  Theophilus  "W.  Smith 
and  a  jury,  and  a  verdict  rendered  for  the  ajDpellees  for  §133. 
Judgment  was  entered  upon  this  verdict,  and  an  appeal  taken 
to  this  court. 

A  bill  of  exceptions  was  taken  in  the  Court  below,  which  is 
as  follows: 

"Be  it  remembered  that  at  the  September  term  of  this 
Court,  on  the  trial  of  the  issue  joined  in  this  cause,  after  the 
hearing  of  the  testimony  on  the  trial  of  the  said  issue,  the 
plaintiffs  by  their  counsel  moved  the  Court  to  instruct  the 
jury  as  follows : 

1st.  In  a  suit  by  the  assignee  of  a  bond  against  the  assignor, 
upon  a  written  assignment,  parol  evidence  is  not  admissible  to 
show  that  the  assignee  took  it  without  recourse  on  the  assignor, 
this  being  no  part  of   the  written  contract,  when  the  wi'iting 

of  assignment  shows  no  such  thing. 
[*4:9]         *2d.  That  the  written  assignment  on  a  note  must  be 
resorted  to  to  show  what  the  contract  is  between  the 
assignee  and  assignor,  as  to  future  liability. 

3d.  Where  a  contract  is  in  writing,  conversations  previous, 
and  leading  to  it,  can  not  be  given  in  evidence. 

4th.  Tliat  the  law  of  Missouri  in  regard  to  the  liability  of 
the  assignor  in  this  case,  is  to  govern  the  case. 

5th.  That  by  the  laws  of  Missouri,  a  suit  need  not  be  insti- 
tuted by  the  assignee,  against  the  maker,  if  such  suit  would 
be  unavailing ;  and  that  the  insolvency  of  the  maker  at  the 
time  of  the  assignment,  and  continued,  dispenses  with  dili- 
gence. 

6th.  That  by  those  laws  no  notice  to  r.ssignor  is  necessary. 

7th.  That  when  a  note  is  indorsed,  it  is  like  a  bill  of  ex- 
change, the  assignor  being  the  drawer,  and  the^  maker  of 
the  note  the  drawee  ;  and  if  it  is  shown  that  the  drawee  had 
no  etl'ects  of  the  drawer  in  his  hands,  notice  is  not  necessary. 

8th.  That  by  the  laws  of  Missouri  the   insolvency   of  the 
maker  of  a  note  gives  a  recourse,  without  notice,  upon  the  as- 
signor. 
"j)th.  That  insolvency  may  be  proved  by  common  report. 

loth.  That  a  note  of  a  third  person,  taken  in  payment  for 
goods  sold  and  delivered  Mdiich  turns  out  to  be  worth  nothing, 
is  no  payment,  and  the  party  can  resort  to  his  contract  for  goods 
sold. 

1 1th.  That  the  salary  of  an  officer  can  not  be  levied  on  by  ex- 
ecution. 
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12tli.  That  in  determining  cases  of  insolvency,  tlie  law  re- 
gards only  the  ability  of  a  person  to  pay  by  coercion  or  com- 
pulsion of  law,  and  not  voluntary  or  friendly  payment. 

13th.  That  in  a  case  of  notorious  insolvency  in  the  maker 
of  a  note,  a  resort  can  be  had  immediately  by  the  assignee 
on  the  assignor,  ,who  has  not  protected  himself  by  his  assign- 
ment. 

Which  instructions,  except  the  first  above  specified,  the 
Court  gave  as  asked — and  also  instructed  the  jury,  that  if  said 
Barcroft,  at  the  time  of  the  assignment  of  the  said  note  to  the 
plaintiffs,  was  insolvent,  such  insolvency  excused  them  from 
demanding  jmyment  thereof  from  the  maker,  j^rior  to  their 
bringing  suit  on  such  assignment  or  indorsement  against  said 
defendant. 

The  defendant,  by  his  counsel,  before  the  Court  gave  the 
foregoing  instructions,  objected  to  the  Court's  noticing  the 
laws  of  Missouri,  because  they  were  not  proved  in  any  otber 
way  before  the  Court  than  by  the  judge's  having  in  his  hand 
the  printed  report  of  this  case — when  in  the  Supreme  Court- 
as  contained  in  Sidney  Breese's  Reports,  which  objection  the 
Court  overruled. 

The  said  defendant  also,  on  said  tria"",  moved  the  Court  to 
instruct  the  jury :  1st.  That  if  they  ai  e  of  opinion  that  the 
plaintiffs  received  the  note  of  Barcroft  in  payment 
of  the  goods  purchased  *at  the  time  it  was  indorsed  by  [*50] 
the  defendant,  at  their  own  risk,  they  have  no  claim 
on  the  defendant,  either  as  purchaser  of  their  goods  or  as  in- 
dorser  of  the  note. 

2d.  That  should  they  be  of  opinion  that  the  note  of  said 
Barcroft  was  not  received  in  full  payment  of  the  goods  pur- 
chased by  the  defendant,  of  the  plaintiffs,  at  the  time  it  was 
indorsed,  at  their  own  risk,  that  then,  before  the  j^laintiffs  can 
recover  in  this  case  against  the  defendant  as  an  indorser  of  the 
note,  the  plaintiff's  must  prove  a  demand  of  payment  from  Bar- 
croft, and  notice  to  the  defendant,  or,  at  least,  that  they  de- 
manded payment  of  Barcroft. 

The  first  of  which  instructions,  asked  by  the  defendant,  the 
Court  gave  as  asked,  but  refused  to  give  the  second,  instruct- 
ing the  jury,  that  in  cases  of  insolvency  of  the  maker  of  the 
note  after  indorsement  and  before  suit  brought,  neither  de- 
mand of  payment  nor  notice  of  refusal  to  defendant,  was 
necessary ;  to  all  which  several  opinions  of  the  Court,  the 
said  defendant  by  his  counsel  excepts,  and  prays  that  this 
his  bill  of  exceptions  may  be  signed  and  sealed  by  the  judgt^, 
and  made  part  of  the  record  in  this  case,  which  is  done  accord- 
ingly, Theo's  W.  Smith,     [l.  s.]" 
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The  apiDe]lant  assigned  for  error — 

1.  The  said  Collier  and  Powell,  in  the  first  count  of  the  dec- 
laration aforesaid,  do  not  set  forth  any  cause  of  action  against 
the  said  Edward,  because  they  do  not  allege  a  presentation  for, 
or  a  demand  of  payment  of,  the  said  writing  obligatory  in  said 
first  count  described,  of  and  from  the  said  Elias  Barcroft,  the 
maker  thereof. 

2.  The  Court  erred  in  instructing  the  jury  that  if  the  said 
Barcroft,  at  the  time  of  assigning  said  writing  obligatory  to 
the  plaintiffs,  was  insolvent,  such  insolvency  excused  them  from 
demanding  payment  thereof  from  the  maker,  piior  to  their 
bringing  suit  on  such  assignment  or  indorsement,  against  said 
defendant. 

3.  The  Court  erred  in  instructing  the  jury,  that  "  the  laws 
of  Missouri  in  regard  to  the  liability  of  the  assignor  in  this  case 
are  to  govern  the  case,"  when  there  was  no  proof  before  the 
Court  that  the  contract  sued  on  between  said  plaintiffs  and  de- 
fendant was  made  in  the  State  of  Missouri. 

4.  The  Court  erred  in  jioticing  the  laws  of  Missouri  when 
those  laws  were  not  proved  by  any  competent  evidence. 

5.  The  Court  erred  in  instructing  the  jury  "  that  a  note 
of  a  third  person,  taken  in  payment  for  goods  sold  and  de- 
livered, which  turns  out  to  be  worth  nothing,  is  no  payment, 
and  the  party  can  resort  to  his  contract  for  goods  sold,"  etc. 

6.  The  Court  erred  in  instructing  the  jury  "  that  in  a  case 

of  notorious  insolvency  in  the  maker  of  a  note,  a  re- 
[*51]     sort  can  be  had  *immediately  by  the   assignee  on  the 

assignor,  who  has  not  protected  himself  by  his  assign- 
ment. 

7.  The  Court  also  erred  in  refusing  to  give  to  the  jury  the 
second  instruction  asked  for  by  the  defendant,  and  in  insti-uct- 
ing  the  jury  that  ''  in  case  of  tlie  insolvency  of  the  maker  of 
the  note,  after  indorsement,  and  before  the  suit  brt)ught, 
neither  demand  of  payment,  nor  notice  of  refusal  to  defendant, 
was  necessary. 

8.  The  Court  erred  in  instructing  the  jury,  that  by  the 
laws  of  Missouri  "the  insolvency  of  the  maker  of  a  note,  at 
the  time  of  the  assignment  and  continued,  dispenses  with  dili- 
gence." 

D.  J.  Baker,  for  the  appellant. 

S.  Breese,  for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  the  appellees  against  the  ap- 
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pellant,  in  tlie  Circuit  Court  of  Randoiph,  as  the  assignor  of 
a  promissory  note  of  hand,  under  seal,  to  recover  the  balance 
due  at  the  time  of  the  assignment,  and  still  remaining  unpaid. 
The  declaration  alleges  the  making  of  the  note,  and  the  as- 
signment and  delivery  to  Collier  and  Powell;  and  then  spe- 
cially avers,  that  at  the  time  of  such  assignment  there  existed  a 
total  inability  of  the  maker  to  pay  the  same,  and  that  payment 
could  not  be  coerced  by  the  ordinary  course  of  law  ;  that  a 
suit  would  have  been  unavailing  to  compel  the  maker  to  pay 
the  same,  by  reason  of  his  total  want  of  property  to  be  reached 
by  an  execution  upon  any  judgment  which  might  have  been 
obtained  by  suit  against  him  on  said  note  ;  that  the  maker  has 
not  paid  or  caused  the  said  balance  to  be  paid  to  them,  or  any 
part  thereof,  but  has  wholly  refused ;  of  all  which  the  appel- 
lant had  notice.  To  this  count  was  added  a  count  for  goods, 
wares  and  merchandise  sold  and  delivered,  and  the  usual  money 
counts.  The  defendant  in  the  Court  below  ]ileaded  the  gen- 
eral issue,  and  payment  to  the  second  and  third  counts ;  to 
which  plea  of  payment  there  were  a  replication  and  issue. 

During  the  progress  of  the  trial,  various  instructions  were 
prayed  for  by  both  the  plaintiffs'  and  defendant's  counsel,  in 
the  Court  below.  It  is  not  esteemed  important  for  the  consid- 
eration of  the  present  case  to  examine  the  correctness  of  but 
two,  which  are  contained  in  the  bill  of  exceptions.  The  first 
was  prayed  for  by  the  defendant's  counsel,  and  is  as  follows  : 
"  That  should  the  jury  be  of  opinion  that  the  note  of  said 
Barcroft  was  not  received  in  full  payment  of  the  goods  pur- 
chased by  the  defendant,  of  the  plaintiffs,  at  the  time  it  was 
indorsed,  at  theu*  own  risk,  that  then  before  the  plaintiffs  can 
recover  in  this  case  against  the  defendant,  as  indurser  of  the 
note,  the  plaintiffs  must  prove  a  demand  of  payment  from 
Barcroft,  and  notice  to  the  defendant,  or  at  least 
*that  they  demanded  payment  of  Barcroft."  The  re-  [*52] 
fusal  of  the  Circuit  Com-t  thus  to  instruct  the  jury  is  as- 
signed for  error ;  and  we  are  now  to  consider  whether  it  is  in 
fact  so.  An  obvious  answer  is  to  be  given  to  this  objection  ; 
no  rule  is  certainly  better  settled  than  that  which  holds  a  party 
to  the  proof  only  of  the  material  averments  in  his  declara- 
tion. We  shall  look  in  vain  into  the  first  count  for  an  aver- 
ment that  a  demand  of  payment  was  made,  and  notice  of  non- 
payment given  to  Humphreys.  The  plaintiff's  have  based  their 
right  to  recover,  not  on  the  ordinary  liabilities  of  an  assignor 
of  a  note  or  sealed  instrument  of  writing,  for  the  payment  of 
money,  but  on  the  avowed  insolvency  of  the  maker  at  the 
time  of  the  assignment  of  the  note  in  question,  and  have 
framed  the  count  on  the  note  upon  such  a  supposed  state  of 
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facts.  It  is  therefore  most  manifest  that  to  have  required 
proof  of  demand  and  notice  would  have  been  to  have  re- 
quired proof  of  matters  not  in  issue,  but  entirely  foreign  to 
the  issue.  The  defendant  having  taken  issue  on  the  facts  con- 
tained in  the  declaration,  it  was  sufficient  for  the  plaintiti's,  by 
proof,  to  sustain  the  material  averments  therein  contained  ; 
and  they  could  not  be  called  on  to  prove  more.  If  demand 
and  notice  were  necessary  and  material  averments,  the  defend- 
ant should  have  demurred  to  the  declaration,  and  not  pleaded 
in  chief.  But  as  the  declaration  is  evidently  framed  with 
a  view  to  that  portion  of  our  statute  relating  to  promissory 
notes,  bonds,  due-bills,  and  other  instruments  in  writing, 
making  them  assignable,  which  requires  due  diligence  to  be 
used  to  first  collect  the  amount  from  the  maker  by  suit,  except 
where  the  institution  of  such  suit  would  have  been  unavailing, 
it  may  become  necessary  and  proper  to  consider  whether,  under 
the  second  section  of  that  act,  in  relation  to  a  case  of  notorious 
insolvency,  when  the  note  becomes  due,  demand  of  payment 
from  the  maker,  and  notice  of  non-]\ayment  to  the  assignor, 
are  necessary  to  be  averred  and  proven  before  a  party  shall  be 
eutitled  to  recover. 

From  a  consideration  of  the  causes  which  gave  rise  to  the 
laws  which  exist  in,  and  govern,  States  and  countries  greatly 
commercial,  it  will  be  evident  that  many  of  the  principles  ap-» 
plicable  to  a  commercial  ]:!eo]ile,  in  the  negotiation  of  assign- 
able, indorsable,  and  transferable  paj^er  securities,  and  in.?tru- 
monts  for  the  ]iayment  of  money,  would  but  illy  suit  the  con- 
dition of  a  people  so  purely  agricultural  as  we  are  ;  and  hence 
the  impolicy  of  adopting  the  principles  and  rules  of  decision 
which  have  been  made  in  States  and  countries  that  have  adoj')ted 
the  law  of  merchants  in  relation  to  negotiable  paper.  It  must 
be  recollected  that  the  British  decisions  are  not  only  different, 
for  the  reasons  assigned,  but  the  statutes  of  Anne,  under 
which  most  of  them  have  been  made,  differ  in  material  jioints 
from  ours.  We  are  not  only,  then,  restricted  from 
[*53]  adopting  their  rules  where  inapplicable,  but  we  *  are  pro- 
hibited by  the  ex]M-ess  terms  of  our  own  laws,  wliich  have 
])een  framed  and  adopted,  doubtless,  as  being  more  congenial 
to  our  nKjdes  of  transacting  such  negotiations,  and  as  better 
calculated  to  insure  equitable  and  legal  liabilities  between 
parties.  The  construction  of  that  portion  of  our  statute,  it 
would  seem,  is  of  easy  interpretation.  If  the  suit  which  it 
•requires  to  be  ])rosecuted,  as  the  evidence  of  tlie  means  of 
diligence,  would  have  been  unavailing,  then  it  is  declared — 
the  assignee  may  maintain  an  action  against  the  assignor  as  if 
due   diligence,  by  suing,  liad  been  used. 
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IS^ow,  in  what  case,  more  than  in  the  case  of  an  absolute  and 
entire  insolvency  of  the  maker  of  a  note  or  bond,  can  i^ 
imaiJ-ined  that  a  suit  woidd  be  nnavailino-  ?  It  seems  dift  ^ 
to  conceive  a  case  more  apposite  or  more  com]n-ehensive  \\  • 
nature  ;  indeed,  it  might  be  said  to  have  been  the  very  case  l^ 
which  the  exception  of  the  statute  was  intended  to  apply;  and 
as  the  statute  has  also  made  the  same  exception  in  cases  where 
the  maker  lias  absconded  or  left  the  State,  it  can  not,  perhaps, 
be  so  readily  perceived  what  other  state  of  facts  could  well  ex- 
ist to  meet  the  ai)plication  of  a  further  exception.  Satisfied 
that  such  were  the  objects  of  its  framers,  we  are  bound  to  con- 
sider that,  in  cases  of  notorious  insolvency  of  the  maker  of  an 
assignable  instrument,  contemplated  by  our  statute,  a"fter  it 
becomes  due,  and  so  continuing  up  to  the  time  of  action  bii-^^ght, 
the  assignor  must  be  liable  to  his  assignee. 

On  the  second  point  of  instructions  which  were  asked  by   \ 
the  plaintiffs  in  relation  to  the  laws  of  Missoui'i,  as  applicable 
to  the  case  before  the  Court,  it  is  proper  to  remark,  that  it  no-   ^ 
where  ajipears  in  the  declaration,  nor  indeed  in  any  part  of  the  ug 
record,  that  the  note  or  assignment  was  made  in  Missouri ;  ^ 
nothing  appears  in  the  bill  of  exceptions  to  show  that  there  wa-li^^ 
any  evidence  that  the  assignment  or  transfer  of  the  note  too'       _ 
place  there  ;  and  yet  such  must  doubtless  have  been  shown  l*^  ' 
evidence,  for  on  that  ground  alone  could  it  be  imagined  tl ,       „_ 
the  Circuit  Court  would  have  instructed  the  jury  that  the  la    ,-,^^i,;^ 
of  Missouri,  as  to  the  contract,  were  to  govern  them.     If  :*'     .-^^^^ 
had  appeared,  and  we  could  see  with  judicial  eyes  that  th^  \  f  end- 
tract  was  made  there,  then  doubtless  the  instructions  as  to^       <;  ^^ 
laws  would  have  been  correct.     In  the  absence,  howei  x  ■,   ^Qg^g, 
that  fact,  and  much  as  it  is  to  be  regretted  that  omissi^^,  _^     7 
this  character,  (if  it  be  one  in  the  present  case,)  wdiich  'Jj^ 
have  been  remedied  in  a  moment,  should  become  available 
to  destroy  the  fruits  of  a  recovery,  still,  as  there  is  no  d 
tion  left  under  such  circumstances,  the  judgment  of  the 
below  is  reversed,  and  the  cause  remanded  to  the  Circu:'adniinistrR- 
for  further  proceedings,  not  inconsistent  with  this  opinii^  plaint 
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po4]     ^Thomas    Y.   Bates,    appellant,   v.    Eeastus 
Wheelee,  appellee. 

Appeal  from  Madison. 

Specific  peeformatstce. — A  bill  in  equity  to  enforce  the  specific  per- 
formance of  a  contract  must  show  a  complete  performance  of  all  the  stipula- 
tions on  the  part  of  the  complainant,  to  entitle  him  to  a  decree.^ 

He  who  seeks  equity,  must  do  equity. 

J.  Semplb  and  S.  Beeese,  for  tlie  appellant. 

j^*  OowLES,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Conrt: 
The  appellant  filed  his  bill  in  equity  in  the  Court  below,  to 
compel  a  specilic  performance  of  a  contract  in  writing-,  entered 
into  between  him  and  the  defendant,  by  which  the  defendant 
covenanted  to  convey  a  good  title  to  certain  real  estate  lying  in 
Qie  military  tract  of  this  State.     The  complainant,  in  his  bill, 
lieges,  "that  he  hii?, paid  the  whole  consideration  of  said  land, 
id  that  he  has  frequently  demanded  a  deed  of  the  defendant." 
le  case  does  not  require  a  specific  enumeratioVi  of  its  progress 
1  determination  in  the  Court  below ;  it  is  suHicient  to  say,  for 
>  purpose  of  its  present  consideration,  that  it  was  put  at  issue 
^Replication  to  the  defendant's  answer,  testimony  taken,  and 
P'  heard,  on  bill,  answer,  replication,  exhibits,  and  evidence 
^'^oral  witnesses,  whose  testimony  is  embodied  in  the  form 
™  )Ositions.     At  the  hearing,  the  Circuit  Court  dismissed 
"^  1,  and  adjudged  that  the  complainant  should  pay  costs 
^'■^'  defendant.      From  this  judgment  the  complainant  ap- 
"^'d,    and  we   are  now   to   determine  whether  the  Circuit 
I'*"  erred  in  the  rendition  of  its  decree. 
^®  inquiry  on  the  merits  and  equity  of  the  com]")lainant'8 
**^Jcmands  an  examination  into  the  allegation  of  his  bill — 
.Tlier  the  consideration  money  has  been  ]iaid,  or  the  terms 
aid  condition  upon  which  the  defendant  had  engaged  to  make 
*'he  conveyance  have  been  comjilied  with;  for  it  will  not  be 
-.      d  that  unless  such  is  evidenced  by  the  proof  in  the  cause, 
or  jti{^s  been  admitted  by  the  defendant  in  his  answer,  the  com- 
plainant has  no  right  whatever  to  demand  a  specific  perform- 

CiTED :  41  111.  182,  erroneously  as  Church  v.  Jewett.    Sec  Doyle  v.  Teas, 
Scam.  203. 

Sprci/ir  prrfovDwnce. — Tie  who  seeks,   must  show  comploto  performance 
y  his  part.     See  Scott  v.  Shepherd,  3  Uilm.  483,  note  in  this  ed. 
Si 
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ance  of  the  contract.  What,  then,  is  the  testimony  ?  It  appears 
that  the  consideration  for  the  land  in  question  was  a  certain 
mare,  and  live  dollars  in  a  note  on  an  individual,  payable  in 
plank.  This  animal  and  the  note  are  to  be  delivered  to  defend- 
ant, and  upon  which  the  conve3!'ance  is  to  be  made.  The  mare 
is  delivered,  but  is  again  returned  (but  refused  to  be  received 
by  the  complainant)  on  the  alleged  ground  of  a  deceit, 
being  said  *to  be  defective.  It  is  not  proposed  to  in-  [*55] 
quire  into  the  truth  or  reality  of  the  alleged  deceit ; 
nor  whether,  indeed,  it  was  practiced,  inasmuch  as  the  proof 
incontestably  shows — and  it  is  indeed  established  also  by  one  of 
the  complainant's  witnesses — that  the  note  for  iive  dollars  was  a 
jiart  of  the  consideration ;  and  that  the  complainant  has  failed  to 
establish  the  delivery  of  the  note  in  question,  or  the  j^aymeni. 
thereof,  or  an  offer  so  to  do  to  the  defendant.  This  was  a  prec- 
edent condition,  the  performance  of  which  was  essential  be- 
fore the  complainant  could  seek  a  compliance,  on  the  part  of 
the  defendant,  in  the  conveyance  of  the  land.  He  who  seeks 
equity  must  do  equity ;  and  as  the  failure  of  the  complainant 
to  comply  with  the  bargain  has  been  plainly  established,  the 
decree  on  the  merits  and  equity  of  the  case  seems  very  aj?- 
pareht. 

The  other  point  of  jurisdiction  it  is  not  necessary  to  ex- 
amine, as  if  this  Court  should  be  of  opinion  that  the  bill  could 
alone  have  been  filed  in  the  county  in  which  the  land  lies,  that 
would  then  produce  no  other  beneficial  result  to  the  defend- 
ant than  now  arises  from  a  decision  on  the  equity  of  the 
cause.     The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  aj/irmed. 


L 


T    '  i^THAisr  Church  and  Daniel  Kaynee,,  administrh- 
^  ^^  of  i}f  the  estate  of  James  Rayner,  deceased,  plaint 
01  s  ^^  g^  -^^^  ^^  GiLLMAN  Jewett  and  Samuel  Bailj. 
Jn  ^^7?''**®'"^ators,  and  Maky  Bailey,  administratrix,  Oi 
W'N^"^^^^^^^*^^')^^-^^^^^^^''  deceased,  defendants  in  error. 


.  Error  to  Monroe. 

>ract 

le  apt  for  costs  can  not  be  rendered  against  an  administrator 


i„fe--Aiur]^,,^:acr^.er 

^"^^«  personal  cfiaracO,wh.        ,   .   ^.^     . 

^-  S^HPXB  ior  yeAaf  P^^^^^iffs  m  error. 

^ _j::i_^;^J^tJi  the  (50  lU.  442;  13  Bradw.  612.     See  Welch  v.  Wallace, 

pure 
;he  ca* 
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S.  McRoBEETS,  for  the  defendants'  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
Yarions  causes  have  been  assi2:ned  for  error  in  this  case. 
After  an  attentive  examination  of  them,  it  is  not  perceived 
that  any  of  them  are  tenable  but  the  last,  and  that  regards 
the  form  of  the  judgment.  It  is  a  judgment  for  costs  against 
the  plaintiffs  in  the  Circuit  Court,  in  their  personal  character. 
This  is  manifestly  erroneous.  The  judgment  of  the  Circuit 
Court  is  reversed  and  modified  here,  so  as  to  affect  the  plaint- 
iff's only  in  their  representative  character  as  administrators. 

Judgmeiit  reversed. 


|-:::5(3j     *Thomas  p.  Clark,  plaintiff"  in  error,  v.  Eben- 
EZEE.  Haekness,  defendant  in  error. 

Error  to  Adams. 

CiRCTTiT  CouKTS— Jurisdiction— Pleading. — ^The  Circuit  Courts  are  limited 
in  their  jurisdiction  to  the  several  counties  in  -which  the.v  are  erected,  ex- 
cept in  cases  -where  such  jurisdiction  is  expressly  extended.  In  order  to 
give  a  Circuit  Court  jurisdiction,  -\vhere  the  process  issues  to  a  diiferent 
county  from  that  in  -which  the  action  is  instituted,  there  should  be  a  spe- 
cial averment  in  the  declaration,  of  one  of  the  causes  enmnerated.in  the 
act  of  1828. 
I  The  facts  upon  -which  the  jurisdiction  arises  must  be  either  expressly  set 
forth,  or  in  such  a  manner  as  to  render  them  certain  by  legal  intendment. 

This  was  an  action  of  debt  on  an  a-vvard,  commenced  in  the 
Circuit  Court  of  Adams  county,  October  6,  IS 30.     The  sum- 
mons was  directed  to  Morgan  county,  and  made  returnable  to 
the  October  term,  1830.     At  this  term  the  defendant  appe;'-'i'C"d 
^1  'vy.  attorney    and  moved  the  Court   to   quash  the  sum  .inons, 
\  '    '  'ause  no  certain  sum  was  set  forth  in  said  writ  as  /\ue  debt 
:„  jmed  by  the  jilaintiff.     This  motion  was  ovcrrul  .ed,  and  the 
(,, icf cndant  then  tiled  an  afHdavit  of  fraud  in  obtain!  |^ng  the  award 
•     sued  on  ;  and  afterward,  at  the  JMay  term,  1S31    ^^,~judgment  was 
rendered  against  the  defendant  for  want  of  a  \.}^  lea,  for  S^T  debt 
and  §13.78  damages  assessed  by  the  clerk,  wi/t*t"li  cot^ts  of  suit. 
Q  ^!Subseqnently,and  at  the  same  term  of  the  Coi''  n-t,the  defendant, 
;-\ipon  affidavit  tiled,  moved  the  Court  to  set    *"aside  the  default. 

Cited  :    Jurisdiction  of  Circuit  Court :     1  Scam.  '^C  ^q^  .  |;^  m.  442  ;  13  lU. 

4ril.     Declaration  should  aver  what:    3  Scam.  ]' ;54  .  4  Gilm.  558  ;  H  ll'* 

.       476.     When  process  issues  to  foreign  county  :    4  ?  Docani.  303.  t  ni    \r 

I  See  especially  Kenney  r.  Greer,  13  111.  432,  -whe,      j.^  ^he  above  case  of  OiaxK 

f.  ilarkness  -wius  overruled.  ,  j.te 
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This  motion  was  continued  till  tlie  October  term,  1 832,  and 
then  overruled  by  the  Court,  the  Hon.  Richard  M.  Young 
presiding.     The  defendant  excepted. 

T.  FoED  and  M.  McConell,  for  the  plaintiff  in  error. 

A.  W.  Cavaelt,  for  the  defendant  in  error. 

SivnxH,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  debi  commenced  on  an  award,  in  the 
Circuit  Court  of  Adams  county.  The  summons  was  directed 
to  ihe  sheriff  of  the  county  of  Morgan,  and  made  returnable 
to  the  Circuit  Court  of  Adams  county,  and  is  in  the  usual 
form,  except  that  the  amount  of  the  debt  claimed  is  not  speci- 
lied. 

Among  several  points  made  is  one  of  importance,  which  goes 
to  the  jurisdiction  of  the  Circuit  Court.  It  is  contended  that  the 
Circuit  Court  of  Adams  could  not  entertain  jurisdiction  of  the 
cause,  because  it  does  not  appear  f  rom,the  record  that  the  cause 
of  action  arose  in  that  county,  or  that  the  debt  was  specifically 
payable  there.  It  is  obvious,-on  general  2:)rinciples,  as  well  as  law, 
that  the  Circuit  Courts  are  limited  in  their  jurisdiction  to 
the  *several  counties  in  which  they  are  erected,  unless  [*o7] 
there  shall  be,  by  some  particular  law,  an  express  power 
extending  that  jurisdiction  in  specified  and  enumerated  cases. 
With  respect  to  the  emanation  of  process,  and  the  power  to  reach 
defendants  who  reside  out  of  the  particular  county  in  which  the 
Court  exists,  and  to  compel  their  appearance,  it  is  necessary  to 
examine  the  act  of  the  legislature  of  30th  December,  1828. 
(R.  L.  145;  Gale's  Stat.  166.)  By  the  provisions  of  that  act, 
which  is  emendatory  of  the  ^^Aet  conceyming  Practice  in 
Courts  of  Law''''  of  1827,  it  is  provided,  that  "  it  shall  not  be 
lawful  for  a  plaintiff  to  sue  a  defendant  out  of  the  county 
where  the  latter  resides,  or  may  be  found,  except  in  cases  where 
the  debt,  contract,  or  cause  of  action  accrued  in  the  county  of 
the  plaintiff,  or  where  the  contract  may  have  specifically  been 
made  payable."  By  this  provision,  it  was  intended  to  change 
and  restrict  a  practice,  which  existed  under  the  act  of  18^7, 
of  compelling  the  appearance  of  a  defendant  in  any  county  in 
the  State,  where  a  creditor  might  elect;  a  most  oppressive  and 
injurious  practice,  which  was  intended  to  be  jorohibited  in  fut- 
ure. It  would,  perhaps,  be  proper,  before  a  writ  emanates, 
that  the  officer  of  the  Court  from  which  it  is  prayed,  where  it 
is  sought  to  compel  the  attendance  of  a  person  from  another 
count}^,  should  require  an  affidavit  of  the  party,  or  his  agent 
or  attorney,  that  the  cause  of  action  accrued  there,  or  that  the 
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contract  was  specificallj  payable  there,  according  to  the  provis- 
ions of  the  act  of  1S2S.  It  is  not  intended,  in  construing  this 
provision,  to  say  that  because  this  was  not  done  in  the  present 
instance  that  there  is  a  wai;it  of  jurisdiction ;  but  still  it  is 
essential,  in  my  judgment,  that  there  should  be  a  special  aver- 
ment in  the  declaration,  of  one  of  the  causes  enumerated  in 
the  act  of  1828,  to  give  jurisdiction.  A  Circuit  Court,  though 
an  inferior  court,  in  the  language  of  the  Constitution,  still 
I  am  willing  to  concede  is  not  so  held  by  the  common  law,  nor 
the  statutes  of  the  State  conferring  its  jurisdiction.  The  cau- 
tion and  jealousy  with  which  the  acts  of  inferior  tribunals  have 
been  viewed,  is  not  applicable  to  them  ;  but  they  are,  on  the 
contrary,  to  be  viewed  with  a  spirit  of  enlarged  and  enlightened 
liberality,  in  favor  of  the  regularity  of  theu*  proceedings.  A 
Circuit  Court,  however,  is  of  limited  jurisdiction,  and  has 
cognizance,  not  of  causes  generally,  but  of  such  only  as  arise 
within  the  county. 

IS^ow,  from  the  face  of  the  writ  in  this  case,  the  fair  pre- 
sumption is,  that  the  court  has  not  jurisdiction  ;  but  that  the 
case  is  without  its  jurisdiction,  the  writ  being  directed  into 
another  county.  This  renders  it  necessary — because  the  pro- 
ceedings of  ,no  court  can  be  deemed  valid,  further  than  its 
jurisdiction  appears,  or  may  be  fairly  presumed — to  set  forth 
upon  the  record  the  facts  which  give  jurisdiction  ex- 
[*5S]  pressly,  or  such  as  by  *legal  intendment  may  render  that 
jurisdiction  certain.  If  we  apply  this  reasoning  to  the 
case  before  us,  we  "shall  look  in  vain  into  ihe  record  for 
an  averment  of  the  existence  of  any  one  of  the  causes  enumer- 
ated in  the  act  of  1828,  upon  which  the  Circuit  Court  could 
exercise  the  jurisdiction  specially  given  in  such  cas^x;.  It 
was  necessary  that  the  causes  which  gave  the  Court  the  right 
to  entertain  jurisdiction  should  have  been  specially  set  forth  ; 
and  as  that  has  not  been  done,  it  seems  to  follow,  as  a  conse- 
quence, that  the  cause  was  without  its  jurisdiction. 

A  course  of  decisions  in  the  Supreme  Court  of  the  United 
States,  in  regard  to  the  alienship  and  residence  and  citizenshii> 
of  suitors  in  the  Circuit  Courts  of  the  ITnited  States,  which  are 
considered  analogous  in  princii)le,  has  been  adopted,  and  by 
which  it  is  declared,  that  "  the  facts  upon  which  the  jurisdic- 
tion arises  must  be  either  exju-essly  set  forth,  or  in  such  a 
manner  as  to  render  them  certain  by  legal  intendment."  In 
the  case  oi  Turner,  administrator,  v.  Bank  of  N^orth  Ainerica, 
4  Dall.  8,  where  a  note  was  drawn  by  tlie  defendants,  in  favor 
of  Biddle  &  Co..  who  were  desci-ibetl  "as  using  trade  or  mer- 
chandise in  partnership  together,  at  Philadeli)hia  or  North 
Carolina,"  it  was  declared,  the  description  of  the  promisees,  con- 
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tained  no  averment  tliat  tliey  were  citizens  of  a  State,  nor  any 
wliich  by  legal  intendment  could  amount  to  such  averment, 
and  that  it  was  error. 

I  am  of  opinion  that  the  Judgment  of  the  Circuit  Court  of 
Adams  be  reversed  for  want  of  jurisdiction. 

Judgment  reversed. 

IfViLSON,  Ch.  J.,  did  not  sit  in  this  cause. 


Samuel  Scott,  appellant,  v.  John  Thomas,  appellee. 

Appeal  from  St.  Clair. 

StATI'TE  op  FiRATTDS — PROMISE  TO  PAY  THE  DEBT    OF    ANOTHER. — There 

is  no  distinction  in  law  between  a  promise  to  pay  the  debt  of  another,  and  a 

?romise  to  do  some  collateral  act  by  which  such  payment  might  be  obtained, 
'he  circuity  of  the  process  does  not  vary  the  principle. 
Where  the  moving  consideration  for  the  jDromise  is  the  liability  of  a  third 
person,  there   the  promise   must  be  in  writing  ;  but  if  there  is  a  new  con- 
sideration moving  from  the  promisee  to  the  promisor,  there  the  superadded 
consideration  makes  it  a  new  agreement,  which  is  not  within  the  statute. 
A  parol  promise  to  pay  the  debt  of  another  is  void. 

This  was  an  action  of  asstcmpsit  commenced  in  the  St.  Clair 
Circuit  Court,  by  the  appellee  against  the  appellant. 

The  cause  was  tried  at  the  April  term,  1831,  before 
the  Hon.  ■^Theophilus  W.  Smith  and   a   jury,  and  a     [*59] 
verdict  rendered  for  the  appellee  for  $114.40.     Judg- 
ment was  rendered  on  this  A^erdict,  and  an  appeal  taken   to 
this  Court. 

J.  Semple,  for  the  appellant,  cited  8  Term  R.  80  ;  1  Bur. 
373  ;  1  Bos.  &  Pul.  158  ;  4  Barn.  &  Aid.  601-2  ;  5  East,  10  ; 
2  Saund.  P.  &  E.  547  ;  1  Starkie,  10  ;  2  Taunt.  38  ;  6  East,  602  ; 
2  Saund.  P.  &  E.  902  ;  4  Johns.  422  ;  Am.  Dig.  168,  §§  15, 16  ; 
5  Cranch,  142 ;  7  Johns.  205 ;  8  Johns.  29  ]  Am.  Dig.  260, 
§§  20,  23. 

As  to  the  mode  of  raising  the  question  presented  in  this 
case,  he  cited  4  Johns.  237  ;  10  Johns.  141 ;  1  Chitty  PL  471, 
475  ;  1  Wilson,  305  ;  3  Johns.  210  ;  4  Mass.  378. 

D.  Blackwell,  for  the  appellee. 

"Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

The  declaration  of   Thomas,  the  ]-)laintifE  below,    contains 

three  counts.     The  first  charges  that  William  Biggs  and  Will- 

Cited:  17  111.  91.  See  1  Starr  &  C.  111.  Stat.  1187,  HI,  notes,  2;  Baptist 
Church  V.  Hyde,  40  111.  150;  Eddy  v.  Roberts,  17  111.  507. 

39 


59  YAKDALIA. 


Scott  V.  Thomas. 


iam  Biggs,  Jr.,  were  indebted  to  liim  by  note,  and  that  in  con- 
sideration that  he  would  forbear  until  the  next  term  of  the 
Court  to  sue  on  the  same,  that  Scott,  the  defendant,  ])romised 
if  the  Biggs  did  not  jmy  it,  that  he  would  ;  and  that  he,  Thomas, 
did  forbear  to  sue,  but  that  neither  the  Biggs  nor  Scott  had 
paid  the  same.  The  second  and  third  counts  charge  that  in 
consideration  of  forbearance  to  sue  the  Biggs  on  said  note, 
the  defendant  promised,  if  the  Biggs  did  not  ]my  it  by  the 
next  Court,  that  he,  defendant,  would  foreclose  a  mortgage 
which  he  held  from  the  Biggs,  upon  a  tract  of  land,  and  that 
the  plaintiff  might  buy  it  in  for  §1.25  per  acre,  if  it  would 
not  sell  for  more ;  and  after  satisfying  his  own  debt,  pay  the 
surplus,  if  any,  over  to  defendant ;  and  that  he  did  forbear  to 
sue  and  that  the  note  was  not  paid,  and  the  defendant  did  not 
foreclose  his  mortgage,  and  permit  the  plaintiff  to  buy  in  the 
land,  and  satisfy  his  debt.  To  all  these  counts  the  defendant 
pleaded:  1st,  non-assumpsit;  2d,  that  the  ])romises,  if  made, 
were  by  parol,  and  therefore  void  by  the  statute  of  frauds  and 
perjuries.  To  the  second  plea  the  defendant  demurred,  and 
the  Court  sustained  the  demurrer.  A  trial  was  had  on  the 
]-)lea  of  non-assumpsit,  and  a  verdict  and  judgment  given  for 
the  plaintitf.  Several  exce])tions  were  taken  to  the  instruc- 
tions given  to  the  jury,  and  to  the  opinion  of  the  Court  in  re- 
fusing to  give  instructions  asked  for.  It  will  be  unnecessary 
to  notice  these  exceptions,  as  the  question  i-aised  by  the  decis- 
ion of  the  Court  ujion  the  demurrer  to  the  declaration  will 
settle  the  case.  In  the  argument  of  this  case  a  distinction  was 
attempted  to  be  drawn  between  a  jiromise  to  pay  the  debt  of 
another  and  a  promise  to  do  some  collateral  act  by  which  sucli 
payment  might  be  obtained.     No  such  distinction,  however, 

is  recognized  by  any  of  the  cases  relied  on,  nor  does 
[*G0]     any  -'such  exist.     If  the  act  promised  to  be  done,  is  in  its 

conse(|uences  to  operate  as  a  discharge  of  the  debt 
of  another,  the  circuity  of  the  jirocess  by  which  that  object  is 
proposed  to  be  elfected  does  not  vary  the  ])rinci])le  of  the  case. 
The  promise  as  charged  in  the  second  and  third  counts  of 
the  declaration  was  in  effect  to  pay  the  debt  of  the  Biggs, 
but  out  of  a  ]iarticular  fund,  and  in  a  jiarticular  way,  in  consider- 
ation of  forbearance.  This  agreement  is  clearly  within  tlie 
sttvtute  of  frauds  and  ]^erjuries.  The  distinction  in  relation  to 
promises  under  that  t)ranch  of  tln^  statute  applicable  to  this 
case,  is,  that  where  the  moving  consideration  for  the  promise  is 
the  linbility  of  the  third  ])erson,  there  the  promise  nmst  be 
in  writing;  but  if  there  is  a  new  consideration  moving  from 
the  ]n'oniisee  to  the  ]iromisor,  as  Avhere  he  gives  up  some  lien 
or  security,  there  the  superadded  consideration  makes  it  a  new 
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agreement,  for  the  performance  of  which  no  third  person  is 
liable,  and,  consequently,  it  is  not  within  the  statute. 

In  the  present  case,  the  only  moving  consideration  for  the 
defendant's  nndortaking  is  the  liability  of  the  Biggs.  No 
advantage  can  accrue  to  the  defendant ;  his  promise  is  a  collat- 
eral one,  and  being  by  parol,  is  void,  under  the  statute.  {J^ish 
V.  Hutchinson,  2  Wilson,  94.) 

The  judgment  of  the  Court  below  is  reversed  with  costs. 


SmitHj  J.  dissented. 


Judgment  reversed. 


David  Maeston,  plaintiff  in  error,  v.  John  E..  Wilcox, 
defendant  in  error. 

Error  to  Hancock. 

Probate  Courts  —  Fraud — Jurisdiction.  —  Courts  of  Probate  have 
power  to  revoke  letters  of  administration  obtained  through  fraud. 

The  right  to  inquire  whether  a  fraud  has  been  practiced,  is  a  necessary  in- 
cident to  the  power  given  by  statute  "to  hear  and  determine  the  right  of 
administration." 

On  the  7th  day  of  June,  1831,  the  Judge  of  Probate  of 
Hancock  county,  granted  letters  of  administration  to  Jolm  R. 
Wilcox,  upon  the  estate  of  Morrill  Marston,  deceased,  he 
claiming  to  be  a  creditor  of  said  estate. 

Subsequently,  and  after  the  expiration  of  six  months  from 
the  decease  of  the  intestate,  David  Marston,  a  brother  of  the 
deceased,  applied  to  the  Judge  of  Probate  of  Hancock  county, 
to  revoke  the  letters  granted  to  Wilcox,  upon  the  ground  that 
Marston  was  no  creditor  of  the  deceased,  and  that  the 
letters  were  obtained  by  *his  fraudulently  representing  [*61] 
himself  to  be  such.  The  Court  of  Probate  revoked 
the  letters,  and  appointed  David  Marston  administrator  of 
the  estate,  as  next  of  kin. 

Wilcox  appealed  to  the  Circuit  Court,  and  at  the  October 
term,  1832,  the  Circuit  Court,  the  Hon.  Richard  M.  Young 
presiding,  reversed  the  decision  of  the  Judge  of  Probate,  up- 
on the  following  grounds,  as  the  bill  of  exceptions  shows: 

"  That  inasmuch  as  the  Court  of  Probate  was  a  court  of 
special  limited  jurisdiction,  created  by  our  statute  only,  it  can 
not  have  or  exercise  any  other  or  greater  power  and  discretion 

Revocation  of  letters  of  administration.  See  1  Starr  &  C.  111.  Stat.  204, 
T[  26  antl  notes. 
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than  is  particularly  specified  and  permitted  by  tlie  acts  of  onr 
General  Assembly,  from  wliich  it  derives  its  existence  ;  and 
that,  consequently,  the  Judge  of  Probate  can  not  revoke  the 
letters  of  administration,  except  for  some  of  the  causes  enu- 
merated in  the  statute  ;  and  that  in  the  present  case,  the  only 
remedy  which  remained  to  the  said  David  Marston,  who  claims 
to  be  the  next  of  kin  of  the  deceased,  after  letters  of  adminis- 
tration were  granted  to  the  said  Wilcox,  was  by  taking  an  ap- 
peal from  the  original  order  of  the  Court  of  Probate,  ap]-oint- 
ing  the  said  Wilcox  administrator  as  aforesaid,  witliin  ninety 
days  after  the  same  was  made ;  and  that  he  can  not  now,  by 
an  original  apjilication  in  this  way,  cause  the  said  letters  to  be 
)  evoked,  notwithstanding  the  said  Wilcox  may  in  fact  have 
obtained  his  letters  of  administration  by  fraud,  and  although 
he  may  not  have  been  a  creditor  of  the  estate  of  the  deceased, 
as  was  at  that  time  supposed." 

A.  Williams,  for  the  plaintiff  in  error. 

PuGH  and  Whitney,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
The  only  question  presented  in  this  case  for  consideration 
is,  whether  a  Judge  of  Probate,  after  he  has  granted  letters 
of  administration,  can  revoke  them  upon  the  ground  that  they 
were  obtained  by  fraud.  The  '■'■  Aet  relative  to  Wills  and 
Testa/ments,  Executors  and  Adininistrators,  and  the  Settle- 
ment of  Estates,'^  passed  January  23,  1829,  is  very  broad  in 
giving  jurisdiction  to  Courts  of  Probate.  By  the  15th  section 
of  that  act.  Courts  of  Probate  "shall  hear  and  determine  the 
right  of  administration  of  estates  of  persons  dying  intestate ; 
and  to  do  ail  other  things  touching  the  granting  of  letters  tes- 
tamentary, and  of  administration,  and  the  settlement  of  estates 
according  to  right  and  justice,  in  such  manner  as  may  be  pre- 
scribed by  law."     (R.  L.  610;  Gale's  Stat.  61)0.) 

On  an  ap])lIcation  in  this  case,  the  Court  of  Probate  decided 
that  Wilcox,  the  administrator,  had  obtained  the  letters  of  ad- 
ministration by  fraudulently  representing  that  he  was  a  credit- 
or of  the  intestate,  when  in  truth  he  was  not — and 
[*62]  proceeded  to  revoke  *the  letters.  Ujion  appeal  to  the 
Circuit  Court,  tliat  Court  decided  that  tlie  Court  of 
Probate  was  a  court  of  s])ecial  limited  jurisdiction  created  by 
statute;  and  that  it  could  not  have  or  exercise  any  other 
or  greater  power  and  discretion  than  is  particularly  specified 
and  iiermitted  by  the  acts  of  the  General  Assembly,  from 
which  it  derives  its  existence;  and  upon  that  ground, reversed 
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the  decision  of  the  Court   of   Probate,  without  investigating 
the  facts  of  the  case. 

The  position  of  the  Circuit  Court  is  undoubtedly  correct, 
that  Courts  of  Probate  are  created  by  statute,  and  to  the  stat- 
ute we  must  look  to  ascertain  the  extent  of  their  jurisdiction. 
But  has  not  the  Circuit  Court  put  too  limited  a  construction 
upon  the  extent  of  the  jurisdiction  conferred  on  Courts  of 
Probate  ?  When  the  legislature  vested  in  Courts  of  Probate 
the  power  to  "hear  and  determine  the  right  of  administration," 
it  necessarily  conferred  all  those  incidents  which  are  necessary 
to  arrive  at  a  correct  determination.  The  granting  of  admin- 
istration is  necessarily  an  ex  jparte  proceeding,  and  consequent- 
ly the  Court  of  Probate  is  liable  to  be  imposed  on  by  appli- 
cants for  administration.  If,  then,  letters  be  obtained  by  a 
fraudulent  representation,  is  it  not  a  necessary  incident  to  the 
right  "  to  hear  and  determine,"  that  the  Court  should  have 
]iower  to  inquire  whether  any  such  fraud  has  been  practiced? 
We  think  the  right  to  inquire  whether  a  fraud  has  been  prac- 
ticed is  a  necessary  incident  to  the  jurisdiction  conferred  by 
the  statute.  In  England,  the  courts  which  have  authority 
to  grant  letters  of  administration,  are  courts  of  inferior  and 
limited  jurisdiction;  yet  it  has  there  been  frequently  decided, 
that,  "  If  administration  be  granted  to  a  wrong  party,  in  such 
case,  the  Ordinary  may  repeal  it,  and  grant  it  to  another,  for 
he  has  not  executed  his  authority ;  and  it  is  a  power  incident 
to  every  court  to  rectify  its  errors."  (Toller's  Executors,  123, 
and  authorities  there  cited.)  It  also  appears  by  a  note  in  Toller, 
that  in  Pennsylvania,  "  The  Register's  Court  has  a  right  to  re- 
voke letters  of  administration  where  they  have  issued  im- 
properly, and  direct  new  letters  to  issue  to  the  proper  person. 
(1:  Serg.  &  Rawle,  201.)  Erom  these  authorities,  and  from 
the  reason  of  the  case,  we  are  of  opinion  that  the  Circuit  Court 
erred  in  reversing  the  decision  of  the  Court  of  Probate,  upon 
the  ground  assumed  by  the  Circuit  Court,  and  consequently 
the  judgment  of  the  Circuit  Court  must  be  reversed  with 
costs,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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[*63]      *JoHN  L.  BoGAEDUS,  plaintiff  in  error,  v.  John 
G.  Teial,  defendant  in  error. 

Error  to  Peoria. 

Pleading — DE:NnrRKEn — Declaration. — -In  a  special  demurrer  the  par- 
ticular exception  intended  to  be  relied  on  should  be  minutely  set  forth." 

Copy  of  note. — A  copy  of  a  note  filed  with  or  attached  to  a  declaration, 
is  no  part  of  the  declaration. 

A  count  on  a  promissory  note,  and  a  count  for  goods,  wares  and  mer- 
chandise sold  and  delivered,  may  be  joined  in  the  same  declaration.'' 

Vakiance — Oyer. — In  order  to  take  advantage,  on  demurrer,  of  a  vari- 
ance between  the  note  set  out  in  the  declaratio/u  and  the  copy  of  the  note 
filed  with  the  same,  oyer  should  be  craved,  and  the  note  set  out  in  hwc  verba, 
in  the  demurrer.  *" 

This  was  an  action  of  assiimpsit  commenced  in  tlie  Peoria 
Circuit  Court,  by  the  plaintitf  in  ei-ror  against  the  defend- 
ant in  error.     The  first  count  in  the  declaration  is  as  follows  : 

"  John  L.  Bogardus,  plaintiff  in  this  suit,  comj-ilains  of 
John  G.  Trial,  defendant  in  this  suit,  in  a  plea  of  the  case ; 
for  that  whereas  the  said  defendant,  bv  his  promissory  note 
in  writing,  his  own  proper  hand  being  thereunto  affixed,  dated 
the  second  day  of  November^  in  the  year  eighteen  hundred 
and  twenty-nine,  for  value  received,  promised  to  ]  ay  the 
said  plaintiff  the  sum  of  fifty  dollars,  when  he,  the  said  de- 
fendant, should  be  thereunto  afterward  requested." 

The  second  is  the  usual  count  for  money  liad  and  received, 
and  for  goods,  wares,  and  merchandise  sold  and  delivered. 
The  copy  of  the  note  attached  to  the  declaration  is  in  the 
following  words : 

"  For  value  received,!  promise  to  pay  to  John  L.  Bogardus, 
or  his  order,  two  hundred  bushels  of  corn,  to  be  delivered 
on  or  ]n-evious  to  the  twenty-fifth  day  of  December  next,  at 
my  field,  at  such  times  as  he  shall  call  for  it,  he  giving  me  one 
day's  notice  for  each  load  of  his  team.  As  witness  my  liand, 
this  2d  day  of  November,  A.  D.  1829.  It  is  understood 
that,  in  default  of  delivering  the  corn  as  above,  I  promise  to 
pay  the  deficit  in  cash,  at  twenty-fi^•e  cents  a  bushel. 

'"  John  G.  Tkial.  [l.  s.] 

"  Attest,  Augustus  Langwoktuy, 
"  Fkancis  Heebenee." 

L.  BiGELow,  for  the  plaintiff  in  error. 
•Cited    91  111.  451.    ''See  Gatton  v.  Dimmitt,  27  111.  400. 
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T.  FoED,  for  tlie  defendaut  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  on  the  case  in  assurnpsit.  The  declara- 
tion contains  tv\'0  counts :  one  on  a  promissory  note, 
payable  as  *described  in  the  declaration,  on  demand ;  the  [*64] 
second  is  the  usual  count,  for  money  had  and  received, 
and  for  goods,  "wares  and  merchandise  sold  and  delivered. 
The  defendant  tiled  a  special  demurrer,  and  simply  assigned  for 
causes  of  demurrer :  1st.  The  lirst  count  is  insufficient  and  in- 
formal; 2d.  There  is  an  improper  joinder  of  actions  ;  3d.  The 
second  count  is  defective.  The  rule  in  relation  to  special 
causes  of  demurrer,  is  too  well  settled  to  allow  this  general  and 
indefinite  mode  of  specifying  the  causes.  Where  the  objection 
goes  tu  form  and  not  substance,  the  imrticular  exception^  in- 
tended to  be  relied  on  should  be  minutely  set  forth.  Here  it 
is  barely  alleged  that  the  iirst  count  is  "  insufficient  and  in- 
formal," but  in  what  that  informality  and  insufficiency  consists 
is  not  shown.  The  second  ground  is  to  the  joinder  of  the 
counts,  and  is  therefore  not  a  special  but  a  general  and  sub- 
stantive cause  of  demurrer.  Is  it,  however,  well  taken  ?  I 
think  not.  Both  the  counts  are  in  assimipsit,  and  are  held  to 
be  joinable  by  the  universal  authority  of  all  courts.  The  de- 
fendant's counsel,  jDrobably,  in  making  this  exception,  adverted 
to  the  copy  of  the  note  appended  to  the  declaration,  which  is 
in  reality  a  covenant  under  seal,  and  the  original  of  which,  it 
is  true,  on  the  trial,  could  not  have  been  given  in  evidence 
under  either  of  the  counts  in  the  declaration ;  but  which 
could  not  be  used  as  causes  of  demurrer,  to  show  a  variance 
between  the  count  and  the  note  declared  on.  The  co])y  ex- 
hibited with  the  declaration  being  considered,  by  repeated  ad- 
judications, no  part  of  the  declaration  to  have  shown  the  va- 
riance, Ofje?'  should  have  been  craved  and  the  note  set  out  i>i 
hcec  verba  in  the  demurrer ;  and  then  the  variance  would  have 
been  manifest.  The  third  cause  of  demurrer  is  not  sustain- 
able ;  for  although  in  point  of  form  the  count  may  be  de- 
fective, still  it  is  substantially  good.  The  defect  in  point  of 
form  is  not  shown,  and  is  therefore  not  available. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs^ 
and  the  cause  remanded,  for  further  proceedings,  to  the  Cir- 
cuit Com't  of  Peoria. 

Judgment  reversed. 

Wilson,  Ch.  J.,  did  not  sit  in  this  cause. 
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Edwaed  McKinley,  plaintiff  in  error,  v.  James  Bea- 
DEN",  administrator  of  David  Gregory,  deceased,  de- 
fendant in  error. 

Error  to  Madison. 

Pleading — Proof. — Under  the  general  issue  in  an  action  by  an  admin- 
istrator, proof  that  the  plaintiff  had  received  letters  of  admiaiistra- 
[*651    tion    upon  the   estate   of  his   intestate,   is  *unnecessary.     The  fact 
■whether  he  was  or  was  not  an  administrator,  is  not  put  in  issue. 

J.  Semple,  for  the  plaintiff  in  error. 

D.  Blackwell,  for  the  defendant  in  error. 

This  cause  was  tried  at  the  June  term,  1830,  of  the  Madi- 
son Circuit  Court,  before  the  Hon.  Theophihis  W.  Smith  and 
a  jury,  and  a  verdict  rendered  for  tlie  defendant  in  error,  the 
])lain'tiff  in  the  Court  below,  for  §28.  Judgment  Avas  ren- 
dered upon  this  verdict,  and  a  writ  of  error  prosecuted  to  this 
Court. 

The  bill  of  exceptions  is  as  follows  : 

"Be  it  remembered  that  at  the  June  term,  1830,  the  above 
cause  came  on  for  trial ;  the  plaintitf  proved  by  a  witness  that 
the  mare  in  question  was  the  ]^roperty  of  David  Gregory,  de- 
ceased, at  the  time  of  his  death,  and  after  his  death  came  into 
the  possession  of  Polly  Gregory,  the  widow  of  said  David 
Gregory,  deceased  ;  he  proved,  also,  by  the  same  witness,  that 
the  same  mare  came  into  the  possession  of  the  defendant,  who 
sold  the  same  to  one  Bennet  l^owlin,  and  ai)i)lied  the  proceeds 
of  the  sale  to  his  own  use  ;  and  also,  by  the  same  witness,  that 
the  said  mare  was  worth  §25.  The  defendant  then  offered  to 
prove  th.at  he  bought  the  said  mare  of  the  wife  of  the  ])laint- 
iff,  which  was  objected  to  by  tiie  plaintiff",  and  the  objection 
sustained  by  the  Court.  The  plaintiff"  then  proved  by  How- 
ard, Findley  and  Cooper,  tliat  the  said  mare  was  worth  §45. 
Findley  did  not  say  that  he  had  ever  seen  the  ])laintiff'  in  ]ios- 
session  of  said  mare,  but  when  he  saw  lier,  she  was  in  jjosscs- 
sion  of  the  defendant.  Cooper  stated  that  when  he  saw  the 
said  mare,  which  was  more  than  two  years  and  six  months  ago, 
she  was  standing  with  plaintiff's  horses  under  some  trees  near 
Braden's  house,  and  he  considered  her  in  Braden's  jiosses^ion  ; 
but  ho  had  never  seen  the  plaintiff  in  actual  possession  of  the 
^ i . 

Citkd:  60m.  32. 
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gaid  mare,  eitlier  riding,  working,  or  otherwise  using  or  exer- 
cising acts  of  ownership  over  her  ;  and  this  was  all  the  testi- 
mony produced  on  either  side.  The  defendant  then  moved 
the  Court  to  instruct  the  jury  that  unless  they  believed  from 
the  testimony,  that  the  plaintiff  had  proven  that  he  was 
administrator  of  David  Gregory, _  they  must  find  for  the  de- 
fendant, which,  instruction  the  Court  refused  to  give,  to  wliicli 
the  defendant  excepts,  etc.  The  Court  then  instructed  the 
jury,  that  if  they  believed  from  the  testimony  that  the  plaint- 
iff' had  at  any  time  been  in  actual  possession  of  the  said  mare, 
and  that  the  defendant  converted  her  to  his  own  use,  either 
by  selling  her,  or  refusing  to  deliver  her  when  demanded, 
they  must  find  for  the  plaintiff,  unless  they  believe  that  the 
defendant  had  shown  title  to  the  said  mare  by  purchase  or 
otherwise,  from  some  person  authorized  to  sell  the 
same,  and  that  it  was  *unnecessary  for  the  plaintiff  to  1*66] 
prove  that  he  was  administrator ;  to  all  which  the 
defendant  excepts,  etc." 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  trover  and  conversion,  for  a  horse. 
The  plaintiff"  sues  in  his  representative  capacity.  The  declara- 
tion is  in  the  usual  form,  except  that  the  possession  of  the 
plaintiff"  is  alleged  to  be  in  his  right  as  administrator.  The 
defendant  demurred  to  the  declaration.  This  demurrer  was 
overruled.  The  defendant  then  pleaded  four  several  pleas. 
The  plaintiff  demurred  to  the  iirst,  third,  and  fourth  23leas. 
On  the  joinder  in  denmrrer  and  after  argument,  the  Court 
adjudged  those  pleas  bad  and  overruled  the  demurrer  to  the 
second  plea  ;  on  which  an  issue  was  made,  trial  had,  and  ver- 
dict rendered  for  defendant.  Afterward  the  Court  set  aside 
the  verdict,  because  the  issue  on  the  second  plea  was  an  im- 
material one ;  and  by  the  consent  of  the  parties,  a  repleader 
was  awarded,  instead  of  entering  a  judgment  7io)i  obstante  ver- 
edicto. The  defendant  then  pleaded  the  general  issue,  and  the 
cause  was  tried,  and  a  verdict  rendered  for  the  plaintiff.  On 
the  second  trial  of  the  cause,  the  defendant  asked  the  Court  to 
instruct  the  jury  that  unless  they  believed,  from  the  testimo- 
ny, that  the  plaintiff  had  proven  that  he  was  administrator  of 
David  Gregory,  they  must  find  for  defendant ;  which  instruc- 
tion was  refused ;  but  the  Court  instructed  the  jury  that  if 
they  believed  from  the  testimony  that  \g  plaintiff  had  at  any 
time  before  suit  brought,  been  in  the  f  '  aal  possession  of  the 
animal,  and  that  the  defendant  conve  ad  it  to  his  own  use, 
either  by  selling  or  refusing  to  delivc.  it  up  when  demanded, 
they  ought  to  lind  for  the  plaintiff,  unless  they  believed  that 
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the  defendant  had  shown  title  to  tlie  animal,  by  purchase  or 
otherwise,  from  some  person  authorized  to  sell,  and  that  it 
was  unnecessary  for  the  plaintiff  to  prove  that  he  was  admin- 
istrator. 

Various  and  numerous  causes  have  been  assigned  for  error, 
arising  out  of  the  demurrers,  pleas,  and  the  judgment  of  the 
Circuit  Court  thereon,  and  in  awarding  a  repleader.  After 
an  attentive  examination  of  the  several  grounds  relied  on  as 
causes  of  error,  we  are  inclined  to  believe  the  judgment  of  the 
Circuit  Court  correct  on  all  the  points  raised  under  the  form 
and  matters  of  pleading.  As  to  the  award  of  the  repleader, 
it  was  a  matter  of  consent,  and  manifestly  for  the  benefit  of 
the  defendant,  as  otherwise,  on  setting  aside  a  \'erdict  on  an 
immaterial  issue,  the  rule  is  to  enter  jndgmcTit  for  the  plaint- 
iff, notwithstanding  the  verdict.  Of  this,  then,  he  can  not 
complain.' 

On  the  exception  to  the  opinion  of  the  Court  on  the  instruc- 
tions given,  we  see  no  cause  to  doubt  its  correctness.  The  only 
supposed  inaccuracy  is,  doubtless,  in  relation  to  that  part 
[*67]  wdiich  *decides  that  the  letters -of  administration  need 
not  be  produced.  Had  the  plaintiff"  declaied,  as  he  might 
have  done,  onliis  possession,  without  averring  it  to  be  inhis  rep- 
resentative character,  if  the  fact  was  that  he  had  actual  jiossession, 
he  would  have  been  entitled  to  recover,  on  the  further  proof 
of  a  conversion,  without  showing  his  right  as  administrator  to 
the  proi)erty.  May  not,  then,  this  allegation  of  his  being 
administrator  be  considered  as  altogether  an  unnecessary  and 
innnaterial  averment,  and  therefore  not  required  to  be  proven  ? 
But  as  the  plaintiff' had  inade  profert  of  his  letters  of  admin- 
istration, and  the  defendant  had  not  replied  that  he  was  not 
administrator,  that  fact  was  not  in  issue,  and  consequently 
need  not  be  ]iroven ;  but  it  nmst,  by  not  denying  it,  and 
pleading  the  general  issue,  have  been  admitted  by  the  defend- 
ant. The  character  in  which  the  plaintiit"  sued  Avas  not  ques- 
tioned, and  therefore  it  was  unnecessary  to  be  proven. 

We  are  satisfied  the  cause  has  been  decided  correctly,  and 
the  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

LocKwooD,  J.,  dissented. 
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The  County  or  Madison,  plaintiff  in  error,  v.  Joseph 
Bartlett,  defendant  in  error. 

The  People  of  the  State  of  Illinois,  plaintiffs  in 
error,  v.  Joseph  Bartlett,  defendant  in  error. 

Error  to  Madison. 

Interest — Definition. — Interest  is  the  legal  damages  or  penalty  for  the 
unjust  detention  of  money. 

A  coimty  is  not  bound  to  pay  interest  on  county  orders. 

A  county  order  for  "  $16.50,  or  its  equivalent  in  State  paper,"  is  an  order 
for  ^16.50,  or  so  many  State  paper  dollars  as  will  amount  to  that  sum,  at 
their  current  value. 

These  causes  were  tried  upon  an  agreed  case  made  hy  the 
parties,  before  the  Hon.  Theophilus  W.  Smith,  in  the  Madison 
Circuit  Court,  at  the  October  term,  1831,  and  judgments  were 
rendered  in  favor  of  Bartlett. 

A.  CowLEs,  Edwards,  and  Peickett,  for  the  plaintiffs  in  er- 
ror, cited  Acts  of  1823,  210,  §§  19  and  20;  Acts  of  1827,  335, 
§§  30 and  38  (R  L.  520,  522,  §§  30  and  38;  Gale's  Stat.  567,  568)- 
Idem,  §§18  and  19;  Acts  of  1831,  126  (R.  L.  528,  §  5  ;  Gale's 
Stat.  573);  Acts  of  1819,  299  ;  2  Am.  Dig.  332  ;  Chitty 
on  Cont.  195  ;  2  Comyn  *on  Cont.  206,  note ;  3  Cond.  [^>681 
Repts.  15  ;  1  Cond.  Piepts.  376;  2  do.  189,  195;  Acts 
of  1827,  105,  §  13  (R.  L.  168,  §  13;  Gale's  Stat.  197). 

•J.  Se2hple,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  tlie  opinion  of  the  Coui't : 
These  causes  come  into  this  Court  upon  agreed  cases  from 
the  Madison  Circuit  Court.  Two  questions  are  presented  for 
our  consideration  :  First,  is  the  County  of  Madison  bound  to 
pay  interest  on  county  orders,  from  their  date  until  paid, 
drawn  in  the  following  manner,  to  wit :  "  September  term  of 
the  Commissioners'  Court,  1822.  Ordered  that  David  Sweet 
be  allowed  S8  for  eight  days'  attendance,  as  constable,  upon 
the  Circuit  Court  of  Madison  county,  at  May  term,  1820,  as 
per  order  of  the   Circuit   Court.     Attest,   Joseph   Conway, 


Cited  :  Statute  of  limitations  as  a  bar  to  the  State :  1  Scam.  107.  Inter- 
est, against  whom  recoverable :  31111.  53"2;  a  creature  of  the  statute:  86' 
III.  886:  whether  counties  are  lialsle  to  pay:  11  111.  175;  Avhether recoverable 
at  common  law:    13  111.  546;  99  111.  354. 
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Clerk."  Second,  is  said  county  bound  to  pay  interest  from 
date  until  paid,  and  advance  on  county  orders  drawn  in  the  fol- 
lowing manner,  to  wit :  "  December  term  of  the  Connnission- 
ers'  Court  for  Madison  county,  1825.  Ordered  tliat  William 
Moore  be  allowed  the  sum  of  one  dollar,  or  its  equivalent  in 
State  paper,  for  services  as  a  judge  of  a  special  election  last 
month,  as  per  voucher  filed.  Attest,  Hail  Mason,  Clerk."  Or, 
in  other  words,  when  State  paper  was  worth,  when  the  order 
issued,  only  one  third  of  a  dollar,  is  the  county  bound,  in  dis- 
charge of  such  order,  to  pay  three  dollars  in  money  and  in- 
terest on  three  dollars,  from  the  date  of  the  order  until  paid? 

It  appears  from  the  agreed  cases  that  there  was  no  money 
in  the  county  treasury  from  the  year  1820  until  the  year 
1830,  during  which  time  all  the  orders  in  controversy  were 
issued.  It  further  appears  from  the  cases,  that  Bait:ett  was 
treasurer  of  the  county  of  Madison,  and  that  as  treasurer  he 
settled  with  the  sheriff  without  the  consent  of  the  Commis- 
sioners' Court,  and  allowed  him  interest  on  sj^ecie  orders,  and 
interest  and  advance  on  equivalent  orders,  so  that  if  he  was 
justified  in  making  the  allowances  of  interest  and  advance,  the 
county  w^ould  fall  in  debt  to  the  county  treasurer  in  the  sum 
of  SST0.86,  for  which  sum  he  would  be  entitled  to  judgment. 
But  if  the  Court  should  be  of  opinion  that  the  county  was 
not  bound  to  pay  interest  on  si  ecie  orders,  and  advance  and 
interest  on  equivalent  orders,  then,  by  the  cases,  the  Court  is 
to  render  judgment  against  Bartlett  for  8T90.  "  It  is  further 
agreed  by  the  cases,  that  the  taxes  for  1828  were  due  1st  De- 
cember, 1828,  the  taxes  for  1829  were  due  1st  March,  1830. 
It  is  also  agreed  that  the  said  treasurer  j-.aid  in  when  due,  1st 
December,  1828,  §871.06,  which  he  had  received  from  the 
sherifi:  on  the  tabular  form  for  1828,  on  which  no  interest  or 
advance  was  claimed.  That  he  also  paid  in,  in  like 
[*69]  *manner,  on  the  tabular  form  of  1829,  §726.80,  on 
which  no  interest  or  advance  was  claimed."  Other 
sti|nilations  and  facts  are  contained  in  the  agreed  cases,  which 
it  is  not  material  to  notice. 

Is  a  county  bound  to  pay  interest  on  county  orders,  from 
the  day  of  their  issuing  until  ]^aid  ?  In  order  to  a  full  under- 
standing of  this  question,  it  will  be  proper  to  inquij-e  into  the 
nature  of  the  indebtedness  of  the  counties,  which  require  the 
issuing  of  the  orders  in  question. 

By  law,  the  comities  are  compelled  to  allow  county  officers 
comjiensation  for  tlieir  services,  which  are  generally  fixed  and 
ascertained;  but  the  greatest  jiortion  of  their  indebtedness 
arises  from  contracts  to  Iniild  and  repair  court  houses,  jails  and 
bridges,  and  for  supporting  paupers.     For  these  and  similar 
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county  expenses,  it  is  evident  that  the  eonnty  has  no  fixed  or 
settled  rule  t:>  regulate  the  amount  it  will  have  to  jjay.  In 
these  cases  the  sum  agreed  to  be  paid  will  necessarily  depend, 
in  a  great  measure,  upon  the  time  that  will  ]3robably  intervene 
between  the  j)eriod  of  rendering  the  labor  or  services,  or  fur- 
nishing materials,  and  the  payment  of  the  money.  If  pay- 
ment is  likely  to  be  delayed  for  a  long  and  uncertain  time, 
the  county  will  be  under  the  necessity  of  agreeing  to  pay  a 
much  higher  price  for  labor,  services  and  materials,  than  it 
would  if  it  were  certain  that  the  money  would  be  in  the  treas- 
ury when  the  time  of  payment  should  arrive.  Consequently 
the  price  of  labor  or  property' will  always  be  in  proportion  to. 
the  risk  and  delay  of  payment.  It  is  also  proper  here  to  in- 
quire what  is  meant  by  the  word  "  interest."  At  common 
law,  interest  is  the  consideration  or  price  that  is  agreed  between 
parties,  to  be  paid  for  the  use  of  money  for  a  stipulated  time. 
At  common  law,  if  no  agreement  for  interest  be  made,  it  can 
not  be  recovered,  although  the  payment  of  the  debt  should  be 
unreasonably  delayed.  The  following  case  settles  this  princi- 
ple, to  wit:  The  case  of  Challie  v.  the  Duke  of  York', 
E.  B.  Sittings  after  Easter  Term,  46,  Geo.  3d,  at  Weston, 
MSS.,  which  was  an  action  of  assumpsit  for  wine  sold  and  de- 
livered, and  for  money  due  on  an  account  stated.  On  the  trial, 
it  was  proved  that  the  wine  was  delivered  in  the  year  1799; 
and  in  the  year  1800  the  account  was  stated  and  settled  by  an 
agent  of  the  duke,  and  the  sum  of  £300  was  admitted  to  be 
due  to  the  plaintiff.  Upon  this  evidence  the  counsel  for  the 
plaintiff  claimed  interest  upon  this  sum  from  the  time  of  the 
settlement  of  the  account  to  the  day  on  which  the  plaintiff 
would  be  entitled  to  final  judgment ;  and  in  support  of  this 
claim  a  case  in  3d  Wilson's  R.  205,  was  cited.  But  Lord 
Elienborough,  Ch.  J.,  before  whom  the  case  was  tried,  said, 
"Interest  is  never  allowed  for  goods  sold,  or  on  an 
account  stated,  except  there  be  an  express  *agreement,  [*70] 
or  the  money  is  to  be  paid  on  a  particular  day  ;  and  I 
believe  the  case  cited  has  never  been  acted  upon."  (  2  Comyn 
on  Cont.  206,  note.) 

This  case,  decided  by  Lord  Elienborough,  is  precisely  analo- 
gous to  county  orders.  These  orders  are  a  mere  liquidation 
of  the  sum  due,  on  a  settlement  of  accounts  against  the  county, 
but  without  fixing  any  time  for  payment.  They  are,  there- 
fore, only  to  be  considered  as  an  authority  for  the  holder  to 
receive  the  money  whenever  it  is  in  the  county  treasury. 
To  remedy  this  defect  of  the  common  law,  interest  is  given  by 
statute  in  certain  specified  cases,  from  the  time  that  the  debt 
becomes  due,  until  payment  is  actually  made.     Hence  statute 
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interest  may  properly  be  defined  to  be  the  legal  damages  or 
penalty  for  tbe  unjust  detention  of  money. 

From  from  tbis  view  tbe  subject,  it  will  appear  tbat  in  tbe 
greater  part  of  tbe  cases  wbere  counties  contract  debts  and 
issue  tbe  tbeir  ordeisfor  payment  or  comijcnsation,  tbe  probabil- 
ity of  delay  or  uncertaninty  in  tbe  time  of  payment  bas  been 
estimated  in  tbe  encbanced  price  agreed  on  for  tbe  services, 
work  or  materials  contracted  for.  In  all  sucb  cases,  tben,  it 
Avould  be  manif esstly  improper  to  allow  interest ;  for  interest 
by  statute  is  allowed  as  damages  for  tbe  unjust  detention  of 
money ;  and  bere  tbese  damages  liave  been  considered  by  tbe 
parties  in  tbe  extra  price  agreed  on.  But  as  it  is  not  in  tbe 
power  of  tbis  Court  to  discriminate  between  tbe  cases  wbere 
tbe  order  was  drawn  for  services  to  wbicli  tbe  law  affixed  a 
stipulated  price,. and  wbere  tbe  county  contracted  witb  individ- 
uals upon  sucb  terms  as  could  be  agreed  upon,  it  becomes  tbe 
duty  of  tbe  Court  to  decide  tbis  question  upon  legal  principles. 
It  is,  bowever,  to  be  regretted,  tbat  tbe  Court,  in  tbeir  re- 
searcbes,  bave  been  able  to  find  but  one  adjudged  case  tbat 
is  in  point.  It  is  true  tbat  some  cases  were  referred  to  in 
tbe  argument  as  autborities,  to  sbow  tbat  in  some  of  tbe 
States  interest  bad  been  allowed  against  tbe  State.  One  of 
tbese  cases  was  for  money  lent  tbe  State,  on  an  express  con- 
tract to  pay  interest ;  anotber  was  to  recover  from  tbe  State, 
on  a  breacii  of  warranty  contained  in  a  deed,  and  was  decided 
upon  principles  ap])licable  to  tbat  description  of  cases.  In  tbe 
tbird  case,  tbe  facts  are  too  loosely  stated  to  furnisb  us  Avitb 
tbe  reasons  of  the  Court  for  allowing  interest ;  consequently, 
tbese  autborities  can  bave  no  a])plication  bere.  Tbis  deartli 
of  analogous  adjudged  cases  renders  it  tbe  duty  of  tbe  Court 
to  apply  sucb  general  principles  to  tbe  case  as  tbey  sball  deem 
apposite. 

It  is  a  principle  of  tbe  common  law,  tbat  tbe  government, 
and  by  jiarity  of  reasoning,  a  county,  can  not  be  guilty  of 
ladies.  It  is  also  well  settled  tbat  a  State  is  not  barred  hy  a 
statute  of  limitations,  unless  expressly  named.     Interest  is  not 

given  by  tbe  common  law,  for  a  failure  to  jiay  money 
[*71]     wlien  it  is  due,  *unless  tbe  ]iarties  bave  so  agreed,  and 

is  only  allowed  by  statute  Avben  tbe  party  neglects  to 
pay  at  tbe  time  stiinilated,  and  is  tben  given,  in  tbe  nature  of 
a  ]ienalty  f or  tbe  violation  of  a  contract.  (3  Atkins,  ()36.)  A])]ily 
these  principles  to  tbe  question  imder  consideration.  Tbe  law 
does  not  im]nite  ladies,  or  even  improper  conduct,  to  a  State 
or  county,  and  beiice  it  will  not  presume  tbat  tbe  county  bas 
not  done  every tbing  Avitbin  its  power  to  enable  itself  to  comply 
M'itb   its  contracts   and  duties.      Kor  will   tbe   law   iniiict  ••*. 
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penalty,  or  give  damages,  against  a  county  for  not  paying  its 
debts  wlien  it  is  manifestly  out  of  its  power  to  do  so.  Coun- 
ties are  limited  corporations,  and  can  only  levy  a  tax  to  a  lim- 
ited amount.  When  tlie  law  gives  a  penalty  or  damages  against 
a  corporation,  or  even  against  an  individual,  for  the  non-per- 
formance of  a  given  action  or  duty,  it  is  done  to  stimulate  and 
quicken  the  performance  of  a  reasonable  and  possible  thing. 
The  law  never  gives  a  penalty,  or  even  damages,  for  the  non- 
performance of  impossibilities.  Again,  the  statute  of  this  State, 
which  allow^s  interest  to  creditors  "  for  all  moneys  after  they 
become  due,"  does  not  by  name  include  the  State  or  counties. 
From  this  omission,  is  it  not  fairly  inferable,  that  had  the 
legislature  intended  to  compel  the  State  or  counties  to  pay  in- 
terest where  they  have  not  contracted  to  do  so,  that  they  would 
have  been  specially  named  ?  This  inference  is  strongly  sup- 
ported by  the  fact  that  the  legislature,  in  1819,  passed  a  statute 
requiring  interest  to  be  paid  on  auditor's  warrants.  If  au- 
ditor's warrants  bore  interest  by  the  general  statute  regulating 
interest,  this  special  act  would  have  been  umiecessary.  The 
general  practice  of  the  community  is  also  some  evidence  of 
what  the  law  is  on  a  given  subject.  Has'  interest,  then,  been 
generally  allow^ed  on  county  orders?  We  understand  not. 
And  it  appears  from  the  agreed  cases,  that  on  the  orders  re- 
ceived by  the  sheriff,  of  the  people  in  payment  of  taxes,  (wdiich 
by  law  he  was  compelled  to  put  down  in  a  tabular  form,  and  to 
-pa,j  the  identical  orders  so  received  into  the  county  treasury,) 
the  sheriff  did  not  allow  interest  to  the  persons  of  whom  he 
received  them,  nor  did  he  claim  it  of  the  treasurer.  Is  not 
here  strong  evidence,  not  only  of  the  understanding  of  the 
people  that  these  orders  did  not  bear  interest,  but  an  implied 
admission  by  the  treasurer  and  sheriff'  that  the  law  did  not 
allow  it.  If  the  law  had  allowed  interest  on  these  orders  it  was 
the  duty  of  the  sheriff  to  have  allowed  it  to  the  taxpayers. 
The  only  adjudged  case,  analogous  to  the  present  one,  that  is 
recollected  by  the  Court,  is  the  case  of  Beairdx.  The  Treasurer 
of  this  State^  decided  at  the  June  term  of  this  Court,  1825.  In 
that  case  Beaird  applied  to  the  Court  for  a  mandamus  to  the 
treasurer,  requiring  him  to  pay  interest  on  auditor's 
warrants,  which  motion  was  refused  upon  *  the  prin-  [*72] 
ciples  above  laid  down,  that  the  State  was  not  bound 
to  ]iay  interest,  unless  in  cases  where  she  had  contracted  to 
do  so.  From  the  best  consideration  that  we  have  been  able  to 
give  this  subject,  we  can  come  to  no  other  conclusion  than 
that  a  county  is  not  bound  to  pay  interest  on  county  orders,  in 
the  absence  of  an  express  contract  to  pay  it.  The  Court,  in 
commg  to  this  conclusion,  do  not  intend  to  controvert  the  posi- 
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tion,  as  a  general  rule,  that  a  party  is  bound,  in  conscience,  to 
pay  interest  whenever  lie  withholds  payment  of  a  liquidated 
sum  of  money  after  it  becomes  due  ;  but  insist  that  the  rule, 
for  the  reasons  before  given,  does  not  apply  to  the  State  or 
either  of  its  counties.  It  might  also  with  propriety  be  insisted, 
that  the  financial  means  of  the  respective  coimties  to  discharge 
their  contracts  were  or  could  have  been  known  by  those  per- 
sons, who,  either  as  officers  or  individuals,  became  creditors  to 
the  county.  They  may  therefore  be  presumed  to  have  con- 
sented to  receive  the  payment  of  their  claims,  whenever  the 
revenues  of  the  county  would  enable  it  to  pay  its  debts.  If 
this  is  a  reasonable  presumption,  and  it  seems  to  be,  then  the 
time  of  payment  of  these  county  orders  did  not  arrive  until 
there  was  money  in  the  treasury  to  pay  them ;  and  provision  is 
made  by  statute  to  pay  orders  according  to  their  seniority. 

The  second  question  presented  for  our  consideration  is 
whether  Bartlett  was  justifiable  in  allowing  to  the  sheriff  the 
advance  he  did,  on  the  equivalent  orders.  In  order  fully  to 
understand  the  effect  of  the  settlement  made  by  tliese  officers, 
I  will  take  the  first  order  mentioned  in  exhibit  A,  and  made 
jjart  of  the  agreed  case.  The  order  was  issued  at  the  June 
term,  1825,  for  ^16.50,  equivalent  to  §49.50;  interest  on  the 
equivalent,  $14.10,  making  §63.60.  Here,  then,  is  a  county 
order,  issiied  in  June,  1825,  for  $16.50,  converted  by  this 
magical  word  "  equivalent,"  within  five  years,  to  the  sum  of 
;-jH3.60.  Can  it  for  a  moment  be  supposed  that  the  connnis- 
sioners  for  the  county  of  Madison  contemplated  binding  their 
county  to  pay  such  an  enormous  advance  on  so  small  an 
amount?  The  very  statement  of  the  case  is  sufficient  to  show 
the  absurdity  of  such  a  supposition;  and  even  if  they  had 
made  such  a  contract,  it  would  have  been  so  imjirovident  an 
act  on  the  x^ai't  of  the  county  that  a  court  of  equity  would 
have  set  it  aside.  But  the  County  Court  made  no  such  con- 
ti-ict  as  to  justify  the  allowance  made  by  the  treasurer  to  the 
sheriff".  The  order  simply  means,  that  when  it  is  presented 
for  payment,  if  the  treasurer  is  under  the  necessity  of  paying 
it  in  State  paper,  then  he  shall  ]iay  the  State  jiaper  to  the 
liolder.  of  the  order,  at  the  market  price  of  State  ]")aper.  It 
was  optional  Avith  the  county  cither  to  y^y  the  $16.50  in 
s])ecie,  or  if  the  amount  was  paid  in  a  depreciated  currency, 
then  that  currency  was  to  be  paid  at  such  a  rate  as  to 
I ""73]  make  it  e(piivalent  to  specie.  If  A  *execute  his  note 
for  one  hundred  State  paper  dollars,  and  he  is  sued  on 
it,  all  tliatca  n  be  i-ocovered  is  the  value  of  one  hundred  State 
"imper  dollars  when  the  note  becomes  due,  and  interest  on  that 
value  till  judgment.     Such  have  been  the  uniform  decisions 
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of  the  Circuit  Courts  upon  tliis  subject,  and  the  correctness  of 
the  decisions  have  never  been  questioned.  That  the  real  amount 
mentioned  in  these  orders  could  only  be  recovered  seems  so 
clear,  that  it  would  be  a  waste  of  time  to  consider  the  ques- 
tion any  further. 

The  Court,  therefore,  are  of  opinion  that  in  the  case  of  The 
People  for  the  use  of  Madison  County,  they  are  entitled  to 
have  the  judgment  below  reversed,  and  recover  against  Bart- 
lett  the  sum  of  seven  hundred  and  ninety  dollars,  with  costs, 
and  that  the  judgment  in  the  case  of  Madison  County  v.  Bai't- 
lett,  be  also  reversed  with  costs,  and  that  the  causes  be  remanded 
to  the  Madison  Circuit  Court  for  judgment,  according  to  the 
stipulations  of  the  agreed  cas6s. 

Jud^gment  reversed. 

Smith,  J.,  dissented. 


John  Ross  and  Job  Ross,  plaintiffs  in  error,  v.  George 
Reddick,  defendant  in  error. 

Error  to  Peoria. 

Evidence — Judicial  notice  of  statutes. — Statutes  defining  the 
boundaries  of  counties  are  public  acts,  and  courts  are  bound  judicially  to 
take  notice  of  them. 

Trespass — Proof. — In  an  action  of  trespass  quare  clausum  /regit, 
proof  that  the  trespass  was  committed  upon  the  premises  described  in  the 
declaration,  by  the  number  of  the  section,  township  and  range  (the  said 
premises  being  in  the  proper  county),  is  sufficient  without  evidence  that 
the  premises  are  situated  in  the  county  where  the  action  is  brought. 

Official  certificate  as  evidence. — The  official  certificate  of  the  reg- 
ister of  a  land  office,  to  any  fact  on  record  in  his  office,  is  competent  evidence 
of  such  fact. 

Pleading — Waiver. — If  one  of  several  pleas  be  not  answered,  and  the 
parties  go  to  trial  without  any  objection  on  the  part  of  the  defendant,  the  ir- 
regularity is  waived. 

This  cause  was  tried  before  the  Hon.  Richard  M.  Young 
and  a  jury,  at  the  September  term,  1832,  of  the  Peoria  Circuit 
Court. 

On  the  trial  in  the  Court  below,  the  following  cer|;ificate  was 
admitted  as  evidence  on  the  ]mrt  of  the  plaintiff,  though  ob- 
jected to  by  the  defendants,  and  its  admission  is  one  of  the  er- 
rors assigned : 

Cited:  Effect  of  trial  with  plea  unanswered;  21  111.  193;  70  111.  43.  De- 
fect of  issues  cured:  21  111.  560;  71  111.  281.  Irregularity  waived;  22 
m,  217;  111.  166. 
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'"  Land  Office,  Quinct,  Illinois,  Aug.  2,  1832, 

"I  do  certify  that  George  Reddick,  of  Peoria  county,  Illinois, 

did  on  this  day,  in  this  office,  ]irove  a  right  of  ]n-e-eniption  to 

the   east  half  of  the  S.  W.  Qr.  Sec.  27,  T.  10,  X.,  R.  8, 

[*7-i]     E.  4,  *principal  meridian,  nnder  the    provisions  of  the 

act  of  Congress  of  the  5th  of  April,  1832. 

"  Saml.  Alexander,  Register?'' 
Judgment  was  rendered  for  the  plaintiff  in  the  Court  below, 
for  $8.81|-,  and  costs. 

M.  McCoNNELL,  for  the  plaintiffs  in  error,  cited  Stat.  1827, 
199  (E.  L.  280 ;  Gale's  Stat.  287) ;  Stat.  1825,  85  ;  Laws  of 
U.  S.  1373,  §  3. 

L.  BiGELow,  for  the  defendant  in  error,  cited  Acts  1825,  85  ; 
1  Blac.  Com.  85,  86  ;  1  Stark.  Ev.  162-3  ;  1  Chit.  Plead.  159, 
163,  197,  201,  360,  438,  440  ;  Bac.  Abr.  Evidence,  E,  Statute 
L.  ;  Commomvealth  v.  Ink.  Springfield^  7  Mass.  9  ;  PorU- 
iiiouth  Livery  Co.  v.  Watsoii  et  al.,  10  Mass.  91  ;  Acts 
1827,  199  ;  Cutts  et  al.  v.  Spring  et  al.,  15  Mass.  135  ;  3 
Stark.  Ev.  1436,  et  seq.  /  Brazzle  et  al.  v.  Usher,  Breese,  14  ; 
Clap  V.  Draper,  4  Mass.  266  ;  JRehohoth  v.  Hunt,  1  Pick.  224. 

Browne,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  quai'e  chuisum  /regit,  brought 
by  the  defendant  in  error  against  the  ]ilaintiffs  in  error,  before 
the  Circuit  Court  of  Peoria  county.  The  land  that  the  trespass 
was  connnitted  on  is  described  in  the  declaration  by  the  num- 
ber of  the  section,  township  and  range.  On  the  trial  in  the 
Court  below,  the  plaintiff  proved  that  the  tres;^assescomi)lained 
of  were  committed  on  the  tract  of  land  dcic.ibed  in  the  dec'a- 
ration,  but  introduced  no  evidence  to  show  that  the  land  was 
situated  in  the  county  of  Peoria.  The  county  of  Peoria  Avas 
formed  by  an  act  of  the  legislature,  passed  January  13,  1825. 
(Acts  of  1825,  85,  86.) 

In  that  act  the  limits  of  Peoria  county  are  formed  and  de- 
scribed by  reference  to  the  lines  of  the  jniblic  surAcys.  The 
statute  defining  theboundaryof  the  county  isa  jmblic  one,  and 
the  Courts  are  bound  judicially  to  notice  it. 

The  official  certiiicate  of  the  register  of  a  land  office,  to  any 
fact  on  record  in  his  office,  is  competent  evidence  of  such  fact, 
and  is  made  so  by  the  act  of  1827.  (Acts  of  1827,  199  ;  R  L. 
280  ;  Gale's  Stat.  287.) 

Tlie  certificate  of  the  register  of  the  land  office  went  to 
show  the  right  of  pre-emption  in  the  plaintiff  to  the  land  in 
question.     It  ajipears  that  issue  was  joined  upon  two  of  the 
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pleas  filed  by  the  defendants,  but  the  other  plea  was  not  joined. 
If  several  pleas  be  pleaded,  one  of  which  is  not  answered, 
— and  particularly  where  the  matter  niay  be  given  in  evidence 
under  the  general  issue — and  the  parties  go  to  trial  without 
any  objection  on  the  part  of  the  defendant,  that  such  plea  re- 
mains unanswered,  it  will  be  considered  as  waived,  or  the  irreg- 
ularity will  be  cured  by  the  verdict  of  the  jury.  The 
Court  is  therefore  of  opinion  *that  the  judgment  of  [*T5] 
the  Circuit  Court  of  Peoria  county  be  affirmed  with 
costs. 

Judgment  affirmed. 


Hugh  Christy,  and  Morning,  his  wife,  appellants,  v. 
William  H.  McBride,  administrator  of  Samuel 
"Wilson,  deceased,  appellee. 

Appeal  from  Randolph.  " 

Liability  op  Administrator  for  Loss. — If  an  administrator  act  hon- 
estly and  prudently,  though  there  be  a  loss  to,  or  a  total  diminution  of.  the 
intestate's  estate,  he  will  not  be  liable. 

Wliere  M.,  an  administrator  in  Illinois,  employed  an  agent  in  Virginia 
to  collect  a  demand  due  to  his  intestate's  estate  from  a  resident  in  Virginia, 
and  the  agent  collected  the  money  and  appropriated  the  same  to  his  own 
use,  but  never  accounted  for  it  to  M. :  Held,  that  as  M.  had  been  guilty  of 
no  misconduct  and  had  acted  in.  good  faith,  he  was  not  liable  for  the  loss  of 
the  money. 

Qiiere.  Is  an  administrator  in  this  State  bound  to  collect  demands  due 
his  intestate's  estate  from  residents  of  other  States. 

This  cause  was  originally  instituted  in  the  Court  of  Probate 
of  Randolph  county,  by  Christy  and  wife,  in  her  right  as  one 
of  the  heirs  at  law  and  distributee  of  Samuel  Wilson,  deceased, 
against  McBride,  administrator  of  the  estate  of  said.Wilson,  to 
recover  of  him  her  distributive  share  of  said  estate,  after  all 
legal  demands  should  be  satisfied.  On  the  trial  before  the 
Court  of  Probate,  the  administrator  exhibited  his  account  cur- 
rent, showing  a  balance  in  his  hands  of  Sl90.63f  belonging  to 
the  heirs.  The  plaintiffs  then  proved  that  in  addition  to  said 
balance  of  $190.63f  j  McBride,  as  administrator,  had  obtained 
three  notes  made  to  said  Wilson,  the  intestate,  in  his  lifetime, 
by  one  John  Kingley,  of  Washington  county,  Virginia,  and 
amounting   with  interest  to  more  than  $800;  and   that   said 

Cited :  10  Bradw.  133.  See  People  r.  Peck,  3 Scam.  119;  Judy  v.  O'Kelly, 
11  111.  211;  U.  S.  V.  Coxe,  18  How.  100. 
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McBride,  tlirough  liis  agent,  one  Charles  Tate,  had  collected 
said  notes;  and  that  said  Tate  had  appropriated  the  money  to 
his  own  nse;  and  that  he,  Tate,  was  insolvent  and  nnable  to 
pay  the  anionnt  to  McBride.  That  McBride  acted  honestly 
and  in  good  faith  in  sending  said  notes  to  said  Tate;  and  be- 
fore he  sent  them  he  consulted  with  William  C.  Greennp, 
clerk  of  the  Comity  Commissioners'  Court  of  Eandolph 
county,  and  was  by  him  advised  to  send  the  notes  to  Tate  for 
collection,  but  that  he  had  no  personal  knowledge  of  said  Tate. 
That  Tate,  when  the  notes  were  sent  to  him,  or  about  the  time, 
was  reputed  to  be  in  solvent  circumstances,  and  had  been,  or 
was  then,  sheriff  of  Washington  county.  The  Court  of  Pro- 
bate, on  this  state  of  facts,  decided  that  McBride  was 
[*76]  not  liable  for  any  part  of  this  money  so  *collected  by 
Tate,  to  the  heirs  and  distributees  of  said  Wilson,  de- 
ceased. To  which  opinion  a  bill  of  exceptions  was  tendered 
by  said  Christy  and  wife,  and  signed,  and  an  appeal  taken  to 
the  Circuit  Court  of  Randolph  county,  where  said  judgment 
of  the  Court  of  Probate  was  affirmed,  and  a  bill  of  exce])tions 
tendered  and  signed,  and  the  case  brought  to  this  Court  by 
appeal.  The  cause  was  heard  in  the  Circuit  Court  before  the 
Plon.  Theophilus  W.  Smith,  at  the  September  term,  1831. 

S.  Bkeese  and  D.  Blackwell,  for  the  appellants,  contended: 

1.  Every  person  acting  in  a  liduciary  character  is  responsi- 
ble to  his  cestui  que  trust  for  that  M'hich  may  be  committed  to 
his  care  by  law,  and  nothing  but  inevitable  accident  will  excuse 
him.     5  Vesey,  Jr.,  794,  800;  4  Dane's  Abr.  270,  '^71. 

2.  An  administrator  is  responsible  if  his  agent  embezzle 
the  assets  of  the  estate.  1  Dane's  Abr.  590,  Art.  16;  6  Mod. 
93;  Toller's  Exrs.  426. 

3.  Upon  general  principles,  the  principal  is  responsible  for 
the  acts  of  his  agent.     Livei-more  on  Agency,  ^;(7*s'/w. 

4.  The  a]ipropriation  of  money  collected  by  the  agent  of 
the  administrator  is  a  collection  and  ajipropriation  by  the  ad- 
ministrator himself,  upon  the  maxim  qui  facH  ^ler  alium, 
facit  per  se. 

5.  The  administrator  would  be  liable,  without  doubt,  if  he 
had  gotten  this  money  into  his  own  possession,  and  the  case  is 
not  altered  by  its  being  in  the  possession  of  a  person  of  his 
own  selection  who  proves  dishonest.     Coxe's  Dig.  48,  §  27. 

6.  The  case  shows  that  McBride  did  not  use  due  caution  in 
the  selection  of  his  agent,  nor  did  he  select  one  whose  business 
it  is  to  collect  notes,  and  he  is  therefore  liable  for  such  want 
of  caution.     Coxe's  Dig.  318,  §  27. 

7.  The  loss  of  the  money  having  happened  by  the  act  of 
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tlie  administrator,  who  ought  to  have  used  more  than  ordinary 
caution,  it  is  more  conformable  to  the  principles  of  right  and 
justice  that  he  should  lose  than  that  the  heirs  and  distribu- 
tees should  incur  a  loss,  though  he  may  not  have  been  guilty 
of  fraud.  Coxe's  Dig.  316,  §  6,  T,  8,  etc. ;  Breese,  113,  Dim- 
can  V.  MoTison  and  Duncan. 

8.  The  administrator  by  trusting  Tate  took  security  in- 
ferior to  Kiugley,  the  maker  of  the  notes,  and  having  thereby 
brought  a  loss  on  the  estate  he  is  liable.  Hunter  v.  Bryant, 
2  Wheat.  32;  Coxe's  Dig.  13. 

9.  The  evidence  shows  that  McBride  did  not  take  the  same 
care  or  use  the  same  caution,  in  regard  to  the  notes,  that  a 
moderately  careful  man  takes  of  his  own  affairs,  and  he  is 
therefore  liable  for  ordinary  neglect.  Coxe's  Dig.  80,  Dail- 
mentj  Jones  on  Bailment,  68,  69,  168. 

10.  The  only  cases  known  to  the  law,  where  an 
executor  or  *administrator  is  discharged  for  losses,  are,  [*77] 
where  he  may  be  robbed,  or  where  the  stock  falls  or 
funds  fail  in  which  he,  with  good  faith,  has  invested  the  funds 
of  the  estate,  or  where,  acting  in  compliance  with  law,  a  loss 
inevitably  happens.  1  Dane's  Abr.  270,  271;  4  Caines'  Cas.  in 
Error,  96;  5  Yesey,  Jr.,  794,  800. 

11.  The  loss  thus  incurred  by  the  administrator  fixes  a 
Devastavit  upon  him,  for  which  he  is  chargeable. 

D.  J.  Baker  and  Hall,  for  the  appellee,  contended: 

1.  ''Where  there  is  manifest  fidelity  and  ordinary  diligence 
displayed,  courts  will  reluctantly  enforce  the  rigid  rules  of 
law.  "  2  Wheaton's  Rep.  32.  "  An  administrator  is  not  an- 
swerable if  he  lend  money  on  security,  good  at  the  time,  if  it 
fail,  or  vest  it  in  the  funds,  and  they  fail."  "If  rent  be  due  on 
a  lease,  and  the  tenant  become  insolvent,  and  the  executor  re- 
lease the  rent,  and  give  him  a  sum  of  money  to  quit  possession, 
and  in  all  this,  evidently  acts  for  the  benefit  of  the  estate,  he 
shall  be  allowed  both."  "■  The  principle  of  this  last  case  will 
be  found  to  apply  to  a  very  gi-eat  number  of  cases  in  which 
the  executor  acts  honestly  and  prudently,  though  there  be  a 
loss  to,  or  diminution  of,  the  testator's  estate  or  rights."  See 
1  Dane's  Abr.  590,  and  the  authorities  there  referred  to. 

"If  an  executor  lend  money  on  real  security,  which  at  the  time 
there  was  no  reason  to  suspect,  and  afterward  such  security 
prove  bad,  he  shall  not  be  chargeable  with  any  loss  any  more 
than  he  would  have  been  entitled  to  the  produce  of  it,  if  it 
had  been  suflicient."     Toller's  Exrs.  481 ;  1  P.  Wm.  141. 

''  So  where  A,  an  executor,  paid  the  assets  into  the  hands 
of  B,  his  co-executor,  with   whom  the  testator  was  wont  to 
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keep  cash,  as  his  banker,  on  failure  of  B,  the  Court  held  that 
A  ought  not  to  suffer  for  having  trusted  Lim  whom  the  testa- 
tor trusted  in  his  hfetime,  and  at  his  death  appointed  one  of 
his  executors."  Tbid.  "  Generally  speaking,  aUhougli  if  an  exec- 
utor release  or  compound  a  debt,  he  shall  be  charged,  yet  if 
he  appear  to  have  acted  for  the  benefit  of  the  estate,  he  shall 
not  be  charged."     Toller's  Exrs.  482;  3  P.  Wm.  381. 

"  So,  a  co-executor  who  proved,  but  never  acted,  having  re- 
ceived a  bill  by  post,  on  account  of  the  estate,  and  transmitted 
it  immediately  to  the  acting  executor,  was  held  not  to  be  re- 
sponsible for  the  administration  of  the  property."  Toller's 
Exrs.  d:86. 

As  to  an  executor's  vesting  money  in  the  funds,  or  loaning 
it  on  security  deemed  sufficient,  and  losses  accruing  to  the  es- 
tate thereby,  with  which  he  is  not  chargeable,  see  Toller's 
Exrs.  428.  "He  has  an  honest  discretion  to  call  in  a  debt  bear- 
ing interest,  if  he  conceives  it  to  be  in  hazard."  Ihid. 
[*78]  "  Nor  is  an  Administrator  bound  to  plead  the  statute  of 
limitations  in  bar  of  a  demand  against  the  intes- 
tate."    Toller,  429. 

2.  Administrations,  though  they  may  bo  trusts  coujiled 
with  an  interest,  are  in  some  sense  agencies,  and  are  more  like 
other  agencies  under  our  laws  than  they  Avere  formerly  under 
the  laws  of  England,  or  now  are.  These  trusts  fo]-  the  ]mr- 
poses  of  argument,  and  so  far  as  the  present  case  isconsidei'cd, 
may  be  regarded  as  agencies  with  disci-etionary  power.  The 
law  is,  that  "  if  a  discretionary  power  be  allowed  to  an  agent 
he  is  bound  to  act  according  to  the  best  of  his  judgment  for 
the  benefit  of  his  employer."     1  Wash.  C.  C.  E.  455. 

"  A  factor  is  bound  to  ordinary  diligence  in  relation  to  the 
property  confided  to  him;  where  his  orders  leave  the  maTiage- 
mont  of  the  proi)erty  to  his  discretion,  he  is  bound  only  to 
good  faith  and  reasonable  conduct."     2  Gallis.  13. 

S:\nTH,  Justice,  delivered  the  opinion  of  the  Court : 
In  this  case  the  only  question  to  be  determined  is  the  liabil- 
ity of  the  administrator  for  the  amount  of  the  notes  collected 
of  the  debtor  of  the  intestate,  (who  resided  in  Virginia,) 
through  his  agent,  and  the  misapiilication  of  those  funds  by  the 
agent^  after  collection.  It  is  contended  by  the  a]>])ellauts,  that 
by  law  an  administrator  is  responsible  if  his  agent  euibez/.le 
the  assets  of  the  estate,  and  that  the  funds  being  used  by 
Tate,  who  afterward  became  insolvent,  is  equivalent  to  an 
embezzlement,  and  tliat  therefore  the  achninistratoi-,  in  the 
present  case,  is  liable.  The  case  cited  in  support  of  this  jtrm- 
ciple,  and  refeiTcd  to  in  Toller,  and  in  Daue's  Abridgment,  is 
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not  borne  ont  in  the  case  in  6  Modern,  to  wliicli  tliey  refer. 
The  only  question  decided  by  the  Court,  and  the  only  one  be- 
fore them,  was  a  question  of  costs ;  and  as  the  party  might  in 
that  ease,  have  sued,  witliout  describing  himself  as  administra- 
tor, it  was  held  he  should  pay  costs.  It  is  admitted,  and  the 
facts  in  this  case  show,  that  the  administrator  has  acted  pru- 
dently and  honestly ;  that  his  agent  at  the  time  he  was  em- 
ployed, was  a  person  of  reputation  and  property ;  and  although 
he  became  afterward  insolvent,  and  used  the  money  collected, 
there  is  no  evidence  of  negligence  on  the  part  of  the  adminis- 
trator in  the  use  of  the  proper  means  to  collect  the  money  of 
his  agent.  If  an  administrator  has  acted  for  the  benefit  of  the 
estate,  used  proper  diligence,  and  acted  with  ordinary  care  and 
circumspection  in  the  discharge  of  his  trust,  he  ought  hot  to  be 
held  answerable  for  losses  which  could  not  have  been  foreseen, 
and  Avhich  ordinary  precaution  may  not  guard  against.  The 
general  principle  which  seems  to  i-un  through  all  the  author- 
ities, as  to  his  liability,  recognize  the  doctrine  that  if  he  acts 
lionestly  and  prudently,  though  there  be  a  loss  to,  or  diminu- 
tion of,  the  testator's  estate  or  rights,  he  will  not  be  liable.  (1 
Dane's  Abridg.  590 ;  Toller's  ExTttSl ;  1  P.  Wms.  141 ;  3.  K. 
Wms.  381.) 

*Where  there  is  manifest  fidelity  and  ordinary  dili-  [*79] 
gence  displayed,  the  rigid  rules  of  law  wnll  be  reluc- 
tantly enforced.  (2  Wheat.  32.)  Another  view  might  be 
taken  of  the  case  ;  the  administrator  could  not,  in  his  fiduciary 
character,  have  sued  these  notes  unless  he  had  taken  out  let- 
ters of  administration  in  Virginia.  It  nowhere  appears  that 
he  did  so ;  but  the  case  shows,  on  the  contrary,  that  the  debt 
nmst  have  been  collected  in  the  name  of  the  agent.  Until  the 
administrator  had  received  the  money,  could  it  be  considered 
as  assets  in  his  hands?  and  is  he  chargeable  at  all,  in  his  repre- 
sentative character,  until  this  appears?  Whether  he  would 
be  personally  liable  under  a  supj^osed  interference  with  the 
collection  of  debts  not  warranted  by  his  character  of  adminis- 
trator, out  of  this  State,  it  is  not  proper  now  to  determine. 
But  we  very  much  doubt  whether  he  was  legally  bound  to 
have  made  the  collection  of  the  notes  in  Yirginia  ;  and  if  not 
compellable  so  to  do,  may  not  the  parties,  in  the  present  in- 
stance, have  mistaken  their  remedy? 

On  a  review  of  the  whole  case,  and  considering  the  powers 
of  the  Probate  Court  to  adjust  settlements  like  the  present 
upon  the  broad  principles  of  equity,  we  are  of  opinion  that 
the  Circuit  Court  did  not  err  in  affirming  the  judgment  of  the 
Court  of  Probate,  and  that  the  judgment  of  the  Circuit  Court 
be  afiu-med  with  costs.  Judgment  affirmed. 
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Lewis  Pankey,  plaintiff  in  error,  v.  The  People  of 
THE  State  of  Illinois,  defendants  in  error. 

Error  to  Johnson. 

Pet!,ttjry — Definition. — Perjury  consists  in  falsely  swearing  to  a  fact 
material  to  the  point  in  issue,  before  a  tribunal  having  legal  authority  to 
inquire  into  the  cause  or  matter  investigated. 

Ii,t,k(;al  fees — Grand  jury. — A  grand  jury  have  no  power  to  inquire 
-whether  an  officer  has  been  guilty  of  taking  illegal  fees  for  the  service  of 
process. 

"W.  G.  Gatewood,  for  the  plaintiff  in  error. 

J.  Semple,  Attorney  General,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  case  comes  before  the  Court  on  a  writ  of  error.  The 
plaintiff  in  error  was  indicted,  tried  and  convicted  on  a  charge 
of  perjury,  in  the  Circuit  Court  of  Fore  county.  A  new  trial 
M^as  afterward  awarded,  the  venue  in  the  case  changed  to  John- 
son county,  where  a  second  trial  and  conviction  was  had.  The 
])laintit1:  in  error,  while  the  cause  was  pending  in  the  Circuit 
Coui't  of  Pope,  and  before  pleading  to  the  indictment,  inter- 
posed a  motion  to  quash  the  indictment,  which  was  overruled 
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by  the  Court ;  afterward  a  bill  of  exceptions  to  the  decision  of 
the  Johnson  Circnit  Court  was  taken  by  consent  of  parties, 
and  in  wliich  is  embodied  the  evidence  given  in  the  cause  on 
its  trial  in  the  Circnit  Court  of  Johnson  county. 

*Tlie  indictment  avers,  that  at  a  regular  term  of  [*81] 
the  Circuit  Court  of  Pope  county,  before  the  grand 
jurors,  regularly  impaneled  and  sworn  to  inquire  in  and  for 
said  county,  a  certain  complaint  was  made  by  one  Lewis 
Pankey,  against  one  John  W.  Womack,  for  taking  illegal 
fees  as  a  constable,  in  order  to  found  an  indictment  against 
said  Womack,  as  a  constable  of  the  said  county,  to  be 
found  by  said  gi-and  jury;  and  that  the  said  Lewis  Pan- 
key,  being  of  lawful  age,  and  being  first  duly  sworn 
by  the  foreman  of  the  said  jury,  the  said  foreman  hav- 
ing lawful  authority  to  administer  the  oath  in  that  behalf, 
on  being  interrogated  of  and  concerning  the  taking  and  receiv- 
ing of  said  illegal  fees,  and  whether  v  the  services  for  which 
such  fees  were  taken  had  been  performed  at  the  request  and 
by  the  consent  of  the  said  Lewis  Pankey,  he,  the  said  Lewis, 
unlawfully  and  maliciously,  intending  to  induce  the  jurors  to 
find  such  bill  of  indictment  against  the  said  AYomack,  and  to 
injure  the  said  Womack,  did  falsely,  knowingly  and  corruptly, 
by  his  own  act  and  consent,  depose  and  give  in  evidence, 
among  other  things,  before  the  said  jurors,  in  substance  and 
to  the  effect  "  that  he,  the  said  Lewis  Pankey,  did  not  agree 
nor  give  orders  to  the  said  Womack,  constable  as  aforesaid,  to 
summon  a  jury  in  hitj  case  with  Daniel  Vineyard,  before  that 
time  tried,  nor  was  it  his,  the  said  Lewis  Pankey's,  wish,  to 
have  a  jury  to  try  it ;  "  whereas  in  truth  and  in  fact  the  said 
Lewis  did  agree  and  give  orders  to  the  said  constable  to  sum- 
mon a  jury  in  his  case  with  Daniel  Yineyard,  and  was  anx- 
ious and  willing  that  his  said  case  should  be  tried  by  a  jury. 
It  further  avers  that  the  matter  thus  alleged  to  have  been 
sworn  to,  was  material  to  the  point  of  inquiry  in  issue  before 
the  grand  jury,  in  this,  that  if  the  said  Lewis  had  not  agreed 
or  given  orders  to  the  said  constable  to  summon  such  jury, 
then  the  said  Womack  was  guilty  of  taking  illegal  fees  from 
the  said  Lewis  ;  but  if  he  had  given  such  orders  and  agreed 
that  the  said  constable  should  summon  a  jury,  then  the  said 
constable  was  not,  and  had  not  been  guilty  of  taking  such 
illegal  fees. 

It  will  be  perceived  from  this  recital  of  the  averments  in  the 
indictment  and  assignment  of  the  perjury,  that  two  questions 
naturally  present  themselves  as  subjects  of  direct  inquiry,  and 
upon  which  the  correctness  of  the  decision  of  the  Circuit 
Court,  in  refusing  to  quash  the  indictment,  must  necessarily 
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depend.  Those  questions-  are  whether  the  grand  jury  had 
any  legal  authority  to  institute  an  inquiry  and  examination 
into  the  act  of  Womaek,  as  a  constable,  for  the  taking  of 
illegal  fees,  as  a  criminal  and  indictable  offense  ;  and  the  ma- 
teriality of  the  testimony  given  by  Pankey  before  the  grand 
jury  in  relation  to  the  inquiry  with  reference  to  the  alleged 
taking  of  such  illegal  fees. 

It  will  not  be  doubted  that  one  of  the  essential   ingredients 

necessary  to  constitute  legal  perjury,  is  that  the  ti'ibunal 
[*82]     or  body  '^before  whom  the  false  swearing  is  alleged  to 

have  been  committed,  must  have  legal  authority  and 
power  to  inquire  into  the  cause  or  matter-  investigated. 
Apply  this  principle  then  to  the  case  before  us.  From 
whence  could  the  authority  of  the  grand  jury  be  de- 
duced to  institute  an  inquiry  into  an  officer's  taking  illegal 
fees  for  the  service  of  process?  It  is  not  a  criminal  act, 
nor  could  an  indictment  be  founded  thereon,  be  the  fret 
of  taking  illegal  fees  ever  so  clearly  established.  A  rem- 
edy has  been  provided  by  the  infliction  of  a  penalty  for 
such  acts  ;  but  the  modes  of  proceeding  to  enforce  such 
penalty  are  entirely  of  a  civil  nature.  How,  then,  could  the 
grand  jury  have  had  jurisdiction  over  the  subject-matter  of 
the  impiiry?  It  is  too  evident  to  doubt  that  it  was  a  subject 
of  inquiry  which  they  had  neither  the  rightful  authority  to 
examine,  nor  upon  which  to  found  an  indictment,  let  the  facts 
have  ever  so  clearly  established  the  actual  taking  of  illegal 
fees.  But  it  will  be  also  perceived  by  the  second  point,  the 
assignment  of  the  perjury  is  made  to  consist  in  falsely  stating 
that  Pankey  had  not  agreed  nor  given  orders  to  the  constable, 
Woniack,  to  sunnnon  a  jury  in  liis  case  with  Daniel  Vineyard, 
before  that  time  tried,  nor  was  it  his,  the  said  Pankey's,  wish, 
to  have  a  jury. 

In  what  manner  could  it  possibly  have  been  material  for 
Pankey  to  have  stated  whether  he  had  or  had  not  given  such 
orders  to  the  constable,  or  whether  he,  Pankey,  had  or  had  not 
wished  to  have  had  a  jury.  If  the  inquiry  in  the  case  of 
Pankey  with  Vineyard  was  a  legal  one  before  a  justice  of  the 
peace  having  a  right  to  try  the  controversy,  then  the  legality  of 
a  constable's  fees  could  in  no  way  depend  upon  a  request  to  the 
constable  to  sunnnon  a  jury,  because  it  is  the  justice  of  the 
peace  who  alone  determines  the  issuing  of  the  rtv? //r,  which  is 
the  authority  for  the  constable  to  sunnnon  a  jury.  Could  then 
this  iiupiiry  be  a  material  one  for  the  consideration  of  the 
grand  jury,  to  enable  them  to  determine  whether  the  ccuistable 
had  or  had  not  been  guilty  of  taking  illegal  fees?  The  legal- 
ity or  illegality  must  alone  depend  on  tlie  fact,  wliether  the 
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justice  liad  or  liad  not  given  the  officer  authority  to  summon 
a  jury,  and  whether  or  not  such  services  had  been  rendered, 
and  the  fees  charged  and  received.  It  is  evident  that  the  facts 
charged  to  have  been  sworn  to  before  the  grand  jury,  were  in 
every  particular  immaterial  to  the  inquiry,  had  it  been  a 
proper  subject  of  in-s^estigation  before  it ;  and  although  they 
may  have  been  entirely  false,  still  it  could  not  have  been  the 
commission  of  legal  perjury,  because  of  its   iinrnateriality . 

If  the  Court  were  to  look  into  the  bill  of  exceptions,  in  an 
examination  of  the  correctness  of  the  decision  made  on  the 
motion  to  quash  in  the  Circuit  Court,  which  would  be  clearly 
improper,  because  that  decision  is  to  be  alone  tested 
by  the  *position  of  the  cause  as  it  then  stood,  it  would  [*83] 
then  perceive  that  the  case  with  Yineyard  was  an 
arbitration  about  an  alleged  libel  before  a  justice  of  the  peace, 
who  had  not  the  slightest  jurisdiction  to  examine  into  it ;  and 
that,  consequentl}^,  the  constable  could  have  had  no  legal  au- 
thority to  summon  a  jury  in  the  case,  and  might  well,  there- 
fore, have  been  guilty  of  charging  illegal  fees,  when  the  pro- 
ceedings before  the  magistrate  were  wholly  void. 

As  we  are  clearly  of  opinion  that  the  Circuit  Court  erred  in 
not  quashing  the  indictment,  for  the  reasons  stated  the  judg- 
ment of  the  Circuit  Court  of  Johnson  county  is  reversed,  and 
the  prisoner  is  to  be  discharged. 

Judgnunt  reversed. 


The  People  of  the  State  of  Illinois,  for  the  use  of 
William  Lee  D.  Ewing,  plaintiffs  in  error,  v.  Will- 
iam Miller  and  Ignatius  R.  Simms,  defendants  in 
error. 

Error  fo  Morgan. 

Executor's  bond — Suit  on— Lies  against  whom — Statute. — ^For  a 
breach  in  tlie  condition  of  the  bond  of  an  executor,  an  action  may  be  main- 
tained against  any  one  or  more  of  the  obligors  in  such  bond.  The  common 
law  in  this  particular  is  changed  by  statute. 

It  is  not  necessary  to  establish  a  devastavit  previous  to  instituting  a  suit 
on  an  executor's  bond.  The  statute  has  dispensed  with  the  proof  of  a  devas- 
tavit. 

The  statute  of  wills  gives  an  action  against  the  obligors  in  an  executor's 
bond,  in  cases  of  neglect  or  refusal  to  comply  with  any  of  the  provisions  of 
the  law  governing  the  conduct  of  the  executor,  as  also  in  cases  where  one  or 
more  of  the  covenants  in  his  bond  are  violated. 
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This  was  an  action  of  covenant  commenced  in  tlie  Morgan 
Circuit  Conrt  by  the  plaintiffs  in  error  against  tlie  defendants 
in  error  upon  an  executor's  bond. 

The  breaches  assigned  in  the  declaration,  are  as  follows: 

*•'  And  the  said  People  say  that  the  said  William  Miller  has 
not  paid  the  judgment  aforesaid,  or  any  part  thereof,  to  the 
said  William  Lee  D.  Ewing,  although  often  requested  so  to 
do,  but  has  devastated  and  wasted  the  estate,  goods,  chattels 
and  effects  of  the  said  Benjamin  P.  Miller,  deceased,  of  whom 
he,  the  said  William,  was  executor  as  aforesaid. 

"And  the  said  People  aver  that  the  said  William  Miller  (and 
the  said  Simms)  have  otherwise  broken  their  covenants  and 
have  not  kept  and  performed  the  same  in  this,  that  the  said 
William  Miller  did  not  return  to  the  office  of  the  Court  of 
Probate  of  said  county  within  three  montlis  after  the  date  of 
his  letters  testamentary,  a  true  and  perfect  inventory 
[*S4]  and  valuation  of  the  *personal  estate  of  the  said  Benja- 
min P.  Miller,  deceased,  neither  did  the  said  William 
Miller  return  to  the  said  office  of  the  Court  of  Probate  of  said 
county,  a  true  and  perfect  inventory  of  all  moneys,  judgments, 
bonds,  promissory  notes  and  ojien  accounts,  or  other  evidences 
of  debts  of  the  said  estate,  neither  has  the  said  William  Miller 
ffled  in  the  said  probate  office  a  true  and  perfect  statement 
and  list  of  titles  to  estates  as  well  real  as  personal,  equitable  or 
legal,  neither  has  the  said  William  Miller  exhibited  to  the 
Court  of  Probate  and  ffled  in  the  said  office  any  information 
-or  statement  showing  the  kind,  quantity,  quality  or  value  of 
said  real  estate  as  by  the  laws  of  tlie  land  he,  the  said  William, 
as  executor,  was  bound  to  do,  but  he,  the  said  William  Miller, 
lias  received  and  taken  possession  of  the  real  and  personal 
estate  of  the  said  Benjamin  P.  Miller,  deceased,  and  has  sold 
and  disposed  of  the  real  estate  of  the  said  estate  of  the  said 
Benjamin  P.  Miller,  deceased,  and  received  and  wasted  the 
jiroceeds  thereof,  and  has  failed  and  refused  to  pay  the  said 
AYilliam  Lee  D.  Ewing  tlie  amount  of  the  judgment  aforesaid, 
although  often  re(iuested  so  to  do. 

"And  the  said  People  say  that  the  said  defendants  have  not 
kept  their  covenants  liut  have  broken  the  same  in  this,  the  said 
AVilliam  Miller  did  not  as  executor  of  the  said  Benjamin  P. 
Miller,  deceased,  exhibit  to  the  said  Aaron  Wilson,  Judge  of 
the  Court  of  Proljate  of  said  county,  at  the  lirst  term  of  said 
Court  of  Probate  which  was  in  session  after  the  exiuration  of 
one  year  from  the  date  of  his  said  letters  testamentary,  a  true 
and  ]ierfect  account  of  all  his  actings  and  doings  as  executor  as 
aforesaid,  and  then  and  there  ])roceed  to  settle  the  affairs  and 
b'j.siness  of  said  estate,  as  by  his  bond  and  obligation  aforesaid 
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and  by  the  laws  of  the  State  of  Illinois  he  was  bound  to  do; 
but  although  twelve  months  have  long  since  expired  since  the 
appointment  of  the  said  William  Miller  as  executor,  and  since 
the  date  of  his  said  letters  testamentary,  yet  he  has  not  settled 
with  the  said  Court  of  Probate  the  business  and  affairs  of  said 
estate,  or  paid  to  the  said  William  Lee  D.  Ewing  the  debt  and 
judgment  aforesaid,  or  any  part  thereof,  although  often  re- 
quested so  to  do. 

"And  the  said  People  of  the  State  of  Illinois,  protesting  that 
the  said  defendants.  Miller  and  Simms,  have  not  kept,  fulfilled 
or  performed  anything  in  their  said  bond  and  obligation,  or 
by  the  laws  of  the  State  as  the  said  Miller  was  bound  to  do  and 
perform,  and  that'  the  said  debt  and  judgment  and  costs  in 
favor  of  the  said  Ewing  remained  totally  in  arrear  and  unpaid 
to  him,  said  Ewing,  contrary  to  the  tenor  and  effect,  true  in- 
tent and  meaning  of  the  said  indenture  and  the  laws  of  the 
State  aforesaid,  to  wit,  at  the  county  and  circuit  aforesaid. 

"  And  so  the  said  People  say,  that  the  said  William  Miller 
and  Ignatius  E.  Simms  (although  often  requested  so 
to  do)  have  not  *kept  their  said  covenants  so  by  them  [*85] 
made  as  aforesaid,  but  have  broken  the  same,  but  to 
keep  the  same  with  the  said  People,  have  hitherto  wholly  neg- 
lected and  refused,  and  still  do  neglect  and  refuse,  to  the 
damage  of  the  said  People  one  thousand  dollars,  and  there-, 
fore  this  suit  is  brought  for  the  use  of  the  said  William  Lee 
D.  Ewing  as  aforesaid,  to  wit,  at  the  county  and  circuit  afore- 
said. 

"M.  McCoNNELL, 

"Attorney  for  the  People  and  Ewing." 
Judgment  was  giYen  pro  forma  for  the  defendants  upon  de- 
murrer to  the  declaration,  and  the  cause  by  agreement   was 
brought  mto  this  Court. 

L.  Davis  and  S.  McEoberts,  for  plaintiffs  in  error,  relied 
upon  E.  L.  650,  §  121  (Gale's  Stat.  716) ;  Idem,  653,  §  132 
(Gale's  Stat.  718) ;  Idem,  634,  §  65  (Gale's  Stat.  703-4.) 

William  Thomas,  for  the  defendants  in  error. 

SivnTH,  Justice,  delivered  the  opinion  of  the  Court : 
This  case  is  submitted  for  the  decision  of  this  Court,  on  a 
written  agreement,  the  parties  thereby  waiving  the  service  of 
process,  and  entering  their  appearance  and  tiling  a  record  of 
the  cause.  By  an  inspection  of  the  record,  it  appears  tliat  it 
was  an  action  of  covenant  on  an  executor's  bond,  against  the 
defendants,  in  the  Morgan  Circuit  Court,  and  that  only  two  of 
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the  obligors  in  the  bond  have  been  sued.  The  declaration 
avers  the  appointment  of  Miller  as  executor,  and  that  he  took 
upon  himself  the  burthen  of  the  administration  and  executor- 
ship of  the  testator ;  and  that  he,  with  the  other  defendant, 
and  one  Waller  Jones,  then  and  there  made  and  entered  into 
a  bond  which  is  in  exact  conformity  with  the  form  prescribed 
by  the  statute  of  the  State,  iu  such  eases,  and  which  is  set  out 
in  hcec  verba.  It  is  then  averred,  that  the  defendants  have  not 
kept  their  covenants  in  the  bond  contained,  but  have  broken 
the  same,  because  the  relator,  Ewing,  recovered  by  default  a 
certain  judgment  against  Miller,  as  executor,  for  the  sum  of 
eight  hundred  and  thirty-four  dollars  in  the  Morgan  Circuit 
Court,  at  the  May  term  of  said  Court,  1833,  with  costs  of  suit, 
to  be  levied  on  the  goods  and  chattels  of  the  testator,  in  the 
hands  of  the  executor  to  be  administered  ;  upon  which  judg- 
ment an  execution  had  been  issued  and  returned  nulla  bona. 
The  declaration  then  avers  a  non-payment  by  defendant,  Miller, 
of  such  judgment,  and  that  he  has  wasted  and  devastated  the 
estate,  and  goods,  and  chattels,  and  effects  of  the  testator.  It 
then  assigns  various  breaches  of  the  condition  of  the  bond  in 
not  returning  an  inventory  and  valuation  of  the  per- 
[*86]  sonal  estate  of  the  testator,  and  the  not  *performing  the 
general  requirement  of  the  obligations  of  the  bond, 
and  avers  that  the  defendant,  Miller,  has  sold  and  wasted  the 
estate  of  the  testator.  It  also  alleges  that  no  settlement  of  the 
estate  has  been  made  in  the  Court  of  Probate  of  Morgan 
county,  although  one  year  bad  elapsed  from  the  date  of  the 
letters  testamentary,  as  by  law  he  was  bound  to  have  done ; 
nor  has  any  account  of  the  actings  and  doings  of  the  executor 
been  presented  to  such  Court.  To  this  declaration  there  was 
a  general  demurrer,  and  also  an  admission  or  agreement,  that 
Waller  Jones  executed  the  bi  1  with  the  other  defendants, 
and  that  he  was  jointly  bound  with  the  other  defendants  in 
the  bond ;  that  he  was  still  living,  and  that  the  defendants 
might  take  advantage  of  the  non-joinder  of  Jones  upon  the 
demurrer,  as  though  a  plea  in  abatement  had  been  filed.  At 
the  request  of  the  \)?iYties  a  jwdgment  pro  J^orma  was  rendered, 
sustaining  the  demurrer. 

Cn  this  statement  of  the  case,  two  points  seem  to  be  pre- 
sented for  consideration  : 

1. .  Whether  the  declaration  is  substantially  good,  and 
whether,  under  our  laws,  the  action  on  the  bond  conld  be 
maintained  for  a  breach  of  its  conditions. 

2.  Can  the  action  be  sustained  against  two  of  the  obligors 
only  ? 

On  the  first  point,  it  is  not  [^erceived  why  the  declaration  is 
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not  sufficient.     It  contains  all  the  necessary  recitals  and  aver- 
ments, and  the  breaches  seem  to  be  well  assigned. 

The  statute  relative  to  wills  and  testaments,  in  force  July, 
1829,  in  the  one  hundred  and  thirty-second  section,  provides, 
"  That  whenever  any  executoi-  or  administrator  shall  fail  to 
comply  with  the  provisions  of  that  act,  or  shall  fail  to  comply 
with  any  or  all  the  covenants  in  his  bond,  an  action  may  be 
forthwith  instituted  and  maintained  on  such  bond  against  the 
principal  or  securities,  or  both  ;  and  the  failure  aforesaid  shall 
be  a  sufficient  breach  to  authorize  a  recovery  in  the  same  man- 
ner as  though  a  devastavit  had  been  previously  established 
against  such  executor  or  administrator." 

This  section  gives  the  action  in  cases  of  neglect  or  refusal  to 
comply  with  either  of  the  provisions  of  the  law  which  controls 
and  governs  the  conduct  of  the  executor,  as  also  in  cases 
where  he  shall  violate  any  one  or  more  of  the  covenants  in 
the  bond,  and  has  dispensed  with  the  proof  of  a  devastavit,  ac- 
cording to  the  course  of  the  common  law. 

Upon  the  second  point,  it  appears  only  necessary  to  observe 
that  the  right  to  sue  any  one  or  more  of  the  obligors  in  the 
name  of  the  People,  for  the  use  of  any  person  w^ho  may  be  in- 
jured by  the  neglect  or  improper  conduct  of  the  executor,  is 
expressly  given  by  the  provisions  of  the  sixty-tifth  section  of 
the  same  act.  There  can,  then,  be  no  irregularity  or 
error  in  not  joining  *Jones  one  of  the  obligors,  and  it  [*87] 
could  form  no  valid  objection  on  demurrer,  nor  be  cause 
of  abatement.  The  statute  has,  in  this  particular,  changed  the 
common  law  rule  as  to  the  joinder  of  parties. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  oj^inion.     The  2:)laintiifs  in  error  recover  their  costs. 

Judgment  reversed. 

LocKwooD,  J.,  dissented. 

69 


87  YANDALIA. 


Linn  v.  The  President  and  Directors  of  the  State  Bank  of  Illinois 


William  Linis",  plaintiff  in  error,  v.  The  President 
AND  Directors  of  the  State  Bank  of  Illinois, 
defendants  in  error. 

Error  to  Jackson. 
« 

Jurisdiction — Supreme  Court  of  U.  S. — The  Supreme_  Court  of  the 
United  States  is  the  proper  and  constitutional  forum  to  decide,  and  finally 
to  determine  all  suits  where  is  drawn  in  question  ' '  the  validit j'  of  a  statxite 
of,  or  an  aathority  exercised  under  any  State,  on  the  ground  of  its  being 
repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  such  validity." 

Last  decision  conclusive  on  State  courts. — "Where  the  Supreme 
Court  of  the  United  States  has  decided  that  a  State  law  violates  the  Consti- 
tution of  the  United  States,  the  judges  of  the  respective  States  have  no  right 
to  overrule  or  impugn  such  decision. 

"Bills  of  credit." — The  bills  issued  by  the  old  State  Bank  of  Illinois, 
were  "  bills  of  credit  "  within  the  meaning  of  the  Constitution  of  the  United 
States;  and  a  note  given  in  consideration  of  such  bills,  is  void,  and  can  not 
be  collected  by  law.=- 

The  case  ot  Snyder  v.  the  State  Bank  of  Illinois,  Breese,  122,  is  overruled. 

This  was  an  action  of  debt  instituted  by  the  defendants  in 
error  in  tlie  Jackson^  Circuit  Court,  against  tlie  plaintiff  in 
error,  upon  a  sealed  note. 

The  declaration  is  in  the  usual  form. 

The  defendant  in  the  Court  below,  the  plaintiff  in  error, 
filed  the  following  pleas  : 

"And  the  said  defendant  comes  and  defends  the  wrong  and 
injury,  when,  etc.,  and  craves  of/er  of  the  said  supposed  writ- 
ing obligatory  in  the  said  ])]aintift"s'  declaration  mentioned, 
and  it  is  read  to  him  in  these  words:  "Twelve  months  after 
date  I  promise  to  pay  to  the  President  and  Dhectors  of  the 
State  Bank  of  Illinois,  at  their  branch  bank  at  Brownsville, 
for  the  use  of  the  ]ieople  of  said  State,  four  hundred  and  fifty 
dollars  for  value  received.  Witness  my  hand  and  seal  this 
13th  July,  1822. 

"Witness  Jo.  Duncan.  William  Linn.     [l.  s.]" 

''Bills  of  credit— What  arc. — To  constitute  a  bill  of  credit  within  the  con- 
stitution," it.  nmst  be  issued  by  a  State  on  the  faith  of  tht>  State,  and  bo 
designed  to  circulate  as  money.  It  must  be  a  paper  which  circulates  on  tlie 
credit  of  th(!  State,  and  is  so  received  and  used  in  the  ordinary  business  of 
life.  The  individual  or  committee  who  issues  the  bill  nuist  have  the  power 
to  bind  the  State;  they  nnist  act  as  agents,  such  as  do  not  incur  jiersonal  re- 
sponsibility, nor  impart  cis  individuals  any  credit  to  the  paper.  In  a  bill  of 
credit  the  promise  to  pay  is  that  of  the  State.  The  contingent  liability  of 
the  State  to  make  good  "the  bills  of  its  own  bank  is  different,  and  does  not 
nvike  its  notes  those  of  the  State.  Briscoe  r.  Bank  of  Kentucky,  11  Pet. 
257  :  Darriugton  r.  State  Bank  of  Alabama.  V.\  How.  12  ;  Craig  t'.  Stute 
of  Missouri,  4  Pet.  410  ;  Byrne  v.  State  of  Missouri,  8  Pet.  40. 
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Wliicli  being  read  and  heard,  the  said  defendant  sa-js  that  the 
said  plaintiffs  ought  not  to  have  or  maintain  their  said  action 
against  him,  this  defendant,  because  he  says  that  the  said 
writing  *obligatory  was  sealed  and  delivered  by  him  to  [*88] 
the  said  plaintiff's  for  the  notes  or  bills  issued  and 
emitted  by  the  said  President  and  Directors  of  the  said 
State  Bank  of  Illinois,  under  and  by  virtue  of  an  act  of  the 
General  Assembly  of  the  said  State,  entitled  "  A71  act  estab- 
lishing the  State  Bank  of  Illinois^''  passed  in  the  year  of  our 
Lord,  1821,  which  said  act  of  the  General  Assembly  is  here 
inserted,  and  made  a  part  of  this  plea. 

By  which  said  act  the  said  notes  or  bills  of  said  bank  are 
not  redeemable  or  payable  by  said  bank  until  after  the  expira- 
tion of  ten  years  from  and  after  the  passage  of  the  said  act 
incorporating  said  bank,  and  from  and  after  the  time  said  notes 
or  bills  should  be  emitted  and  issued  by  said  bank,  which  said 
notes  or  bills  were  issued  or  emitted  on  the  day  of  July, 

1821,  and  the  emission  and  delivery  thereof  by  the  said  plaint- 
iffs to  this  defendant  were  the  sole  and  only  consideration  for 
the  said  writing  obligatory  so  executed  as  aforesaid,  and  for 
no  other  consideration  whatever  was  the  said  writing  obliga- 
tory executed,  sealed  and  delivered  by  the  defendant  to  the 
said  plaintiff's ;  which  said  notes  or  bills  so  emitted,  issued  and 
delivered  as  aforesaid,  by  the  said  plaintiffs  to  this  defendant, 
are  bills  of  credit  within  the  true  intent  and  meaning  of  the 
Constitution  of  the  United  States  ;  and  so  the  said  defendant 
says,  that  the  said  writing  obligatory  in  the  said  plaintiff's' 
declaration  mentioned,  was  sealed  and  delivered  by  this  defend- 
ant to  the  said  plaintiffs,  without  his  having  received  of  and 
from  said  plaintiff's,  any  good  or  valuable  consideration  there- 
for, and  this  he  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  said  plaintiffs  ought  to  have  or  maintain  their  said 
action  thereof  against  him,  this  defendant,  etc. 

S.  Breese,  for  defendant. 

And  for  further  plea  in  this  behalf  "  the  said  defendant 
says  that  the  plaintiffs  aforesaid  ought  not  to  have  or  maintain 
their  aforesaid  action  against  him,  because  he  says  that  here- 
tofore, to  wit,  at  the  term  of  the  Circuit  Court  for  Jackson 
county.  State  of  Illinois,  in  the  year  of  our  Lord  , 

the  said  plaintiff's  impleaded  the  said  defendant  in  a  certain 
plea  or  action  of  scire  facias  on  a  mortgage  executed  by  this 
defendant  to  said  plaintiffs,  for  securing  the  payment  of  the 
same  identical  sum  of  money  in  the  said  declaration  mentioned ; 
and  such  proceedings  were  thereupon  had  in  said  Court  in  that 
action,  that  afterward,  to  wit,  at  the  May  term,  1825,  of  said 
Court,  the  said  plaintiff's,  by  the  consideration  and  judgment  of 
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sa.id  Court,  recovered  against  said  defendant  the  sum  of 
$167.75,  and  costs,  it  being  the  amount  due  upon  said  mort- 
gage, which  was  given  to  secure  the  payment  of  the  note  on 
which  this  suit  is  brought,  whereof  the  said  defendant  is  con- 
victed, as  by  the  records  and  proceedings  remaining  in  said 
Court  will  more  fully  and  at  large  appear ;  which  said 
[*89]  judgment  still  remains  in  full  force  and  effect,  *not 
the  least  reversed  or  made  void,  all  which  the  said  de- 
fendant is  ready  to  verify  by  the  record,  wherefore  he  prays 
judgment  if  the  said  plaintiffs  ought  to  have  or  maintain  their 
said  action  againt  him.  this  defendant. 

S.  Beeese,  for  defendant. 

To  each  of  these  pleas  a  demurrer  was  tiled,  which  was  sus- 
tained by  the  Court,  and  a  judgment  rendered  for  the  plaint- 
iffs in  the  Court  below,  for  $351.95  and  costs. 

The  cause  was  tried  at  the  October  term,  1831,  before  the 
Hon.  Thomas  C.  Browne. 

S.  Beeese  and  D.  J.  Bakee,  for  the  plaintiffs  in  error. 

J.  Semple,  Attorney  General,  for  the  defendant  in  error, 
contended : 

1st.  This  Court  has  no  jurisdiction  to  declare  a  law  of  the 
State  legislature  unconstitutional  and  void,  and  to  disregard 
it. 

2d.  If  this  Court  has  such  a  power,  the  law  is  valid  and 
not  re]nignant  to  the  Constitution  either  of  the  United  States 
or  of  the  State  of  Illinois. 

3d.  Admitting  the  law  to  be  void  or  repugnant, to  the  Con- 
stitution, yet  the  contract  founded  on  the  law  is  obligatory  on 
the  parties. 

I 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
This  is  an  action  of  deht,  brought  on  a  sealed  note,  executed 
by  Wm.  Linn  to  the  ]ilaintift"s  below.  The  defendant  in  the 
Court  below  ])leaded  that  the  writing  obligatory  was  sealed 
and  delivered  by  him  to  the  plaintiff's,  for  and  in  consideration 
of  bills  issued  and  emitted  by  the  ]i!aintiff's,  under  and  by  virtue 
of  an  act  of  the  legislature  of  the  State  of  Illinois,  entitled  "  A?i 
act  estahlishing  the  State  Bank  of  Illinois,''^  and  that  the  emit- 
ting and  issuing  said  bills  by  said  bank,  under  and  by  authority 
of  said  act,  was  a  violation  of  the  lOth  Section  of  the  1st  Ar- 
ticle of  the  Constitution  of  the  United  States,  which  forbids  a 
State  to  "  emit  bills  of  credit." 

To  these  ])leas  the  plaintiff's  below  demurred,  and  judgment 
was  given  in  the  Circuit  Court  in  favor  of  the  bank.     To  re- 
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verse  this  judgment,  the  defendant  below  has  brought  a  writ 
of  eiTor  to  this  Court. 

The  main  question  presented  by  this  case  for  the  considera- 
tion of  this  Court,  is  whether  the  act  establishing  the  State 
Bank,  so  far  as  said  act  authorized  tlie  issuing  of  the  bank  bills 
which  formed  the  consideration  of  the  sealed  note  sued  on,  is 
a  violation  of  the  Constitution  of  the  United  States. 

To  support  the  ]  osition  that  the  issuing  the  bank  bills  men- 
tioned in  the  plea  is  a  violation  of  the  Constitution  of  the 
United  States,  the  counsel  for  the  plaintitf  in  error  cited 
the    case    decided    *in    the    Supreme    Court    of  the     [*90] 
United  States,  of  Cj'aig  etal.  v.  The  State  of  Missouri. 
(4  Peters,  410.) 

This  Court  recognizes  the  correctness  of  the  doctrine  that 
the  Supreme  Court  of  the  United  States  is  the  proper  and  con- 
stitutional forum  to  decide  and  finally  to  determine  all  suits 
where  is  drawn  in  question  "  the  validity  of  a  statute  of,  or  an 
authority  exercised  under,  any  State,  on  the  ground  of  its  being 
repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  such  validity;" 

The  decision  of  the  demurier  in  the  Court  below  necessarily 
drew  in  question  the  validity  of  the  statute  establishing  the 
State  Bank  of  Illinois ;  and  that  decision  being  in  favor  of  its 
validity,  brings  this  cause  within  the  do«tirine  above  acknowl- 
edged. And  although  the  question  involved  in  this  case  is  of 
immense  importance  to  the  people  of  tliii-  State,  and  affects 
interests  of  great  magnitude,  yet  the  dut)  that  devolves  on 
this  Court  is  a  very  plain  one.  It  is  simpl_^  to  ascertain  what 
the  Supreme  Court  of  the  United  States  nas  decided  in  an 
analogous  case,  and  then  decide  in  accordance  with  the  decis- 
ion of  that  Court.  When  the  Supreme  Court  of  the  United 
States  have  decided  that  a  State  law  violates  the  Constitution 
of  the  United  States,  the  judges  of  the  respective  States  have 
no  right  to  overrule  or  impugn  such  decision.  State  judges 
are  sworn  to  support  the  Constitution  of  tlie  United  States, 
and  that  instrument  in  its  6th  Article  declares  that  "  This  Con- 
stitution, and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land,  and  the  judges  in  every  State 
shall  be  bound  thereby  ;  anything  in  the  constitution  or  law 
of  any  State  to  the  contrary  notwithstanding." 

As  then  this  Court  is  bound  to  conform  its  decisions  on  ques- 
tions relative  to  the  unconstitutionality  of  State  laws,  to  the 
decisions  of  the  supreme  judicial  tribunal  of  the  nation,  it 
becomes  necessary  to  ascertain  what  that  Court  has  decided  in 
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the  case  of  Craig  et  al.  v.  The  State  of  Missouri.  Chief  Jus- 
tice Marshall,  who  delivered  the  opinion  of  themajority  of  the 
Court,  investigates  the  questions  "What  is  a  bill  of  credit?" 
and  "  What  did  the  Constitution  mean  to  forbid  ? "  in  his  usual 
lucid  and  forcible  manner.  He  says  that  a  bill  of  credit  "  in 
its  enlarged  and  perhaps  literal  sense,  may  comprehend  any  in- 
strument by  which  a  State  engages  to  pay  money  at  a  future 
day;  thus  including  a  certificate  given  for  money  borrowed. 
But  the  language  of  the  Constitution  itself,  and  the  mischief 
to  be  prevented,  which  we  know  from  the  history  of  our  coun- 
try, equally  limit  the  interpretation  of  the  terms.      The  word 

'•  emit '  is  never  employed  in  describing  those  contracts 
[*91]     by  which  a  State  binds  itself  to  pay  *money  at  a  future 

day  for  services  actually  received,  or  for  money  borrowed 
for  present  use ;  nor  are  instruments  executed  for  such  pur  poses,  in 
common  language  denominated  '  bills  of  credit.'  To  '  emit  bills 
of  credit,'  conveys  to  the  mind  the  idea  of  issuing  paper  intended 
to  circulate  through  tbe  community  for  its  ordinary  pui-poses, 
as  money,  which  pa})er  is  redeemable  at  a  future  day.  This  is 
the  sense  in  which  the  terms  have  been  always  understood.  At 
a  very  early  period  of  our  colonial  history,  the  attem])t  to  sup- 
ply the  want  of  the  precious  metals  by  a  paper  medium  was 
made  to  a  considerable  extent ;  and  the  bills  emitted  for  this 
purpose  have  been  frequently  denominated  bills  of  credit.  Dui-- 
ing  the  war  of  our  revolution  we  were  driven  to  this  expedi- 
ent ;  and  necessity  compelled  us  to  use  it  to  a  most  fearful  ex- 
tent. The  term  has  acquired  an  appropriate  meaning ;  and 
'bills  of  credit,'  signify  a  paper  medium  intended  to  circulate 
between  individuals,  and  between  govermnent  and  individuals, 
for  the  ordinary  purposes  of  society.  Such  a  medium  has  been 
always  liable  to  considerable  fluctuation.  Its  value  is  continu- 
ally changing  ;  and  these  changes,  often  great  and  sudden,  ex- 
pose individuals  to  immense  loss,  are  the  sources  of  ruinous 
speculations,  and  destroy  all  confidence  between  man  and  man. 
To  cut  up  this  nu'schief  by  the  roots,  a  mischief  which  was  felt 
throughout  the  United  States,  and  which  deeply  all'ected  the 
interest  and  prosi)erity  of  all,  the  people  declared  in  their  Con- 
stitution that  '  No  State  shall  emit  bills  of  credit.'  If  the 
prohibition  means  anything,  if  the  words  are  not  emj)ty  sounds, 
it  nmst  comprehend  the  emission  of  any  ]'a]ier  medium  by  a 
State  government,  for  the  ])urpose  of  common  circulation. 

"What  is  the  character  of  the  certiflcates  issued  by  author- 
ity of  tlie  act  under  consideration?  What  office  xxvo,  they  to 
])erform?  Certiflcates  signed  by  the  auditor  and  treasurer  of 
the  State  are  to  be  issued  by  those  officers  to  the  amount  of 
§20<  >,(><»(>,  of  denominations  not  exceeding  $10,  nor  less  than  50 
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cents.  The  paper  purports  on  its  face  to  be  receivable  at  the 
treasury  or  at  any  loan  office  of  the  State  of  Missouri,  in  dis- 
charge of  taxes  or  debts  due  to  the  State. 

"The  law  makes  them  receivable  in  discharge  of  all  taxes  or 
debts  due  to  the  State,  or  any  county  or  town  therein,  and  of 
all  salaries  and  fees  of  office,  to  all  officers,  civil  and  military, 
within  the  State ;  and  for  salt  sold  by  the  lessees  of  the  public 
salt  works.  It  also  pledges  the  faith  and  funds  of  the  State 
for  their  redemption.  It  seems  impossible  to  doubt  the  inten- 
tion of  the  legislature  in  passing  this  act,  or  to  mistake  the 
character  of  these  certificates,  or  the  office  they  were  to  per- 
form. The  denomination  of  the  bills,  from  $10  to  50  cents, 
iitted  them  for  the  purpose  of  ordinary  circulation  ;  and  their 
reception  in  payment  of  taxes  and  debts  to  the  gov- 
ernment and  to  corporations,  and  of  *salaries  and  fees,  [*92] 
would  give  them  currency.  They  were  to  be  jiut  into 
circulation  ;  that  is,  emitted  by  the  government.  In  addition  to  all 
these  evidences  of  an  intention  to  make  these  certilicates  the 
ordinary  circulating  medium  of  the  country,  the  law  speaks  of 
them  in  this  character,  and  directs  the  aiiditor  and  treasurer  to 
withdraw  annually  one  tenth  of  them  from  circulation. 
Had  they  been  termed  'bills  of  credit,'  instead  of  certificates, 
nothing  would  have  been  wanting  to  bring  them  within  the 
prohibitory  words  of  the  Constitution. 

"  And  can  this  make  any  real  difference  ?  Is  the  proposition 
to  be  maintained  that  the  Constitution  meant  to  prohibit 
names  and  not  things?  That  a  very  important  act,  big  with 
great  and  ruinous  mischief,  which  is  expressly  forbidden  by 
words  most  appropriate  for  its  description,  may  be  performed 
by  the  substitution  of  a  name  ?  That  the  Constitution,  in  one 
of  its  most  important  provisions,  may  be  openly  evaded  by 
giving  a  new  name  to  an  old  thing?  We  can  not  think  so.  We 
think  the  certificates  emitted  under  the  authority  of  this  act, 
are  as  entirely  '  bills  of  credit,'  as  if  they  had  been  so  denomi- 
nated in  the  act  itself. 

"  But  it  is  contended,  that  though  these  certificates  should 
be  deemed  '  bills  of  credit,'  according  to  the  common  accej^ta- 
tion  of  the  term,  they  arc  not  so  in  the  sense  of  the  Constitu- 
tion, because  they  are  not  made  a  legal  tender." 

"  The  Constitution  itself  furnish'es  no  countenance  to  this 
distinction.  The  prohibition  is  general.  It  extends  to  all  'bills 
of  credit,'  not  to  bills  of  a  ]mrticular  description.  That  tribu- 
nal must  be  bold  indeed,  which,  without  the  aid  of  other  ex- 
planatory words,  could  venture  on  this  construction.  It  is  the 
less  admissible  in  this  case,  because  the  same  clause  of  the  Con- 
stitution contains  a  substantive  prohibition  to  the  enactment  of 
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tender  laws.  The  Constitution  therefore  considers  the  emis- 
sion of  'bills  of  credit,'  and  the  enactment  of  tender  laws,  as 
distinct  operations,  independent  of  each  other,  which  maysej;- 
arately  be  performed.  Both  are  forbidden.  To  sustain  the 
one  because  it  is  not  also  the  other;  to  say  that  'bills  of  credit' 
maj  be  emitted,  if  they  be  not  made  a  tender  in  payment  of 
debts,  is,  in  effect,  to  expunge  that  distinct  independent  pro- 
hibition, and  to  read  the  clause  as  if  it  had  been  entirely  omit- 
ted.    We  are  not  at  liberty  to  do  this." 

"  The  history  of  paper  money  has  been  referred  to  for  the 
purpose  of  showing  that  its  great  mischief  consists  in  being 
made  a  tender ;  and  that  therefore  the  general  words  of  the 
Constitution  may  be  restrained  to  a  particular  intent."  "Was 
it  even  true,  that  the  evils  of  paper  money  resulted  solely 
from  the  quality  of  its  being  made  a  tender,  this  Court  M^ould 
not  feel  itself  authorized  to  disregard  the  plain  meaning 
[*93]  of  words,  in  search  of  *a  conjectural  intent  to  which 
we  are  not  conducted  by  the  language  of  any  part  of 
the  instrument.  But  we  do  think  that  the  history  of  our 
country  proves  either  that  being  made  a  tender  in  payment  of 
debts  is  an  essential  quality  of  '  bills  of  credit,'  or  the  only  mis- 
chief resulting  from  them.  It  may,  indeed,  be  the  most  per- 
nicious ;  but  that  will  not  authorize  a  court  to  convert  a  gen- 
eral into  a  particular  prohibition." 

The  Chief  Justice,  after  giving  several  examples  taken  from 
the  history  of  the  United  States,  and  several  of  its  members, 
of  issues  of  paper  money,  some  of  which  were  made  a  tender 
]0  ])ayment  of  debts,  and  others  not,  and  showing  the  evils 
that  resulted  to  the  country  from  their  emission,  and  that  the 
evils  with  which  their  emission  was  fi'aught  did  not  depend 
upon  their  being  made  a  legal  tender,  and  contending  that 
all  these  issues  of  pajier  money  were  alike  "  bills  of  credit," 
comes  to  the  conclusion  that  the  certificates  issued  by  the  loan 
otKce  in  Missouri  were  "  bills  of  credit,"  in  the  sense  of  the 
Constitution,  and  consequently  their  emission  Avas  forbidden 
by  that  instrument.  The  Chief  Justice  then  inquires,  "Is  the 
note  executed  by  Craig,  valid,  the  consideration  of  which  con- 
sisted in  lending  to  him  of  these  loan-office  csrtiticates  J'  He 
says  :  "  It  has  been  long  settled  that  a  promise  made  in  con- 
sideration of  an  act  forbidden  by  law  is  void.  It  will  not  be 
questioned  that  an  act  forbidden  by  the  Constitution  of  the 
United  States,  M-hich  is  the  supreme  law,  is  against  law.  Now, 
the  Constitution  of  the  United  States  forbids  a  State  to  'emit 
bills  of  credit.'  The  loan  of  these  certificates  is  the  very  act 
which  is  forbidden.  It  is  not  the  making  of  them  while  they'^ 
lie  in  the  loan  offices,  but  the  issuing  of   them,  the  puttijig 
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tliem  into  circulation,  wliich  is  the  act  of  emission,  the  act 
lliat  is  forbidden  in  the  Constitution.  The  consideration  of 
this  note  is  the  emission  of  bills  of  credit  bj  the  State. 

"  The  very  act  which  constitutes  the  consideration  is  the 
act  of  emitting  bills  of  credit,  in  the  mode  prescribed  by  the 
law  of  Missouri ;  which  act  is  ]u-ohibited  by  the  Constitution 
of  the  United  States."  The  Chief  Justice,  after  citing  a  num- 
ber of  decisions  to  show  that  bonds  and  notes  given  on  illegal 
considerations  are  void,  says  that  "a  majority  of  the  Court 
feel  constrained  to  say,  that  the  consideration  on  which  the 
note  in  this  case  (the  case  of  Craig  v.  The  State  of  Missouri) 
was  given,  is  against  the  highest  law  of  the  land,  and  that  the 
note  itself  is  utterly  void." 

Having  thus '  ascertained  what  the  Supreme  Court  of  the 
United  States  has  decided  in  the  case  referred  to,  the  question 
here  arises :  Is  there  such  a  diiterence  between  the  certifi- 
cates issued  by  the  loan  office  in  Missouri,  and  the  bills  issued 
by  the  bank  established  in  this  State,  as  to  exempt  these 
bills  from  being  *consider'jd  "  bills  of  credit "  within  [*94] 
the  meaning  of  the  Constitution  of  the  United  States  ? 

A  concise  review  of  a  few  of  the  provisions  of  the  '■'■Act 
establishing  the  State  Bank  of  Illinois  "  will  show  a  very 
close  and  striking  resemblance.  The  bank  was  to  be  owned  by 
the  State.  The  cashiers  were  to  give  bond  with  security  for 
the  use  of  the  State,  for  the  faithful  discharge  of  the  duties 
of  their  office.  The  bank  was  to  issue  notes  or  bills  to  the 
amount  of  ^300,000,  in  bills  not  exceeding  $120  nor  less  than 
<$1,  and  their  form  is  prescribed.  They  were  to  bear  two  per 
cent,  interest,  and  to  contain  a  promise  to  pay. 

The  bills  thus  to  be  issued  w^ere  to  be  receivable  at  all  times 
for  debts  due  the  State,  or  to  any  county,  or  to  the  bank. 
The  $200,000  of  bills  as  soon  as  they  could  be  prepared  for 
"  Missouri "  were  to  be  loaned  to  citizens  of  the  State,  and  the 
loans  V  e -e  to  be  made  in  the  different  counties  according  to 
popuiatiun.  All  the  revenues,  lands,  town  lots,  funds,  and  oth- 
er ].n-0])crty  of  the  State  were  "pledged"  for  the  redemption 
of  the  bills,  and  the  legislature  "  pledged"  themselves,  at  the 
exjuration  of  ten  years  from  the  passage  of  the  act,  to  redeem 
all  the  bills  to  be  issued  by  virtue  of  the  act  in  gold  and  sil- 
ver. The  bank  was  also  required  to  Avithdraw  from  circula- 
tion, annually,  one  tenth  part  of  the  whole  amount  of  the 
bills   issued. 

From  this  statement  of  the  prominent  features  of  the  bank 
law,  it  clearly  appears  that  our  bank  and  the  Missouri  loan 
office,  although  called  by  different  names,  were  similar  in  their 
objects,  and  both  were  established  for  the  purpose  of  emit- 
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ting  a  paper  currency  to  circulate  as  money  in  the  respect- 
ive States.  The  issuing  of  these  bills  is  according  to  the 
decision  of  the  Supreme  Court  of  the  United  States,  emit- 
ting "  bills  of  credit,"  and  a  violation  of  the  Constitution 
of  the  United  States.  It  is  also  to  be  remarked  in  relation 
to  the  act  establishing  our  State  Bank,  that  it  is  obnoxious 
to  the  charge  of  attempting  to  force  the  bills  of  the  bank 
into  circulation  by  staying  creditors  from  collecting  their 
debts  for  three  years,  unless  they  would  receive  these  bills 
in  payment. 

It  results  from  this  review  of  the  provisions  of  the  bank  law, 
that  it  contains  objectionable  features  not  found  in  the  Mis- 
souri loan-office  law  ;  and  there  can  be  no  doubt  if  this  case 
were  presented  to  the  Supreme  Court  of  the  United  States, 
that  that  Court  would  decide  that  the  bills  issued  by  the  State 
Bank  of  Illinois  were  "  bills  of  credit,"  and  that  the  sealed 
note  on  which  this  action  was  brought  was  given  for  an  ille- 
gal consideration,  and  therefore  null  and  void. 

Such  being  the  opinion  of  this  Court,  we  are  compelled  to 
say  that  the  judgment  of  the  Circuit  Court  nmst  be  reversed. 
As  the  decision  now  given  conflicts  witli  the  de- 
[*95]  cision  of  this  *Court  in  the  case  of  Snyder  v.  The 
President  and  Directors  of  the  State  Bank  of  Illinois 
(Breese,  122),  it  is  proper  to  notice  the  circumstances  under 
which  that  decision  was  made.  This  Court  there  say  :  ''  That 
the  debtors  of  the  bank  can  not  raise  the  objection  that  the 
charter  of  the  bank  is  a  violation  of  the  Constitution.  After 
having  borrowed  the  paper  of  the  institution,  both  jmblie 
policy  and  common  honesty  require  that  the  borrowers  should 
re]^ay  it."  It  is  therefore  unnecessary  to  decide  whether  the 
incorporation  of  the  bank  was  a  violation  of  the  Constitution 
or  not.  This  decision  was  made  in  1826,  and  before  tlie  de- 
cision in  the  Supreme  Court  of  the  United  States,  and  imder 
circumstances  that  did  not  afl'ord  this  Court  an  opportunity  to 
investigate  authorities  to  any  extent.  Similar  decisions  had 
been  made  in  Missouri  and  Kentucky,  and  it  was  understood 
in  other  States.  The  error,  therefore,  which  this  Court  fell 
into  in  that  case,  was  as  far  as  the  information  of  the  Court 
extended,  a  common  one.  A  further  apology  might  be 
offered  for  the  error,  in  tlie  consideration  that  after  all  the 
light  that  time  and  fuller  investigation  had  shed  upon  the 
subject,  one,  at  least,  if  not  more,  of  the  Judges  of  the 
Siipremc  Court  of  the  United  States,  entertain  the  same  opin- 
ion. 

Judgment  reversed. 

78 


DECEMBER  TEEM,  1833.  95 

Linn  V.  The  President  and  Directors  of  the  State  Bank  of  Illinois. 

Note  by  Sca^imon.  The  case  of  Craig  et'  al.  v.  The  State  of  Missouri, 
was  decided  in  1830,  by  a  bare  majority  of  the  Court.  The  Supreme  Court 
of  the  United  States  then  consisted  of  John  Marshall,  William  Johnson, 
Gabriel  Duvall,  Joseph  Story,  Smith  Thompson,  John  McLean,  and  Henry 
Baldwin . 

Justices  Thompson,  Johnson,  and  McLean  did  not  assent  to  the  opinion  of 
the  Court  in  that  case :    4  Peters,  425. 

In  1837,  the  case  of  Briscoe  et  al.  v.  The  Bank  of  the  Commonwealth  of 
Kentucky,  came  before  the  Supreme  Court  of  the  United  States.  The  fol- 
lowing points  were  decided  in  that  case,  by  the  Court,  consisting  of  Roger 
B.  Taney,  Joseph  Story,  Smith  Thompson,  John  McLean,  Henry  Baldwin, 
James  M.  Wayne,  and  Philip  P.  Barbour.  Justice  Story  alone  dissented 
from  the  opinion  of  the  Court. 

"  On  the  "2^1  of  November,  1820,  the  legislature  of  Kentucky  passed  an 
act,  establishing  a  bank,  by  the  name  of  '  The  Bank  of  the  Commonwealth  of 
Kentuclcj'."  The  first  section  of  the  act  declares  that  the  bank  shall  be  estab- 
lished "  in  the  name  and  behalf  of  the  Commonwealth  of  Kentucky,"  under 
the  dii-ection  of  a  president  and  twelve  directors,  to  be  chosen  by  the  legis- 
lature. The  second  section  enacts,  that  the  president  and  directors  shall  be 
a  corporation,  capable  of  suing  and  being  sued,  and  of  purchasing  and  sell- 
ing every  description  of  property.  The  third  section  declares  the  bank  to 
be,  exclusively,  the  property  of  the  commonwealth.  The  fourth  section  au- 
thorizes the  issuing  of  notes ;  and  the  fifth  declares  the  capital  to  be  two 
millions  of  dollars;  to  be  paid  by  all  moneys  afterward  paid  into  the  treas- 
my  for  the  vacant  lands  of  the  State,  and  so  much  of  the  capital  stock  as  was 
owned  by  the  State  in  the  Bank  of  Kentucky;  and  as  the  treasurer  of  the 
State  received  those  moneys,  he  was  required  to  pay  them  into  the  bank. 
The  bank  had  authority  to  receive  money  on  deposit,  to  make  loans  on  good 
personal  security,  or  on  mortgage,  and  was  prohibited  increasing  its  debts 
beyond  its  capital.  Limitations  were  imposed  on  loans,  and  the  accommo- 
dations of  the  l:)ank  were  apportioned  among  the  different  counties  of 
the  State.  The  bank  was  by  a  subsequent  act  autho  rized  to  issue  *three  [*96] 
millions  of  dollars;  and  the  dividends  of  the  bank  were  to  be  paid 
to  the  treasurer  of  the  State.  The  notes  of  the  bank  were  issued  in  the  com- 
mon form  of  bank  notes,  in  which  the  bank  promised  to  pay  to  the  bearer 
on  demand,  the  sum  stated  on  the  face  of  the  note.  The  pleadings  excluded 
the  Com-t  from  considering  that  any  part  of  the  capital  had  been  paid  by 
the  State ;  but  in  the  argument  of  the  case,  it  was  stated,  and  not  denied, 
that  all  the  notes  which  had  been  issued,  and  payment  of  which  had  been 
demanded,  had  been  redeemed  by  the  bank.  By  an  act  of  the  legislature 
of  Kentucky,  it  was  required  that  the  notes  of  the  bank  should  be  received 
on  all  executions  by  plaintiffs,  and  if  they  failed  to  indorse  on  such  execution 
that  they  would  be  so  received,  further  proceedings  on  the  judgment  were 
delayed  for  two  years.  The  Bank  of  the  Commonwealth  of  Kentucky  insti- 
tuted a  suit  against  the  jDlaintiffs  in  error,  on  a  promissory  note  for  which 
the  notes  of  the  bank  had  been  given,  as  a  loan,  to  the  drawers  of  the  note. 
The  defendants  in  the  suit  claimed  that  the  note  given  by  them  was  void, 
as  the  same  was  given  for  the  notes  of  the  bank,  which  were  "bills  of  cred- 
it" issued  by  the  State  of  Kentucky,  against  the  provisions  of  the  Constitu- 
tion of  the  IJnited  States,  which  prohibits  the  issuing  of  "  bills  of  credit  " 
liy  the  States  of  the  United  States ;  and  that  the  act  of  the  legislature  of 
Kentucky,  which  established  the  bank,  was  unconstitutional  and  void.  By 
the  Court. — The  act  incorporating  the  Bank  of  the  Commonwealth  of  Ken- 
tucky was  a  constitutional  exercise  of  power  by  the  State  of  Kentucky;  and 
the  notes  issued  by  the  bank  are  not  bills  of  credit,  within  the  meaning  of 
the  Constitution  of  the  United  States. 

The  definition  of  the  terms  "  bills  of  credit,"  as  used  in  the  Constitution 
of  the  United  States,  if  not  impracticable,  wOl  be  found  a  work  of  no  small 
difficulty. 

The  terms  biUs  of  credit  in  their  mercantile  sense,  comprehend  a  great 
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variety  of  evidences  of  debt,  wliich  circulate  in  a  commercial  coimtry. 
In  the  early  history  of  banks,  it  seems  their  notes  were  generally  de- 
nominated "bills  of  credit,"  but  in  modern  times  they  have  lost  that 
designation,  and  are  now  called  either  bank  bills,  or  bank  notes.  But 
the  inhibitions  of  the  Constitution  apply  to  "  bills  of  credit,"  in  a  limited 
sense. 

The  definition  of  a  bill  of  credit,  which  includes  all  classes  of  bills  of 
credit  emitted  by  the  colonies  and  States,  is  a  paper  issued  by  the  sover- 
eign power,  containing  a  pledge  of  its  faith,  and  designed  to  circulate  as 
money. 

If  the  legislature  of  a  State  attempt  to  make  the  notes  of  any  bank  a  ten- 
der, the  act  will  be  unconstitutional ;  but  such  attempt  could  not  affect,  in 
any  degree,  the  constitutionality  of  the  bank.  The  act  which  related  to  the 
receiving  the  notes  of  the  Bank  of  the  Commonwealth  of  Kentucky,  was  not 
connected  with  the  charter. 

The  Federal  government  is  one  of  delegated  powers ;  all  powers  not  del- 
egated to  it,  or  inhibited  to  the  States,  are  reserved  to  the  States  or  to  the 
people. 

A  State  can  not  emit  bills  of  credit,  or  in  other  words,  it  can  not  issue 
that  description  of  paper,  to  answer  the  purposes  of  money,  which  was 
denominated  before  the  adoption  of  the  ConstituHon,  bills  of  credit. 
But  a  Statft  may  grant  acts  of  incorporation  for  the  attainment  of  these 
objects,  which  are  essential  to  the  interests  of  society.  This  power  is 
incident  to  sovereignty;  and  there  is  no  limitation  on  its  exercise  by  the 
States,  in  respect  to  the  incorporation  of  banks,  in  the  Federal  Constitu- 
tion. 

At  the  time  of  the  adoption  of  the  Constitution,  the  "  Bank  of  North 
America,"  and  the  "  Massachusetts  Bank,"  and  some  others,  were  in  op- 
eration. It  can  not  therefore  be  supposed  that  the  notes  of  these  banks 
were  intended  to  be  inhibited  by  the  Constitution,  or  that  fhey  wei-e 
considered  as  "bills  of  credit,"  within  the  meaning  of  that  instrument. 
In  many  of  their  most  distinguishing  characteristics  they  were  essentially 
different  from  bills  of  credit,  in  any  one  of  the  various  forms  in  whieli 
they  were  issued.  If  then  the  powers  not  delegated  to  the  Federal  gov- 
ernment, nor  denied  to  the  States,  are  retained  by  the  States  or  the  ]ieo- 
ple  ;  and  by  a  fair  construction  of  the  terms  "bills  of  credit,"  as  used  in 
the  Constitution,  they  do  not  include  ordinary  bank  notes,  it  follows,  that 
the  power  to  incorporate  banks  to  issue  these  notes,  may  be  exercised  by  a 
State. 

A  uniform  course  of  action,  involving  the  right  to  the  exercise  of  an  im- 
portant power  by  the  State  government  for  half  a  century,  and  this  almost 
without  question,  is  no  unsatisfactory  evidence  that  the  power  is  rightfully 
exercised. 

A  State  can  not  do  that  which  the  Federal  Constitution  declares  it  shall 
not  do.  It  can  not  "coin  money."  Here  is  an  act  inhibited  in  terms 
[*971  so  precise,  that  the}- *can  not  be  mistaken.  Th(>y  are  susceptilile  Init 
of  one  construction.  And  it  is  c(n-tain  that  a  State  can  not  inoorjto- 
rate  any  numlier  of  individuals,  and  authori/e  th<Mn  to  coin  money.  Such 
an  act  would  be  as  much  a  violation  of  the  Constitution,  as  if  money  were 
coined  by  an  oiHcer  of  the  State  under  its  authority.  The  act  being  proliib- 
it€d.  can"  not  be  done  by  a  State  directly  or  indirectly.  Tliesame  rule  applies 
to  bills  of  credit  issued  by  a  State.  -  _ 

To  constitute  a  "bill  of  credit"  within  the  Constitution,  it  must  be  issued 
by  a  State,  on  the  faith  of  the  State,  and  des]gn(^d  to  circulate  as  money. 
It  nnist  be  a  papier  which  circulates  on  the  credit  of  the  State,  and  so  n^- 
ceivcd  and  used  m  the  ordinary  business  of  life.  I'he  individual  or  com- 
mittee who  issue  it  nnist  have  power  to  bind  the  State;  they  nmst  act  as 
agents,  and  of  course  not  incur  any  personal  responsibility,  nor  imjiart,  a.s 
individuals,  any  credit  to  the  paper.  These  are  tlie  leading  characteris- 
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tics  of  a  bill  of  credit,  which  a  State  can  not  emit.  The  notes  issued  by 
the  Bank  of  the  Commonwealth  of  Kentucky  ha \'e  not  these  characteristics. 

When  a  State  emits  bills  of  credit,  tlie  amount  to  be  issued  is  fixed  by  law; 
as  also  the  fund  out  of  which  they  are  to  be  paid,  if  any  fund  be  pledged  for 
their  redemption;  and  they  are  issued  on  the  credit  of  the  State,  which  in 
some  form  appears  upon  the  face  of  the  notes,  or  by  the  signature  of  the 
person  who  issues  them. 

No  sovereign  State  is  liable  to  be  sued  without  her  consent.  Under  the 
articles  of  confederation,  a  State  could  be  sued  only  in  cases  of  boundary.  It 
is  believed  thai  "there  is  no  case  where  a  suit  has  been  brought,  at  any  time,  on 
a  bill  of  credit  against  a  State;  and  it  is  certain  that  no  suit  could  have  been 
maintained  on  this  ground,  prior  to  the  Constitution. 

The  case  of  Craig  v.  The  State  of  Missouri,  4  Peters,  410,  is  not  authority 
to  sustain  the  claim  that  the  notes  of  the  Bank  of  tlie  Commonwealth  were 
bills  of  credit.  The  decisions  in  that  case  applied  to  obligations  of  an  en- 
tirely different  character. 

There  is  no  principle  decided  by  this  Court,  in  the  case  of  Craig  r.  The 
State  of  Missom-i,  which  at  all  conflicts  with  the  views  presentedby  the 
Court  in  this  case.  Indeed  the  views  of  the  Court  are  sustained  and  strength- 
ened, by  contrasting  the  presentcase  with  that:  11  Peters,  257. 


The  County  of  VERMiLio]sr,  appellant,   v.  William 
Knight,  appellee. 

Appeal  from  Vermilion. 

CoNTHACT  WITH  COUNTY  COMMISSIONERS — Proof. — Wliere  the  County 
Commissioners  of  V.  County  contracted  with  K.,  a  physician,  to  render 
medical  services  to  a  pauper,  but  neglected  to  have  a  record  made  of  such 
contract,   held,  that  the  contract  might  be  proved  by  parol  evidence. 

It  is  not  necessary  for  a  party  who  has  rendered  aid  to  a  person  acknowl- 
edged as  a  pauper  by  the  County  Commissioners,  and  at  their  request,  to 
prove  that  such  person  was  actually  entitled  to  aid  under  the  laws  providing 
for  the  support  of  the  poor. 

Pleading. — ^^Vliere  a  declaration  against  a  county  contained  two  counts, 
one  of  which  charged  that  the  contract  was  entered  into  with  the  "  Co»i- 
missioners  of  snidcounfT/,''''  and  the  other  charged  that  the  contract  was 
ente-ed  into  with  the  "  county,  by  its  comntissimiers,'''  held  there  was  no 
misjoinder  of  counts  or  parties. 

County  Cokmissioneks'  Court — Jurisdiction. — The  County  Commis- 
sioners' Court  has  no  jurisdiction  to  determine  civil  causes  between  individ- 
uals or  corporations. 

The  County  Commissioners,  when  acting  as  a  court,  can  bind  the  county 
by  their  contracts. 

This  cause  was  tried  at  tlie  April  term,  1833,  of  the 
Vermilion  *Circiiit  Court,  before  the  Hon.  "William  Wil-     [*98] 
son  and  a  jury,  and  a  verdict  and  judgment  rendered  for 
the  appellee  for  $140  and  costs. 


Cited:  18  HI.  30.    Distinguished,  95  El.  358. 
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S.  McRoBEETS,  for  the  appellant,  cited  1  Bibb,  114,  272,  501; 
Acts  of  1827,  108,  310,  §  3;  Chit.  Plead.  215,  229,  235,  357; 
1  Term  E.  141;  Arcli.  Plead.  21-70;  6  Term  R  557;  Acts  of 
1829,  33;  Acts  of  1827,  309,  310;  Eoad  Law,  340,  §§  1, 13, 14, 
15,  2,  5,  12,  16,  17,  20,  22;  1  Littell,  10;  Acts  of  1827,  309; 
Act  of  1831,  113;  3  Cond.  R.  311;  3  Johns.  23,  26;  8  Johns. 
223;  1  Cond.  P.  19-20;  Jones  v.  Corns,  of  liaiidolph,  Breese, 
104,  106;  3  Term  R.  38,  39,  40;  7  Term  E.  266,  272;  1  Salk. 
329;  9  Johns.  287,  290. 

J.  Pearson,  for  the  appellee,  cited  the  statutes  on  the  sub- 
ject of  Co.  Cora.  Courts;  3  Blac.  Com.  22  or  25;  10  Johns. 
188,  243,  249,  378;  3  Espinasse  E.  91;  3  Bos.  and  Pul.  247;  1 
Com^in  on  Cont.  19  or  23,  35. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

The  appellee  instituted  a  suit  in  the  Circuit  Court  of  Yer- 
milion  county  against  the  a])pellant  and  declared  in  assiwipsit. 
The  declaration  contained  three  counts  :  the  first  alleges  that 
the  appelke,  being  a  physician  and  surgeon,  and  exei'cising 
such  profession,  entered  into  a  contract  with  the  commission- 
ers of  said  county  to  employ  his  skill  and  art  in  his  profession 
upon  the  body  of  one  Ludiugton,  who  then  and  there  was 
treated  and  considered  in  the  C(junty  by  such  commissioners  as 
a  pauper,  and  was  afilicted  with  various  diseases,  with  a  con- 
dition thereto  annexed,  that  unless  the  said  ])auper  was  bene- 
fited and  relieved  by  his,  the  appellee's,  skill  and  medical  aid, 
he  was  to  receive  no  compensation;  but  if  he  was  so  benefited 
and  relieved,  the  appellee  was  to  receive  a  reasonable  compen- 
sation. There  is  an  averment  that  such  skill  and  medical  aid 
were  exercised  and  rendered,  and  that  the  pauper  was  greatly 
relieved  and  benefited  thereby,  and  that  the  appellee  reason- 
ably deserved  to  have  for  such  services  the  sum  of  three  hun- 
dred dollars. 

The  second  count  avers  that  the  said  appellee  was  employed 
by  the  county,  through  its  commissioners,  to  render  his  skill 
and  attendance  on  the  said  pauper,  so  considered  and  treated 
as  such  by  said  commissioners,  who  was  afflicted  with  disease; 
and  that  in  consideration  thereof  the  said  county  became  in- 
debted to  the  said  apjiellee  in  the  sum  of  one  hundred  and 
eighty  dollars,  which  it  mulertook  and  promised  to  pay. 

The  third  ccnint  is  a  (juantnin  lacrmt  for  the  like  services 
rendered. 

To  these  counts  the  appellant  pleaded,  first,   the  general 
issue;  and  secondly,  a  special  i)lea  of  exclusive  original 
jurisdiction  in  *thc  County   Commissioners'  Court  of     [*99] 
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Yermiliou  county,  to  hear  and  determine  what  compensation 
the  said  appellee  was  entitled  to  for  such  services,  by  way  of 
har  to  the  action;  to  which  second  plea  there  was  a  demurrer 
and  joinder. 

The  Circuit  Court  sustained  the  demurrer  to  the  second 
])lea,  and  the  issue  on  the  first  was  tried,  and  a  verdict  ren- 
dered for  the  plaintiff.  On  the  trial  of  the.  cause,  the  plaint- 
iff ottered  parol  evidence  of  the  special  contract  entered  into 
by  the  County  Commissioners'  Court  of  Yermilion  county, 
the  records  of  that  Court  at  which  the  contract  was  alleged  to 
have  been  made,  not  showing  any  contract  between  the  plaint- 
iff and  defendant.  To  the  admission  of  this  evidence,  the 
counsel  for  the  defendant  objected,  on  the  ground  that  the 
records  of  the  County  Commissioners'  Court,  or  some  writing 
duly  authenticated,  was  the  only  admissible  evidence  to  estab- 
lish the  contract  to  bind  the  county.  The  Circuit  Court 
overruled  the  objection,  and  permitted  the  evidence  to  go 
to  the  jury;  and  also  instructed  the  jury,  that  if  the  County 
Commissioners,  acting  as  a  court,  did  make  the  contract  sued 
on,  the  county  was  bound,  though  the  same  did  not  appear 
on  the  record,  or  in  any  other  writing  under  the  seal  of  the 
Court.  It  further  appears,  in  the  bill  of  exceptions,  that  the 
witnesses  who  proved  the  contract  were  the  commissioners 
who  were  in  office  at  the  time  the  contract  was  made,  bufc 
were  then  (  at  the  time  of  trial )  out  of  office.  The  defendant 
excepted  to  the  decisions  of  the  Court. 

The  errors  assigned  are  :  1st.  That  there  is  a  misjoinder  of 
parties  and  counts;  2d.  That  the  plaintiff  should  have 
averred  specially  in  his  declaration  all  those  facts  necessary  to 
show  that  the  person' who  received  the  medical  aid  was  a  pau- 
per, and  that  the  county  had  become  legally  chargeable  with 
his  sup])ort;  3d.  That  the  demurrer  to  the  second  plea  was 
impro]3erly  overruled;  4th.  That  the  Circuit  Court  erred  in 
admitting  parol  evidence  of  the  acts  of  the  Commissioners' 
Court;  5th.  That  the  Circuit  Com-t  erroneously  instructed 
the  jury,  that,  if  the  commissioners,  acting  as  a  court,  did 
make  the  contract  sued  on,  the  county  was  bound,  though  the 
same  did  not  appear  on  the  records,  or  in  any  other  writing 
under  the  seal  of  the  Court. 

The  sevqral  grounds  of  error  will  be  considered.  The  first, 
alleging  a  misjoinder  of  parties  and  coimts,  it  may  be  proper 
to  remark,  is  supposed  to  be  based  on  the  use  of  the  terras 
"'  the  County  Commissioners ,"  and  "  the  County,  hy  its  Codi- 
missioneTS^''  in  the  several  counts  of  the  declaration;  indeed 
such  is  the  ground  assumed  by  the  counsel  in  support  of  the 
errors.     It  is  not  perceived  how  this  can  be  said  to  be  a  mis- 
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joinder  of  parties  and  connts;  the  canse  of  action  set  ont  in 
eacli  is  clearly  tlie  same,  tlioiigli  cliara^ed  in  different  ways. 
The  right  of  action  is  in  the  same  plaintiff,  and 
[*100]  against  the  same  defendant ;  for  *althongh,  out  of 
abundant  caution,  the  pleader  may  have  charged  the 
contract  to  have  been  made,  in  one  count  by  the  County  Com- 
missioners, and  in  another  by  the  county  through  its  commis- 
sioners, still,  it  is  substantially  the  same  thing;  for  whether 
the  county,  by  its  commissioners,  or  the  county,  by  its  own 
name,  be  charged  with  the  contract,  the  liability  is  the  same. 

The  Constitution,  indeed,  expressly  names  them  commission- 
ers, and  through  all  the  legislative  acts,  when  sj)oken  of,  the 
term  County  Commissioners,  is  used  as  frequently  as  "  County 
Commissioners'  Court."  They  are  known  by  law  as  a  public 
corporation,  created  for  the  purpose  of  superintending  the 
business  of  the  county  in  relation  to  its  fiscal  and  local  con- 
cerns; and  although  an  act  of  the  legislature  directs  that  suits 
shall  be  carried  on  against  the  county  by  its  particular  name, 
still  the  commissioners  are  its  public,  acknowledged,  lawful 
agents  to  manage  all  its  interests.  The  objection,  then,  that 
the  plaintiff  has  joined  different  parties  or  causes  of  action,  in 
right  of  different  parties  in  the  declai-ation,  is  not  made  out. 

The  second  ground,  the  want  of  the  siiecial  averments,  is 
not  well  taken.  The  County  Commissioners  were  by  law,  at 
the  time  of  the  making  of  tlie  alleged  contract,  specially 
charged  with  the  care  and  superintendence  of  all  paupers  in 
their  county;  and  when  they  liad  adjudged  that  a  person  was 
entitled  to  relief,  and  employed  an  individual  to  afford  the  aid 
required,  as  between  the  county  and  the  person  so  emi^loyed,  it 
was  conclusive  and  linal  on  the  county.  The  person  employed 
was  not  by  any  means  bound  to  inquire  into  the  correctness  of 
their  determination;  it  was  sufHcient  that  they  had  authority 
to  afford  the  relief,  and  when  they  had  determined  that  it  Avas 
]iro]ier,  the  county  was  bound  by  their  contract,  they  having 
the  authority  to  make  it. 

This  is  not  the  case  of  an  action  on  an  implied  request, 
where  the  services  had  been  rendered  to  one  having  gained  a 
legal  settlement,  and  who,  in  consequence  of  such  settlement, 
would  be  entitled  to  such  relief,  and  with  the  expense  of 
which  the  county  would  be  chai-geable.  In  such  a  case,  it 
will  not  be  doubted,  that  to  entitle  a  party  to  recover,  it 
would  be  necessary  to  aver  and  prove  all  tlie  facts  necessary 
to  show  that  the  ]iarty  to  whom  the  relief  was  extended  was 
a  ]\auiicr,  whom  the  county  was  legally  bound  to  support  and 
take  care  of. 

Uu  the  three  last  points,  it  may  be  proper  to  notice,  that 
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as  tliey  are  in  some  measure  connected  tliey  may  with  propri- 
ety be  considered  together. 

Before  entering  on  the  question  of  the  propriety  of  the  ad- 
mission of  parol  evidence,  the  grounds  arising  on  the  demui'- 
rer  may  be  disposed  of.  The  appellant  contends  that  the 
County  Commissioners'  Court  had  exclusive  original 
jurisdiction  to  determine  *what  sum  was  due  for  the  [*101] 
services  rendered,  and  that,  therefore,  the  Circuit 
Court  had  no  power  to  inquire  into  the  cause  of  action.  To 
obviate  this  objection,  we  need  only  recur  to  the  Constitu- 
tion of  the  State,  which,  in  creating  the  office  of  County  Com- 
missioner, declares  that  the  "  time  of  service,  power,  and  du- 
ties, shall  le  regulated  ai%d  defined  hy  law^''  and  that  the 
object  of  its  creation  is  expressly  ^'-  for  the  purpose  of  trans- 
acting county  husinessP  Here,  then,  no  power  was  given  to 
adjudicate  on  contracts,  and  more  particularly  so  where  the 
county  itself  was  one  of  the  contracting  jmrties.  But  if  a 
doubt  could  remain,  that  no  such  grant  was  ever  given  by  the 
Constitution,  it  is  removed  by  a  recurrence  to  the  powers  and 
duties  as  prescribed  by  legislative  enactment,  which  show,  at 
once,  the  sense  in  which  the  legislative  power  understood  that 
part  of  the  Constitution  which  created  the  office.  By  the  9th 
section  of  the  act  establishing  the  Court  of  County  Commis- 
sioners, passed  22d  March,  1819,  (E.  L.  143;  Gale's  Stat. 
162,)  it  is  provided,  "  That  there  shall  be  nothing  contained 
or  construed  in  this  act  to  give  the  said  Court  any  original 
or  appellate  jurisdiction  in  civil  or  crimmal  suits  or  actions 
wherein  the  State  is  party,  or  any  individuals,  bodies  politic 
or  corporate,  are  ]?arties."  This  provision  at  once  excludes 
all  idea  of  jurisdiction  in  the  case  before  the  Court.  The 
demurrer  was,  therefore,  correctly  decided. 

In  the  consideration  which  might  be  given  to  the  admission 
of  the  parol  testimony,  on  the  supposition  that  it  conflicts 
with  settled  rules  of  evidence  in  regard  to  records,  or  the 
written  evidence  of  courts  of  record,  it  will  be  perceived  that 
a  long  and  perhaps  uninteresting  examination  of  powei'S  and 
duties  of  the  County  Commissioners'  Court,  as  they  have  been 
practically  understood,  might  be  made ;  but  how  far  that 
might  tend  to  elucidate  the  accuracy  of  the  decision  is  not  per- 
ceived ;  nor  indeed  could  it  be  profitable  or  necessary  to  in- 
vestigate the  questions  whether  this  Court  is,  in  the  legal  sense 
of  the  term,  a  court  of  record  ;  and  whether  it  is  marked  by 
those  constituent  featui'es  which  properly  characterize  a  coiu-t 
of  record,  under  the  well  known  terms  of  actor,  reus,  judex. 

It  is  by  no  means  essential  to  a  correct  determination  of  the 
question  arising  on  the  admission  of  the  evidence,  or  of  the  in- 
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stnictions  of  the  Court,  that  it  should  be  determined  whether 
the  County  Connnissioners'  Court  was  or  wa^i  not  a  court  of 
record  or  a  public  corporation  with  specified  and  defined 
powers ;  because,  while  it  is  distinctly  admitted  that  they  could 
enter  into  no  contract  which  could  bind  the  county,  except 
while  sitting  as  a  court  or  corporation,  it  does  not  necessarily 
follow  that  the  evidence  of  that  contract  must  at  all  events  be 

proved  by  a  record  of  the  fact  upon  their  minutes. 
[*102]     It  is  true  under  the  general  rules  *of  evidence  that 

the  highest  evidence  of  which  the  fact  is  susceptible, 
and  within  the  power  of  the  party  to  produce,  should  be  ad- 
duced ;  but  then  there  are  exceptions  to  all  general  rules  and 
they  arise  from  the  very  necessity  of  the  particular  cases,  j^ow 
shall  it  be  pretended  that  in  this  case  the  plaintifl:  should  have 
been  held  to  the  ])roduction  of  the  record  of  a  fact  of  which 
it  is  admitted  there  was  no  written  evidence  whatever,  and 
wliich  the  defendant  in  the  action  had  been  the  very  cause  of 
preventing  from  being  made  ?  The  County  Commissioners, 
when  the  contract  was  made,  either  through  design,  accident 
oi-  ignorance,  did  not  cause  a  record  or  minute  of  the  contract 
to  be  made  ;  and  hence  it  is  seriously  contended  that  the  plaint- 
iif  could  not  recover  because  he  does  not  adduce  that  wliich 
does  not  exist,  and  which,  being  an  act  he  could  not  do  him- 
self, he  could  neither  control  nor  prevent  from  being  omitted 
to  be  done.  To  have  excluded  parol  evidence,  under  such 
circumstances,  would  have  been  an  act  of  great  injustice  the 
means  of  defeating  a  recovery  by  the  defendant's  own  wrong. 
The  contract  was  made  ;  it  was  the  duty  of  the  County  Com- 
missioners to  have  reduced  the  contract  to  writing ;  but, 
Ijecause  they  have  omitted  their  duty,  is  the  defendant  to 
take  advantage  of  this  misfeasance  or  nonfeasance  of  its  own 
agents?  To  do  this  would  be  to  make  the  rule  of  evidence 
subservient  t(j  the  ])ur]iose  of  injustice.  No  rule  of  evidence  is 
l)etter  settled  than  that  a  })arty  may  give  parol  evidence  of  a 
writing  if  it  be  destroj^ed  or  lost.  And  why  is  it  so  ?  Is  it 
not  because  it  is  beyond  the  ability  of  the  party  to  produce  it? 
Does  not  thert  the  reason  of  the  rule  ap]>ly  with  equal  if  not 
greater  force  here  ?  It  surely  must.  Suppose  in  this  case  a 
record  of  the  contract  had  been  made,  and  by  accident  the 
book  containing  it  had  been  lost  or  destroyed,  would  it  be 
denied  that  jiarol  evidence  might  be  given?  Was  the  engage- 
ment of  the  connnissioners  to  pay  for  the  services  less  a 
contract  because  they  did  not  do  their  duty  and  cause  it  to 
1)0  entered  on  i-ecord  ?  Certainly  not.  But  the  case  shows 
that  the  identical  individuals  who,  as  commissioners,  made  the 
contract,  are  the  witnesses  by  whom  it  was  established  ;  and 
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there  could  have  been  no  danger  that  they  could  not  declare 
accurately  what  that  engagement  was.  It  is,  however,  urged 
that  a  mandamus  would  have  been  the  proper  remedy  to  have 
been  resorted  to  in  the  first  instance  to  get  the  record  evidence, 
and  by  which  to  compel  the  county  commissioners  to  have 
put  it  on  the  records.  And  would  not  parol  proof  here,  also, 
have  been  resorted  to,  to  establish  what  that  instrument  was 
which  the  commissioners  would  be  called  on  to  record  ?  But 
it  will  be  perceived  that  those  who  made  the  contract  were 
out  of  office,  and  that  consequently  their  evidence  would  have 
to  be  used  to  establish  the  contract.  It  is  then  clear  that  the 
evidence  was  properly  admitted. 

*This  reasoning  is  directly  applicable  to  the  charge  of  [*103] 
the  Court  and  equally  sustains  its  correctness.  The 
cont]-act  was  made  as  a  court,  but,  from  the  necessity  of 
the  case,  parol  evidence  was  only  let  in  to  establish  what 
the  record  of  the  Court  could  not,  because  the  contract  was  im- 
properly omitted  to  be  entered  on  the  record,  as  the  law  cer- 
tainly intended  it  should  have  been. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 


John  Woods,  plaintiff  in  error,  v.  Peter  Hynes, 
defendant  in  error. 

Errw  to  Adams. 

Negotiable  PAPER — ^Rights  op  bona  fide  holder. — The  consideration 
of  a  negotiable  note  can  not  be  impeached  in  the  hands  of  an  innocent  as- 
signee, who  received  the  note  before  it  became  due. 

Same — Fraud. — The  fraud  which  will  vitiate  a  note  in  the  hands  of  an 
innocent  assignee,  must  bei«  obtainbig  the  waking  or  execitt'uw  oiihenotQ. 
Fraud  in  relation  to  the  consideration,  or  in  the  contract  upon  which  the  note 
is  given,  is  not  sufficient.'' 

Istmaterial  issue — Practice. — ^Where  the  issue  is  wholly  immaterial, 
the  verdict  of  the  jury  will  be  set  aside.  The  rule  isi  that  where  matter, 
be  it  never  so  well  pleaded,  could  signify  nothing,  judgment  may,  in  such 
cases,  be  given  as  by  confession. 

This  action  was  tried  at  the  October  term,  1832  of  the 
Adams  Circuit  Court,  before  the  Hon.  Richard  M.  Young. 
The  note  upon  which  the  action  was  brought,  is  as  follows : 

Negotiable  paper — Fraud.     Cited:    45  111.  287;  SBradw.  635.    See 

Mulford   r.  Shepard,  j^^t    583;  Young  v.   Ward,    21  111.  225;   Easter   v. 

'  Minard,  26  111.  494.     Immaterial  issue,  see  Hitchcock  r.  Haight,  2  Gilm.  604. 

^NegofiahJe  pajjer — AVhat    will  vitiate  a  promissory  note  in  hands  of 

a  bona  fide  holder.     See  Midford  v.  Shepard,  iwst  583,  note. 
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"  QciNCY,  18th  October,  1831. 
"  On  or  before  the  15th  of  March,  1832,  I  promise  to  pay  imto 
David  Wilkin  or  order,  the  sum  of  one  thousand  dollars,  law- 
ful money  of  the  United  States,  without  defalcation,  being  for 
value  received,  as  witness  my  hand  and  seal  tha  above  date. 

Peter  Hynes.  [l.  s.] 

Witness : 

S.  W.  RoGEES, 
WiLLAKD  KeYES." 

"  Pay  the  within  to  Mr.  John  Woods,  or  his  order  or  assigns. 
St.  Louis,  Nov.  21,  1831.  David  Wilkin."" 

The  defendant  in  the  Court  below  filed  the  following  plea  : 
"  And  the  said  Peter  Hynes  comes  and  defends  the  wrong  and 
injury,  when  and  where,  etc.,  and  for  plea  says,  that  the  said 
plain'tift"  (actio  non)  because  he  says  that  the  said  David  Wilkin, 
the  person  to  whom  the  said  writing  obligatory  was  made, 
used  fraud  and  circumvention  in  obtaining  the  said  writing 
from  this  defendant ;  that  the  said  Wilkin,  being  a 
[*104]  stranger  in  this  country,  *came  to  the  town  of  Quincy 
with  a  quantity  of  goods  boxed  up  in  boxes  and  crates  ; 
that  the  said  Wilkin,  in  order  to  practice  fraud  and  cir- 
cumvention in  the  sale  of  the  said  goods  with  advantage 
and  benefit  to  himself,  represented  himself,  in  the  town  of 
Quincy,  to  be  a  religious  man  and  a  member  of  the  Presby- 
terian Church,  in  consequence  whereof  this  defendant  believed 
the  said  Wilkin  to  be  an  honest  man,  who  would  take  no  ad- 
vantage, and  use  no  deception  in  a  trade  ;  that  the  said  writ- 
ing was  executed  by  this  defendant  to  the  said  Wilkin,  in  con- 
sideration of  the  sale  of  the  said  goods  frtun  the  said  Wilkin 
to  this  defendant ;  that  at  the  time  of  the  sale  of  the  said 
goods,  and  of  the  execution  of  said  note,  the  said  Wilkin,  not- 
withstanding all  his  said  jiretenses  to  religion  and  sanctity,  did 
falsely  and  fraudulently,  and  with  an  intention  to  deceive  and 
circumvent  this  defendant,  represent  to  this  defendant  that 
the  said  goods  so  boxed  and  crated  up,  as  aforesaid,  were  of 
a  good  (juality,  and  that  they  were  equal  in  (juantity  to  be  of 
vahie  to  tlie  amount  of  said  writing.  Yet  this  defendant  in 
fact  says  that  the  said  gotuls  were  greatly  and  scandalously  in- 
ferior in  quality  to  wliat  they  were  represented  to  be  by  the 
said  Wiikin,  and  were  greatly  and  scandalously  deficient  in 
(piantity  to  what  tliey  were  represented  to  be  by  the  said  AVil- 
kin,  so  that  they  were  in  nowise  of  value  to  the  amount  of  the 
said  note  ;  and  tlie  said  defendant  says  tliatso  soon  as  he  ascer- 
tained the  aforesaid  deficiencies  in  the  said  goods,  this  defend- 
ant tendered  the  said  goods  back  to  the  said  Wilkin,  but  the 
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said  "Wilkin  refused  to  receive  the  same,  all  wliich  this  defend- 
ant is  readj  to  verify,  wherefore,  he  prays  judgment,  etc. 

FoED,  Ralston  &  Whitney, 

Defts.'  Attorneys." 

A.  Williams,  for  the  plaintiff  in  error. 

J.  W.  Whitney,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  deM,  on  a  sealed  note  for  one  thou- 
sand dollars,  which  is  made  payable  to  order.  By  the  declara- 
tion it  appears  that  the  plaintiff  became  the  assignee  of  the 
note  before  it  became  due.  To  the  declaration,  which  is  in  the 
usual  form,  the  defendant  pleaded  a  special  plea  that  the  note 
in  question  was  obtained  by  fraud  and  circumvention,  and 
alleged  that  the  goods  for  which  it  was  given  were  less  in 
quantity  and  deficient  in  quality  from  what  they  were  repre- 
sented by  one  Wilkin,  the  payee  of  the  note.  To  this  plea 
there  was  a  general  demurrer  and  joinder.  The  Court  over- 
ruled the  demurrer,  adjudging  the  plea  sufficient ;  the  plaintiff 
took  issue  on  the  jDlea  ;  a  trial  was  had,  and  a  general  verdict 
.  for  the  defendant,  and  judgment  in  his  favor  for  costs. 

*To  reverse  this  judgment,  the  plaintiff"  prosecutes  [*105] 
this  writ  of  error.  It  will  be  apparent  that  the  plea 
would  have  been  no  bar  to  the  action  on  the  note  in  the  hands 
of  an  innocent  indorsee  or  assignee,  as  has  been  repeatedly  ad- 
judged; nor  has  the  6th  section  (R.  L.  484;  Gale's  Stat.  527) 
of  the  act  of  the  General  Assembly  of  this  State,  given  the 
right  to  interpose  such  a  defense  where  there  is  a  mere  cleff- 
ciency  in  the  quality  or  quantity  of  the  article  sold,  as  between 
the  maker  and  the  assignee.  It  declares  that,  "  if  any  fraud  or 
circumvention  be  used  in  obtaining  the  making  or  executing 
any  instrument,"  the  note  shall  be  void  not  only  between  the 
maker  and  payee,  but  also  in  the  hands  of  every  subsequent 
holder. 

The  present  case  does  not  come  within  this  provision;  the 
fraud,  as  attempted  to  be  charged,  consists  in  the  contract  itself, 
and  not  in  the  obtaining  the  making  of  the  note.  If  a  person  rep- 
resent a  note  to  contain  a  particular  sum,  when,  in  truth,  the 
amount  is  much  greater,  here  would  be  a  case  contemplated  by 
the  statute ;  the  note  would  be  void  not  only  between  the 
maker  and  the  payee,  but  also  in  the  hands  of  every  subse- 
quent holder.  That,  however,  is  not  the  case  here,  for  the 
plea  admits  a  consideration,  but  denies  a  consideration  to  the 
extern  of  the  face  of  the  note,  because  of  a  deficiency  in  the 
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quantity  and  quality  of  the  articles  sold,  which  it  alleges  were 
represented  to  be  of  full  value.  It  will  not  be  denied  that  the 
plaintiff  was  entitled  to  recover  the  vahie  of  the  goods,  even 
if  he  had  stood  in  the  place  of  the  original  payee,  but  being  an 
innocent  holder  before  the  note  became  due,  it  is  most  clear  that 
the  matters  of  the  plea  would  be  no  legal  defense  to  the  action. 
The  issue,  then,  w^as  a  wholly  immaterial  one,  and  the  verdict, 
on  that  ground,  ought  to  be  set  aside.  The  Circuit  Court 
ought  to  have  sustained  the  demurrer ;  but  it  will  be  seen  from 
the  pleadings  in  the  cause,  when  the  demurrer  to  the  plea  was 
overruled,  the  plaintiff  replied,  and  took  issue  on  the  plea.  The 
question  on  the  demurrer  might  probably  not  now  be  regu- 
larly before  the  Court  for  its  decision,  yet  as  the  issue  tried 
was  one  wholly  immaterial  to  the  question  before  the  Circuit 
Court,  this  Court  is  bound  to  reverse  the  judgment,  and  to 
render  a  judgment  for  the  plaintiff,  notwithstanding  the  ver- 
dict of  the  Court  below.  The  rule  is,  that  when  the  matter, 
be  it  never  so  well  pleaded,  could  signify  nothing,  judgment 
may,  in  such  cases,  be  given  as  by  confession.  (2  Ld.  Eaym. 
1)24;  1  Stra.  394;  2  Doug.  749;  authorities  cited  in  2  Peters- 
dorff's  Abridg.) 

The  clerk  of  this  Court  will  assess  the  damages  on  the  note, 
which  is  the  interest,  and  render  a  judgment  for  the  debt  and  _ 
damages  so  computed,  with  tlie  costs  of  this  Court,  and  tlie 
Circuit  Court  of  Adams  county. 

J'udgrnent  reversed,  and  final  judgment  rendered. 

[*106J  *NoTE  BY  ScAMMON.     After  the  dccisi 011  of  the  Court  overruling 

the  demurrer,  if  the  defendant  rejoins  to  the  replication,  and  issue 
is  taken  thereon,  it  is  a  complete  waiver  of  the  demurrer;  Beers  r.  Philips, 
Breese,  19. 

A  plea  of  the  general  issue,  the  demurrer  being  undisposed  of,  is  a  waiver 
of  the  demurrer:  Cobb?'.  Ingalls,  Breese,  180. 

After  issue  taken  on  the  facts  contained  in  the  declaration,  it  is  sufScient 
for  the  plaintiff,  by  proof,  to  sustain  the  material  averments  contained 
therein.  Ante,  52.  By  pleading  to  the  declaration,  the  dt>fendant  waives 
his  demurrer:  Buckmaster  r.  Grundy,  decided  Dec.  term,  18o6,  post. 

It  is  not  the  duty  of  the  Circuit  Court,  of  its  own  motion,  to  set  aside 
an  immaterial  issue.  A  motion  to  set  aside  such  issue  must  be  made  in  the 
Qourt  where  the  verdict  is  rendered:  Burlingame  et  al.  r.  Turner,  post,  588. 
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The  President  and  Directoes  of  the  State  Bank 
OF  Illinois,  plaintiffs  in  error,  v.  George  Brown 
and  Charles  Stephens,  defendants  in  error. 

Error  to  Clinton. 

Staficfe  of  limitations. — A  debt  due  to  the  State  Bank  of  Illinois,  is  a 
debt  due  to  the  State,  and  is  not  barred  by  the  statute  of  limitations. 

This  cause  was  tried  at  the  April  term,  1833,  of  the  Clinton 
Circuit  Court,  before  the  Hon.  Theophilus  W.  Smith,  and  a 
judgment  rendered  for  the  defendants,  upon  which  the  plaint- 
iffs brought  a  writ  of  error. 

J.  Semple,  Attorney  General,  and  A.  Cowles,  for  the  plaint- 
iffs in  error,  cited,  Breese,  247 ;  Breese's  Appendix,  31 ;  2lad- 
ison  Co.  V.  Bartlett,  Atite,  67 ;  Bal.  on  Lim.  18. 

Snyder  and  Thomas,  for  the  defendants  in  error. 

Browne,  Justice,  delivered  the  opinion  of  the  Court: 
This  is  an  action  of  assumpsit  brought  on  a  note  given  to 
the  plaintiffs  for  the  use  of  the  people  of  this  State.  The  de- 
fendants pleaded  the  statute  of  limitations,  to  which  plea  the 
plaintiff's  demurred,  and  the  Court  below  overruled  the  denmr- 
rer  and  gave  judgment  for  the  defendants.  The  error  relied 
on  to  reverse  the  judgment,  is,  that  the  statute  of  limitations 
does  not  apply  to  debts  due  the  bank.  In  the  case  of  More- 
land  and  Willis  v.  The  State  Bank  of  Illinois  (Breese,  203), 
this  Court  held  that  the  directors  of  the  bank  did  not  act  for 
their  own  benefit;  and  their  omission  and  neglect  did  not 
work  an  injury  to  the  State;  and  at  the  December  term, 
1821:,  in  the  case  of  The  administrators^  widow.,  and  heirs  of 
F.  Ernst,  deceased,  v.  The  State  BanJc  of  Illinois  (Breese's 
App.  31),  this  Court  decided  that  a  release  from  all  debts  due 
to  this  State  was  a  release  of  debt  secured  by  mort- 
[*107]  gage  to  the  said  bank.  By  the  *statute  creating  the 
State  Bank,  it  is  declared  that  it  shall  belong  to  the 
State  of  niinois.  Hence  it  follows  that  the  people  of  Illinois 
are  the  real  plaintiffs,  and  are  alone  entitled  to  the  benefit  of 
a  recovery.  The  president  and  directors  are  in  no  way  bene- 
fited or  injured  by  the  proceedings  of  the  bank.  Are  the 
people  then  barred  by  the  statute  of  limitations  ?  This  ques- 
tion, though  not  directly  before  the  Court,  was  incidentally  de- 
cided in  the  case  of  Madison  County  v.  Bartlett,  {ante  67)  at 
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the  last  term  of  this  Court.  The  Court  there  say,  "It  is  a 
well  settled  principle  that  a  State  is  not  barrc  d  b  /  a  statute  of 
limitations,  unless  expressly  named,"  and  we  see  no  reason  to 
change  the  opinion  thus  expressed.  The  Court  below  there- 
fore erred  in  overruling  the  demurrer  to  the  defendants'  plea. 
The  judgment  below  is  reversed  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Judgment  reversed. 


Thomas  Ceocker,  j^laintiff  in  error,  v.  Hermai^  Good- 
sell  and  Luke  Keyes,  defendants  in  error. 

Error  to  Adams. 

Contracts. — ^Wliere  by  a  contract  G.  anclK.  were  to  build  a  mill  for  C, 
and  four  months  after  the  contract  should  be  completed,  C.  was  to  pay  them 
^150.  Held,  that  they  could  not  sustain  an  action  for  the  ^150  until  the  ex- 
jjiration  of  four  months  from  the  time  the  services  were  offered  to  be  per- 
formed, although  they  were  prevented  from  completing  the  contract  by  the 
conduct  of  C. 

Whether  a  written  contract  contains  a  condition  precedent  or  not,  is  a 
question  of  law  for  the  Court  to  decide;  and  it  is  not  a  matter  for  the  con- 
sideration of  the  jury. 

On  the  19th  day  of  November,  1830,  Goodsell  and  Keyes 
instituted  a  suit  in  the  Adams  Circuit  Court,  against  Crocker, 
upon  the  following  agreement : 

"  This  article  of  agreement  made  and  entered  into  this  sev- 
enth day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty,  between  Thomas  C^'ocker  of  the  first  ])art, 
and  Herman  Goodsell  and  Luke  Keyes  of  the  second  part,  all 
of  Adams  County  and  State  of  Illinois,  Witnesseth  :  That  the 
party  of  the  lirst  part  doth  agree  to  ]iay  the  said  ]  arty  of  the 
second  part  one  hundred  and  lift}'  dollars,  when  the  said  party 
of  the  second  part  do  complete  a  saw-mill  in  a  workmanlike 
manner  for  the  said  party  of  the  lirst  part ;  and  the  said  jiarty 
of  the  first  part  doth  agree  to  ]iay  the  said  party  of  the  second 
part  the  sum  of  one  hundred  and  fifty  dollars  in  four  months 
after  the  mill  shall  be  completed;  and  the  said  i^arty 
[*10S]  of  the  first  part  doth  agree  to  '"board  the  said  liarty 
of  the  second  part  and  find  them  a,,  reasonable  quan- 
tity of  liquor,  and  to  haul  the  timber  to  the  place,  and  to  find 
all  necessary  irons  for  the  said  mill  as  fast  as  the  said  ]'arty  of 
the  first  ])art  can  conveniently,  and  the  said  ]>arty  of  the  first 
part  doth  •  agree  to  clean  out  a  suitable  place  for  said  mill. 
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And  ilie  said  party  of  the  second  part  do  agree  to  put  in  a 
forebay,  and  the  said  party  of  the  first  part  is  to  find  piank  f  or 
that  purpose. 

(Signed)  '  Thomas  Crockee, 

H.  Goodsell, 
Luke  Keyes." 

The  declaration  was  in  assumpsit,  and  contained  three 
counts.  The  first,  after  stating  the  contract,  averred  that  the 
plaintiffs  "  did  enter  upon  and  commence  the  said  work,  and 
for  that  purpose  did  procure  and  find  all  labor  and  tools  nec- 
essary for  performing  the  same,  and  did  the  same,  in  part,  ac- 
cording to  the  tenor  and  effect  of  said  agreement,  and  have 
always  been  ready  and  willing  to  perform  and  complete  the 
whole  of  the  said  work  in  pursuance  of  the  said  agreement,  of 
all  which  said  premises  the  said  defendant  hath  had  notice,  to 
wit,  at  Adams  county  aforesaid,  on  the  twentieth  day  of  June, 
in  the  year  aforesaid.  Yet  the  said  plaintiffs  in  fact  say  that 
the  said  defendant  contriving  and  wrongfully  intending  to  in- 
jure the  said  plaintiffs,  did  not  nor  Avould  perform  his  said 
promises  and  undertakings,  but  thereby  craftily  and  subtlely 
deceived  the  said  plaintiff's  in  this,  to  wit,  that  the  said  defend- 
ant did  not  nor  would  furnish  the  plank  necessary  in  erecting 
and  completing  the  said  forebay  connected  with  the  said  mill ; 
that  the  said  defendant  did  not  nor  would  provide  the  nec- 
essary irons  for  performing  and  completing  the  work  of  the 
said  mill ;  and  that  he,  the  said  defendant,  did  not  nor  would 
pay  the  said  sums  of  one  hundred  and  fifty  dollars  in  the  said 
agreement  specified,  or  either  of  them,  or  any  part  of  them,  to 
the  said  plaintiffs,  but  on  the  contrary  hath  hitherto  wholly 
neglected  and  refused  so  to  do,  to  wit,  at  Adams  county  afore- 
said, on  the  twenty-fifth  day  of  June,  in  the  year  aforesaid ; 
and  the  said  defendant  further  disregarding  the  said  agree- 
ment and  his  said  several  promises  and  undertakings,  after- 
ward, on  the  twelfth  day  of  October  in  the  year  aforesaid,  at 
Adams  county  aforesaid,  did  not  nor  would  permit  or  suffer 
the  said  plaintiff's  to  proceed  to  complete  the  said  work,  and 
then  and  there  wholly  hindered  and  prevented  them  from  so 
doing,  to  wit,  on  the  twentieth  day  of  October,  in  the  year 
aforesaid,  at  Adams  county  aforesaid." 

The  second  contains  an  averment  of  the  completion  of  the 
contract  on  the  part  of  the  plaintiffs ;  and  the  last  is  the  usual 
count  for  labor  and  services. 

The  defendant  pleaded  the  general  issue,  and  a  trial 
was  had  at  *the  May  term,  1831,  and  a  verdict  ren-     [*109] 
dered  for  the  plaintiffs  for  $200. 

A  bill  of  exceptions  was  taken,  which  is  as  follows :    "  Be  it 
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remembered  that  on  the  trial  of  this  cause,  after  the  evidence 
had  been  concluded  both  on  the  part  of  the  plaintilfs  and  de- 
fendant, the  defendant's  counsel  moved  the  Court  to  instruct 
the  jury,  '  That  the  completion  of  the  mill  and  forebay  is  a 
condition  precedent,  and  if  the  ]3laintiffs  have  failed  to  prove 
the  performance  of  said  work,  they  can  not  recover  the  specific 
price  agreed  to  be  jmid  by  said  contract  for  the  said  services. 
And  if  they  are  entitled  to  recover  at  all,  they  can  not  recover 
the  last  payment  until  four  months  from  the  time  the  plaint- 
iffs did  the  last  work  on  the  said  mill.'  Which  instruction  the 
Court  refused  to  give,  and  decided  that  that  part  of  the  in- 
struction asked  for,  in  relation  to  the  com]:)letion  of  the  mill 
and  forebay,  and  its  being  a  condition  precedent,  was  a  matter 
for  the  consideration  of  the  jury ;  and  that  an  absolute  per- 
formance, in  point  of  fact,  would  not  be  necessary  to  be  proved, 
provided  an  offer  had  been  made  by  the  plaintilfs  to  ]ierform 
the  work,  and  the  defendant  by  his  conduct  had  prevented  their 
doing  it.  The  defendant's  counsel  further  moved  the  Court 
to  instruct  the  jury,  '  That  if  the  said  plaintiffs  were  entitled 
to  recover  from  the  said  defendant,  the  said  specific  jirice,  with- 
out completing  the  work  for  which  it  was  to  be  |  aid,  their 
right  to  sue  for  the  last  payment  in  said  agreement  mentioned 
did  not  accrue  until  four  months  after  they,  the  said  idaintiffs, 
did  the  last  work  on  said  mill,  in  pursuance  of  the  said  con- 
tract,' which  instruction  the  Court  also  refused  to  give.  To 
which  said  several  opinions  of  the  Court  the  said  defendant 
by  his  counsel  excepts,  and  ])rays  that  this  his  bill  of  exceptions 
may  be  signed,  sealed,  and  made  a  part  of  the  record. 

Kireptions  allowed. 
(Signed)  RicnARD  M.  Young,     (l.  s.)" 

A.  Williams,  for  the  plaintiff  in  error. 

J.  W.  Whitney,  for  the  defendants  in  error. 

Browne,  Justice,  delivered  the  opinion  of  the  Court: 
This  is  a  writ  of  error  brought  here  from  the  Adams  Circuit 
Court,  to  reverse  a  judgment  of  that  Court.  The  case  stands 
thus :  After  all  the  evidence  had  been  closed,  the  defendant's 
counsel  moved  the  Court  to  instruct  the  jury,  "  That  the  com- 
pletion of  the  mill  is  a  condition  ])recedent ;  and  if  the  plaint- 
iffs have  failed  to  ])rove  the  jierformancc  of  said  work,  they 
can  not  recover  the  s])ecific  price  agi-eed  to  be  ]iaid  by  said  con- 
tract for  said  services.  And  if  they  are  entitled  to  recover  at 
all,  they  can  not  recover  the  last  payment  until  four  months 
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from  the  time  the  plaintiffs  did  the  last  work  on  said 
mill " — which  instructions  *tlie  Courtrefused  to  give.  [*110] 
It  is  very  clear  that  the  Court  below  erred  in  refus- 
ing to  give  the  instructions  called  for  b}'  the  defendant's  coun- 
sel. By  the  contract,  most  assuredly,  the  performance  of  the 
work  was  a  condition  precedent,  and  the  plaintiffs  below  hound 
themselves  to  wait  four  months  after  the  completion  of  the 
mill,  and  this  they  did  not  do.  This  Court  are  of  the  opinion 
that  the  judgment  below  be  reversed  with  costs,  and  the  cause 
remanded  to  the  Circuit  Court  of  Adams  county. 

Judgment  reversed. 


Lewis  Bailey,  administrator  of  Stephen  Benedict,  de- 
ceased, plaintiff  in  error,  v.  James  B.  Campbell, 
defendant  in  error. 

Error  to  La  Salle. 

Action  by  adjiinistratoe  for  use  and  occupation. — In  order  to  en- 
able an  administrator  to  maintain  an  action  for  the  nse  and  occupation  ot  a 
farm,  the  plaintiff,  or  his  intestate,  must  have  been  the  owner  ot  the  prem- 
ises, or  there  must  have  been  an  express  contract  on  the  part  of  the  defend- 
ant to  pay  rent. 

Instructions — Waiver. — If  the  Court,  in  giving  instructions  to  the  jury, 
use  an  ambiguous  word,  but  at  the  same  time  the  language  of  the  statute, 
the  party  who  desires  more  explicit  instructions  upon  the  meaning  of  the 
term  should  ask  such  explanations  as  he  may  deem  necessary.  If  he  fail  to 
do  so,  it  is  too  late  to  complain  in  the  Supreme  Court. 

Costs. — A  judgment  for  costs  can  not  be  rendered  against  an  administra- 
tor. 

The  bill  of  exceptions  in  this  case  shows  that  Bailey,  the 
plaintiff  in  error,  made  improvements  upon  a  lot  of  public 
land,  by  cultivating  the  same  and  erecting  a  dwelling-house 
thereon,  previous  to  the  year  1829,  and  that  he  afterward  sold 
!,his  improvements  to  his  intestate.  The  intestate  leased  the  same 
for  one  year,  to  one  Bartholomew,  who  leased  the  same  to  one 
McKernan,  who  sold  the  improvements  to  the  defendant, 
Campbell,  who  occupied  and  ini]: roved  the  jDremises  during 
-the  years  1829,  1830,  and  1831. 

The  cause  was  tried  at  the  April  term,  1831,  of  the  La  Salle 
Circuit  Court,  and  a  judgment  rendered  for  the  defendant,  for 
costs. 

The  instructions  given  to  the  jury  appear  in  the  opinion  of 
rthe  Court. 
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1j.  Bigelow,  for  the  plaintiff  in  error,  relied  upon  tlie  folio w- 
insj  points  and  authorities  : 

1.  Where  a  lessee  continues  in  possession  after  the  expiration 
of  his  term,  he  may  be  treated  as  impliedly  agreeing  to  become 

tenant  from  year  to  3'ear,  on  the  terms  of  the  original 
pill]     lease,  and  *will  be  liable  to  the  lessor  in  an  action  for 

use  and  occupation,  upon  an  implied  contract.  2 
Blac.  Com.  14T,  n.  3,  and  151,_  n.  5 ;  1  Cruise's  Dig.  282 ; 
Chitty  on  Cont.  96  ;  ^llis  v.  Paige  et  al.,  1  Pick.  43  ;  Jirewer 
V.  Knapp  et  al.,  do.  332  ;  Aheel  v.  liadcliffe,  13  Johns.  297  ; 
same  v.  same,  15  do.  505  ;  2  Comyn  on  Cont.  518. 

2.  An  under-lease,  or  conveyance  of  the  whole  term  by  the 
lessee,  amounts  to  an  assignment  of  the  lease.  Bac.  Abr. 
Leases,  etc.,  I,  3  ;  2  Blac.  Com.  327,  n.  (57) ;  and  3  do.  171-2  ; 
4  Cruise's  Dig.  Ill  ;  Phillips  v.  Eothiuell,  4  Bibb,  33 ;  Cox 
V.  Femolel',  do.  528 ;  2  Saund.  Plead.  627. 

3.  If  a  term  be  assigned  by  the  lessee,  the  assignee  stands  in 
his  place,  and  is  liable  to  the  lessor  for  the  rent  in  the  same 
manner  and  to  the  same  extent  that  the  lessee  would  be. 
Benson  v.  Bolles,  8  Wend.  175. 

4.  A  tenant  is  not  permitted  to  dispute  his  landlord's  title, 
whether  such  tenant  be  the  original  lessee  or  his  assi2:nee. 
Chitty  on  Cont.  99  ;  2  Stark.  Ev.  533  ;  3  do.  1517  ;  2  B'ac. 
Com,  327 ;  Phillips  v.  Bothwell,  4  ]3ibb,  33 ;  2  Pirtle's  Dig. 
37,  §§  3,  5,  7,  9. 

5.  An  action  for  use  and  occupation  may  be  maintained 
upon  an  implied,  as  well  as  on  an  express,  contract.  Chitty 
on  Cont.  106,  n.  f,  and  107,  n.  (k);  3  Stark.  Ev.  1517;  2 
Comyn  on  Cont.  5J2  et  seq.;  2  Saund.  Plead.  890-3,627: 
Osgood  y.  Pewey,  IZ  ^o\m?>.  240;  JIullv.  Vaug/ia?i,  6  Trice, 
167  ;  JacA's  v.  Smith,  1  Bay,  315  ;  Smith  v  .Sheriff,  do.  443  ; 
Calvert  v.  Slmps'm,  1  J.  J.  Marsh,  548  ;  Stat.  Feb.  13,  1827, 
§  1.  (E.  L.  675;  Gale's  Stat.  435.) 

6.  A  person  who  has  made  or  bought  improvements  upon 
a  tract  of  public  land  which  entitle  him  to  a  pre-emption  un- 
der the  laws  of  the  United  States,  has  a  right  of  possession 
against  all  except  the  United  States,  and  may  be  regarded  as 
the  owner  of  the  land  within  the  act  concerning  landlords  and 
tenants.  1  Saund.  Plead.  454,  464  ;  2  do.  '6'6'd  ;  Boss  et  al.  v. 
Beddick,  ante,  73  ;  Pavis  v.  Maso7i,  4  Pick.  156. 

7.  The  holding  over  of  a  lessee  or  his  assignee,  is  not  a 
disseizin  of  the  lessor,  unless  he  request  possesion  and  it  be 
refused  him  ;  and  not  even  then,  except  at  his  election,  he 
having  a  right  to  treat  such  wrongful  detention  as  a  disseizin, 
if  he  chooses  to  do  so,  for  tlie  sake  of  his  remedy.  1  Cruise's 
D'g.    280;  5  do.    357,    373;  3  Blac.  Com.  170-'3 ;   Taylor  x. 
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Horde,  1  Burr.  60  ;  Eicard  y.  Williams  et  al.  7  Wheat.  59  ; 
Co7n'th  V.  Dudley,  10  Mass.  403. 

8.  The  death  of  a  lessor  does  not  operate  as  a  determination 
of  the  tenancy.  Chitty  on  Cont.  102,  103  ;  2  Blac.  Com.  150, 
n.  4  ;  1  Crnise's  Dig.  285,  255. 

9.  The  owner  of  improvements  on   pnblic   land   has   no 
snch  estate  as  will  descend  to  his  heir  ;  but  the  same, 
together  with  *the  rents  thereof,  will  belong  to  his     [*112] 
executor  or  administrator.     Perhaps  the  estate  is  a 

mere  chattel  interest.  Stat.  Feb.  15,  1831  (R.  L.  420  ;  Gale's 
Stat.  434);  Toller,  179,  437,  and  authorities  there  cited; 
Lomhard  v.  Buggies,  Amer.  Jurist,  xx,  485. 

T.  FoED  and  Davis,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
This  is  an  action  of  deht  for  the  use  and  occupation  of  a 
farm.  The  bill  of  exceptions  states  that  it  was  proved  or  ad- 
mitted on  the  trial,  that  the  farm  was  public  land  on  which 
improvements  had  been  made  and  sold  to  the  plaintiff's  intes- 
tate, M^ho  leased  the  same  to  one  Bartholomew,  who  leased  the 
same  to  one  McKernan ;  and  that  McKernan  sold  the  im- 
provements to  the  defendant,  who  entered  and  occupied  the 
farm  ;  for  which  occupation  this  action  is  brought.  On  this 
state  of  facts,  the  judge  instructed  the  jury  that  "  the  plaintiff 
or  his  intestate  must  have  been  the  owner  of  the  land,  or  that 
there  must  have  been  an  exj^ress  contract  on  the  part  of  the 
defendant  to  pay  rent,  in  order  to  entitle  the  plaintiff  to  re- 
cover." To  which  instruction  the  plaintiff  excepted  The 
jury  returned  a  verdict  for  the  defendant,  and  judgment  was 
entered  thereon  against  the  plaintiff  for  costs.  To  reverse 
th^'s  judgment,  the  cause  has  been  brought  to  this  Court  by 
writ  of  error. 

Was  the  instruction  wrong?  If  it  is  intended  to  support 
this  action  under  the  "  Act  concerning  Landlords  and  Ten- 
ants^'' the  instruction,  being  in  the  language  of  the  statute, 
was  right.  If  the  word  "  owner,"  as  used  in  the  statute,  is 
ambiguous,  it  was  the  duty  of  the  plaintiff  to  have  asked  for 
such  explanation  of  the  term  as  he  deemed  necessary  ;  not 
having  asked  for  any  explanation,  it  is  too  late  to  complain  in 
this  Court.  Do  the  facts  render  the  instruction  wrong  at 
common  law  ?  In  order  to  maintain  an  action  at  common  law 
for  use  and  occupation,  it  is  necessary  to  prove  either  that  the 
defendant  entered  the  premises  by  permission  of  the  plaintiff, 
or  that  the  actual  relation  of  landlord  and  tenant  existed.  In 
this  cause   we  must  understand  from  the  case  that  the  im- 
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provements  were  sold  to  the  defendant,  and  that  he  purchased 
in  the  expectation  of  becoming  the  absohite  owner  of  the  im- 
provements, and  not  the  tenant  of  any  person.  AVill  the  law 
presume  that  improvements  purchased  in  this  manner  created 
the  relation  of  landlord  and  tenant,  and  imply  that  the  en- 
trance of  the  defendant  was  by  permission  of  the  plaintiff  ? 
We  think  not ;  for  such  presumption  would  entirely  contra- 
dict the  facts  of  the  case.  If  the  proof  had  established  the 
fact  that  the  defendant  knew  when  he  purchased  the  im- 
provements in  question,  that  the  seller  was  a  tenant,  there  can 
be  no  doubt  that  imder  such  a  state  of  the  case,  the 
[*113]  law  would  have  raised  every  *necessary  presumjition 
to  prevent  the  defendant  from  availing  himself  of 
his  own  want  of  good  faith,  to  defeat  the  action.  The  Court, 
therefore,  is  clearly  of  opinion,  that  the  facts  of  this  case 
would  not  have  justified  the  Court  in  charging  the  jury  that 
the  plaintiff  was  entitled  to  recover  without  proving  either  an 
express  contract  to  pay  rent,  or  an  admission  on  the  part  of 
the  defendant,  that  he  held  as  tenant  of  the  plaintiff".  In 
arriving  at  this  result,  the  Court  does  not  intend  to  deny  the 
doctrine,  that  "  a  tenant  is  not  permitted  to  dispute  his  land- 
lord's title  whether  such  tenant  be  the  original  lessee  or  his 
assignee,"  for,  in  our  opinion,  the  facts  do  not  warrant  the 
idea  that  any  such  relation  existed  ;  nor  do  we  intend  to  con- 
trovert the  jDOsition  that  "  a  jiurchaser  can  not  obtain  a  better 
title  than  his  vendor  had."  This  doctrine,  however,  could  not 
in  this  case  raise  either  an  express  or  iinplied  promise  on  the 
j)art  of  the  defendant  to  pay  rent. 

Although  the  Court  does  not  perceive  any  error  in  the 
charge  of  the  judge,  yet  as  the  judgment  is  given  for  costs, 
it  must  be  reversed.  The  suit  was  brought  by  an  administra- 
tor, in  the  right  of  his  intestate.  In  such  a  case  the  statute 
"  Concerning  Costs'^  does  not  give  costs  against  the  ]ilaintiff". 

For  this  error,  the  judgment  must  be  reversed  so  far  as 
giving  costs  is  concerned  and  affirmed  in  other  respects.  The 
costs  of  this  Court  are  divided  between  the  parties. 

Judgment  i'eversed,  and  judgment  rendered  in  this  Court. 
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John  Caeson,  appellant,  v.  William  Claek,  appellee. 

Appeal  from  Sangamon, 

Practice — ^Former  adjitdication — When  a  bar. — In  order  to  bar  a 
subsequent  action  before  a  justice  ol:  the  peace,  on  the  ground  that  a  prior 
suit  between  the  same  parties  has  been  determined  by  a  justice,  it  must  be 
shown  that  the  demands,  in  both  suits,  were  of  such  a  nature  1  hat  they  might 
be  consolidated  into  one  action,  and  that  the  first  suit  was  tried. 

Contract — Consideratioi*. — To  constitute  a  valid  contract  it  must  be 
made  by  parties  competent  to  contract,  and  be  founded  on  a  sufficient  con- 
sideration. If  the  consideration  be  passed  and  executed  it  can  then  be  en- 
forced only  upon  the  ground  that  the  consideration  or  service  was  rendere,d 
at  the  request  of  the  party  promising. 

Public  land — Improvements. — A  promise  to  pay  for  improvements 
made  upon  the  public  lands  will  not  bind  the  promisor  if  made  after  the  pur- 
chase of  the  same. 

A  purchaser  of  land  from  the  government  is  under  no  moral  or  legal  ob- 
ligation to  pay  for  improvements  made  thereon  before  his  purchase  and 
without  his  request. 

Pre-emption  laws. — The  pre-emption  laws  of  the  U.  S.  can  not  be  con- 
strued as  invitations  to  settle  upon  the  public  lands. 

The  appellee,  William  Clark,  bronglit  an  action  against  the 
appellant,  before  a  justice  of  the  peace  of  Sangamon 
coTinty,  which  *was   appealed   to  the  Circuit   Court,     [*114] 
where  a  judgment  was  rendered  in  favor  of  the  ap- 
pellee for  $69.87. 

The  cause  was  ti-ied  at  the  April  term,  1830,  before  the  Hon. 
Samuel  D.  Lockwood. 

J.  Semple,  for  the  appellant. 

S.  T.  Logan,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court: 
The  bill  of  excejrtions,  or  rather  demurrer   to  evidence,  in 
this  case  presents  this  state  of  facts. 

The  plaintiff  below  made  an  improvement  on  the  land  of 
the  United  States,  which  the  defendant  afterward  purchased 
of  the  government,  and,  after  the  purchase,  promised  the  plaint- 
iff to  pay  him  the  value  of  his  improvements.  It  further 
appears  from  the  evidence  that  the  plaintiff  had,  prior  to  the 
commencement  of  this  suit,  instituted  an  action  before  a  justice 

Cited  :  Suit  in  Justice  Court— When  a  bar  :  42  111.  305  ;  57  111. 
282  ;  90  ni.  463.  See  Stai-r  &  C.  111.  Stat.  1448,  notes  Ch.  79,  \  49;  also 
^;os^  213.  Enforcement  of  laws  of  Congress,  17  111.  313.  Promise  by  pur- 
chaser to  pay  for  improvements  made  on  public  land  prior  to  purchase,  1 
Scam.  170,  179,  396,  473  ;  4  Scam.  535  ;  16  III.  62. 
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of  the  peace,  upon  aiiother  demand,  without  having  joiued  this 
one  with  it,  though  it  was  at  the  time  a  subsisting  demand. 
The  lirst  suit  was  never  tried  but  was  compromised  by  the 
parties  and  dismissed. 

Upon  this  evidence  the  Court  below  gave  judgment  in  favor 
of  the  plaintiff  for  the  value  of  the  improvements. 

The  first  error  assigned  to  reverse  this  decision  is  that  the 
first  suit  commenced  by  the  plaintiff  is  a  bar  to  this  action. 
To  support  this  assignment  of  error  it  must  appear  that  the 
first  suit  was  tried  ;  otherwise  it  will  not  be  a  bar  to  a  subse- 
quent action ;  and  it  must  also  be  shown  that  the  demands 
were  of  such  a  nature  that  they  might  be  consolidated  into  one 
action.  Neither  of  these  points  are  made  out  by  the  evidence  ; 
and  as  the  defendant  holds  the  affirmative  of  the  issue  as  to 
this  ground  of  defense  it  was  incumbent  upon  him  to  make 
them  out.  The  suit  was  dismissed  without  trial,  and  there  is 
no  evidence  as  to  the  extent  of  the  demands  in  either  suit. 
Tiie  court  cannot  supply  this  defect  and  by  implication  impose 
upon  the  party  a  forfeiture  of  his  claim  or  take  from  him  the 
right  of  prosecuting  it  in  the  ordinary  way. 

The  second  assignment  of  error  presents  this  question : 
Was  the  promise  oi'  the  defendant  founded  on  a  sufficient  con- 
sideration ?  or,  was  it  not  made  without  any  such  considera- 
tion, and  therefore  void? 

To  constitute  a  valid  contract  it  must  be  made  by  parties 
competent  to  contract,  and  be  founded  on  a  sufficient  consider- 
ation. If  the  consideration  for  the  promise  be  past  and  ex- 
ecuted, it  can  then  be  enforced  only  upon  the  ground  that  the 
consideration  or  service  was  rendered  at  the  request  of  the 
party  promising.  This  request  must  be  averred  and 
[*115]  proved,  or  the  moral  obligation  *under  which  the 
jiarty  was  placed,  and  the  beneficial  nature  of  the  serv-" 
ice,  must  be  of  such  a  character  that  it  wijl  necessarily  be  im- 
plied— as  a  promise  by  a  master  to  ]iay  his  servant  for  past 
services.  Here  the  inference  is  strong  that  the  service  was 
rendered  at  his  re(juest. 

Or  if  a  debt  is  due  in  conscience,  a  promise  to  pay  will  be 
binding;  as  where  a  father  promised  to  pay  for  the  mainte- 
nance of  a  bastard  child.  So,  too,  a  jn'omise  founded  ujion  an 
antecedent  legal  obligation  will  be  valid,  as  a  jiromisc  to  ]iay  a 
debt  barred  by  the  statute  of  limitations.  Here  the  legal  ob- 
ligation is  voidable  but  the  moral  duty  remains  unimpaired, 
and  constitutes  a  good  consideration.  Test  the  present  case 
by  the  broad  ])riuciple  to  be  deduced  from  the  cxamj)les  cited, 
aiid  M'hcre  will  be  found  any  legal  or  moral  obligation  on  the 
part  of  the  defendant  to  constitute  a  sufficient  consideration  for 
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his  promise  ?  The  plaintiff  entered  upon  and  improved  the 
land  of  the  government.  The  motive  by  which  he  was  actu- 
ated in  doing  so  was  entirely  selfish,  and  the  act  itself  imau- 
thorized  by  law.  The  defendant  was  at  the  time  a  stranger 
to  the  transaction  ;  he  had  no  interest  in  the  land  and  was  no 
more  benefited,  nor  for  aught  that  appears  more  likely  to  be 
benefited  by  it,  than  any  other  person.  A  request  then  can 
not  be  inferred  in  the  absence  of  all  motive,  and  the  request 
must  be  made,  or  the  circumstances  from  which  it  is  to  be  im- 
plied must  exist  prior  to,  or  be  concurrent  with,  the  act  which 
constitutes  the  consideration.  Whatever  benefit  might  accrue 
to  the  plaintiff'  by  reason  of  the  improvements  upon  the  land 
he  acquired  by  purchase  from  the  government,  he  did  not  re- 
cei'^i  from  the  defendant,  by  virtue  of  his  promise,  either  title 
or  possession.  The  land,  with  the  improvements  thereon,  passed 
to  him  by  the  sale  from  the  government.  His  promise,  then, 
to  pay  for  that  for  which  he  had  already  paid,  and  to  which  he 
had  received  a  perfect  title,  was  without  any  consideration. 

If  there  is  a  moral  obligation  on  the  part  of  any  one  to 
make  compensation  to  the  plaintiff  for  the  value  of  his  im- 
provements, it  is  on  the  part  of  the  government,  and  under 
this  view  of  the  case  it  is  contended  that  the  defendant,  as 
alienee  of  the  land,  incurred  all  the  obligation  and  liability  of 
the  government,  his  alienor.  But  there  is  no  principle  upon 
which  this  position  can  be  maintained.  It  is  true  there  are 
some  covenants  which  run  with  the  land  ;  but  between  such 
and  the  promise  here  set  up  there  is  not  one  point  of  analogy. 
A  purchaser  from  the  government  has  not  entailed  upon  him 
other  or  greater  incumbrances  or  liability  than  he  would  be 
subject  to  in  purchasing  from  an  individual.  Suppose  then 
that  in  the  present  case  the  improvements  had  been  made 
at  the  special  instance  and  request  of  the  alienor.  This 
would  have  imposed  upon  him  a  legal  obligation  to  make  an 
adequate  compensation,  but  surely  his  alienee  would 
*incur  no  such  obligation.  If  then  this  legal  liability  pll6] 
would  not  be  imposed  by  a  transfer  of  the  land  it  fol- 
lows conclusively  that  a  moral  duty  which  is  regarded,  both  in 
law  and  ethics,  as  entirely  personal,  would  not  flow  from  it.  If, 
however,  it  should  be  considered  that  the  defendant  was  under 
the  same  obligation  as  his  alienor,  would  it,  when  coujiled 
with  his  subsequent  promise,  impose  upon  him  a  legal  obliga- 
tion? 

To  determine  this  question  it  is  necessary  to  inquire  whether 
there  are  any  acts  on  the  part  of  the  government  from  which 
a  request  to  enter  upon  and  occupy  the  public  land  is  to  be 
implied,  or  whether  the  act  itself  can   be  regarded  as  merito- 
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rious.  As  to  the  first  branch  of  the  inquiry  it  is  said  that  the 
pre-emption  laws  which  have  been  passed  from  time  to  time 
amoimt  to  a  license  and  invitation  to  enter  upon  and  occupy 
the  land  of  the  government.  There  would  be  much  force  m 
this  reasoning  if  these  acts,  granting  a  prior  right  of  purchase 
to  the  occupant,  were  all  the  legislation  relative  to  the  public 
lands.  But  they  are  not.  Whatever  presumption  they  may 
afford  in  favor  of  a  license  by  the  government  is  met  and  re- 
butted by  the  fact  that  there  is  a  general  law  of  Congress 
which  has  been  in  force  since  the  year  1807,  forbidding,  under 
severe  penalties,  all  intrusion  upon  the  public  lands.  And  I 
understand  that  in  pursuance  of  the  instructions  of  the  com- 
missioner of  the  General  Land  Office  this  law  has  been  enforced 
in  numerous  mstances.  These  pre-emption  laws  then  can  be 
regarded  in  no  other  light  than  as  acts  of  grace,  exemptmg 
siTch  as  at  the  time  come  within  their  provisions  from  penal- 
ties which  they  had  previously  incurred,  but  not  as  repealmg 
or  abrogating  the  general  prohibition.  If,  then,  there  is  no 
license  to  settle  upon  the  public  lands,  but  on  the  contrary  it 
is  forbidden,  can  the  act  of  doing  so  be  considered  meritorious 
or  of  that  beneficial  nature  which  would  impose  a  moral  duty 
on  the  government  ?  It  is  not  every  benefit  that  may  result 
to  one  from  the  act  of  another  that  will  create  this  duty^  either 
in  morality  or  conscience.  The  nature  of  the  benefit,  the 
manner  in  which  it  is  conferred  or  the  motive  which  induced 
it  may  be  repugnant  to  the  feelings  and  wishes  of  the  person 
who  is  benefited  thereby.  And  no  principle  of  law  will  sanc- 
tion the  idea  that  a  moral  obligation  can  be  imposed  upon . 
another  against  his  will.  All  the  circumstances  of  the  trans- 
action must  be  of  such  a  nature  as  pre-suppose  a  request,  other- 
wise it  will  not  be  a  good  consideration  for  a  promise.  Ihe 
case  cited,  where  one  man  shot  another  with  the  .intention  of 
killing  him,  but  so  far  from  succeeding  in  his  design  the 
wound  cured  him  of  the  dropsy  with  which  he  was  at  the  time 
afllicted,  is  an  illustration  of  the  principle  that  a  benefit  may 
be  conferred  without  creating  a  moral  or  legal  obligation  to 

pay  for  it.  -r  ^      •   •      n 

Under  every  aspect  of  the  ease  I  am  of  opinion  tha- 

1*117]     the  *i)romise  of  the  defendant  below  was  notfoundet 

on  any  legal  or  moral  obligation  which  is  recognize( 

as  constituting  a  suflicient  consicieration  for  such  a  promise. 

The  iud«nuent  of  the  Court  below  is  reversed  with  costs. 

°  Judgment  reversed. 

LocKwooD,  J.,  dissented. 
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Reuben  Clark,  plaintiff  in  error,  v.  The  People   of 
THE  State  of  Illinois,  defendants  in  error. 

Error    to  Hamilton. 

Criminal  law— Change  of  venue. — A  prisoner  is  entitled  to  a  change 
of  venue,  whenever  by  petition  verified  by  affidavit  he  brings  himself  within 
the  requisitions  of  the  statute.  The  obligation  of  the  judge  to  allow  it,  is  im- 
perative, and  admits  of  the  exercise  of  no  discretion. 

Arson — Indictment. — The  value  of  the  property  burned  must  be  stated 
in  an  indictment  for  arson. 

This  action  was  tried  at  the  March  term,  1833,  of  the 
Hamilton  Circuit  Court,  before  the  Hon.  Thomas  C.  Browne. 

The  jury  returned  a  verdict  of  guilty  against  Beuben  Clark, 
the  plaintiff  in  error,  and  the  Court  gave  sentence  that  he 
should  be  imprisoned  in  the  county  jail  three  weeks,  pay  a 
line  of  8360  and  the  costs  of  the  prosecution,  and  that  he  should 
be  publicly  whipped  thirty-nine  lashes  on  his  bare  back. 

The  errors  assigned  are  : 

1.  The  refusal  of  the  Court  to  grant  a  change  of  venue. 

2,  The  refusal  of  the  Court  to  quash  the  indictment. 

Walter  B.  Scates,  for  the  plaintiff  in  error,  made  the  fol- 
lowing points,  and  cited  the  annexed  authorities  : 

1.  The  indictment  does  not  charge  the  crime  to  have  been 
committed  with  'li  felonious  inte7\t. 

2.  It  does  not  state  the  value  of  the  property  burned. 

3.  There  is  error  in  the  judgment  of  the  Court  in  over- 
ruling the  defendant's  motion  for  a  change  of  venue. 

At  common  law  the  venue  must  be  laid  where  the  offense 
was  committed.  1  Chit.  C.  L.  177,  178  ;  4  Blac.  Com.  303. 
And  at  common  law  the  venue  was  matter  of  substance. 
1  Chit.  C.  L.  177.  And  so  str-ict  was  the  law  in  this  respect, 
that  where  an  offense  was  commenced  in  one  county  and 
consummated  in  another,  it  could  be  tried  in  neither  (except 
some  crimes,  as  larceny  in  some  cases).  1  Chit.  C.  L.  178  ; 
4  Blac.  Com.  303. 

But  this  strictness  has  been  remedied  by  statutes,  so  that 
the  defendant  may  be  tried  where  the  death  happened,  or  the 
guilt  was.  contracted,  or  the  offense  consummated,  or  where 
the  offender  was  apprehended,  or  in  the  adjacent  county,  or  in 

Cited:  Change  of  venue.  1  Scam.  454,  455;  2  Gilm.  43;  89  III.  95.  See 
Starr  &  C.  111.  Stat.  2454  et  spq.  Ch.  146,  If  IS  et  seq.  Description  of 
offense  in  indictment,  14  lU.  499. 

103 


IIT  YANDALIA. 


Clark  V.  The  People. 


any  county.  1  Cliit.  C.  L.  179,  180,  181,  182.  But 
[*118]     notwithstanding  *tliis  great  strictness  of  the  common 

law,  the  Court  possessed  a  discretionary  power  to 
change  the  venue  when  a  fair  and  impartial  trial  could  not  be 
had  in  the  county.  1  Chit.  C.  L.  201,  327,  494,  495.  The 
courts  at  common  law  possessed  the  like  power  in  civil  cases. 

1  Tidd's  Pr.  548-9.  A  certiorari  lay  at  common  law  to  re- 
move an  indictment  at  any  time  before  trial,  wdiich  was  one 
mode  of  changing  the  venue.  1  Chit.  C.  L.  327,  371,  378. 
4  Blac.  Com.  320,  321.  See  further  as  to  venue,  2  John.  Dig. 
276,  278. 

Penal  statutes  must  be  construed  strictly,  and  in  favor  of  life 
and  liberty.  4  Blac.  Com.  86,  89,  and  notes  ;  4  Blac.  Com. 
373,  240  (note  10),  375-6,  397,  401 ;  1  Chit.  C.  L.  218  ;  Foster's 
C.  L.  78,  355-8.  1  Am.  Dig.  269 ;  2  Am.  Dig.  285,  495  ;  2 
East,  C.  L.  592-3,  61^15,""  629  ;  Stat.  10,  11  Wm.  642-3, 
1099. 

In  capital  cases,  the  defendant  stands  upon  all  his  rights, 
and  can  not  consent  to  his  prejudice.  Breese,  109.  Foster, 
126,  355-6  ;  and  by  the  Constitution  of  this  State,  an  impar- 
tial trial  by  jury  is  secured  to  every  man.  §  9,  Article  8. 
See  also  Foster  C.  L.  398.  And  the  statute  providing  the 
mode  of  changing  the  venue  is  peremptory  that  the  court 
shall  award  a  change  w^lien  the  application  is  made  in  the 
mode  and  for  the  causes  set  out  in  the  statute.  (R.  L.  607  ; 
Gale's  Stat.  682.) 

There  is  error  in  the  judgment  of  the  Court  in  overruling 
the  defendant's  motion  to  (luas/i,  and  sustaining  the  indict- 
ment. 

Arson  is  felony  at   the  common  law,  4  Blac.  Com.  94,  221- 

2  ;  2  East  C.  L.  1015,  1021,  and  must  be  malicious.  4  Blac. 
Com.  222  ;  2  East,  C.  L.  1019,  1033. 

The  criminal  intention  nuist  accompany  the  act,  and  from 
the  intention  alone  is  it  determinable  whether  the  act  be 
criminal  Or  innocent.  It  is  alone  ])unishabie,  being  the  very 
gist  of  the  charge,  and  certain  technical  words  alone  express 
that  intention  according  to  the  different  degrees  of  guilt,  and 
they  can  not  bo  sujiplied  by  any  circumlocution  or  inference. 
1  East,  C.  L.  446-7.  As  in  burglary,  a  mere  breaking  and  en- 
try does  not  constitute  and  comi)lete  the  oifense,  but  it  is  nec- 
essary to  charge  and  ])rove  a  felonious  intent;  and  that 
charge  is  contained  alotie  in  the  words  hunjlarloush/  and  felo- 
niousU/.  1  Chit.  C.  L.  172,  242-3  ;  4  Blac.  Com.  307,  338-9  ; 
Foster's  C.  L.  108  ;  2  East,  C.  L,  513-14,  778,  816, 1015, 1021, 
1028-9,  1033. 

The  same  doctrine  ajiplies  to  other  felonies. 
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IsTot  guilty  puts  in  issue  not  only  the  facts  but  tlie  intent  of 
the  party,  and  feloniously  in  felony  is  the  gist  of  the  charge. 
4  Blac.'Com.  338-9;  Breese,  197,  198,  199;  1  Chit.  C.  L. 
471-2,  242,  245,  251a. 

Felonies  must  be  charged  to  be   committed  feloniously ; 
but  if  an  act  be  charged  to  be  committed  feloniously, 
and  it  amount  to  *a  trespass  only,  the  indictment  will     [*119] 
be  bad.     1  Chit.  C.  L.  172,  242,  245  ;  1  East,  C.  L.  346 ; 
4  Blac.  Com.  307,  334. 

If  a  statute  create  an  offense,  or  changes  a  common  law 
offense,  or  alters  the  punishment,  to  inflict  the  statutory  punish- 
ment, its  language  must  be  pursued  in  describing  the  offense  ; 
and  it  must  likewise  possess  the  common  law  requisites  in 
charging  the  intent.  1  Chit.  C.  L.  281,  276,  282,  218  ;  1  Hale 
P.  C.  174 ;  4  Blac.  Com.  208,  307,  338  ;  Bac.  Abr.  Indict.  G. 
1 ;  1  East  C.  L.  346,  414,  412-15-20 ;  2  East  C.  L.  576-7,  706, 
985,  1006-7  ;  1106-7,  116-7  ;  Breese,  197. 

The  same  rules  apply  to  indictments  under  statutes  as  at  com- 
mon law.     1  Chit.  C.  L.  275  et  seq. 

And  all  the  precedents  at  common  law  and  under  statutes, 
support  this  doctrine.  4  Blac.  Com.  307,  335,  338-9,  347,  and 
appendix  2,  4  ;  1  East  C.  L.  346,  345,  414,  412,  415-20  ;  2  East 
C.  L.  512,  513,  783,  979,  987,  1007,  1021,  1034 ;  1  Chit.  C.  L. 
172,  242  ;  Breese,  197-9. 

Acts  derogatory  to  the  common  law,  are  construed  strictly. 
1  Blac.  Com.  89. 

Our  statute  has  not  repealed  the  common  law  in  its  tech- 
nicality in  charging  the  intent  to  determine  the  degree  of 
guilt ;  but  if  at  all,  only  in  the  description  of  the  offense  or 
acts  that  constitute  it.  C.  C(^de,  §§  58,  152;  1  East  C.  L.  412, 
414-20  ;  2  East  C.  L.  577;  804-5,  1061-2  ;  and  the  defendant 
can  not  be  convicted  of  felony  under  this  indictment,  but  only 
of  a  misdemeanor.  1  Chit.  C.  L.  637-8  ;  2  East  C.  L.  1030-31; 
E..  L.  C.  Code,  §  59 ;  for  the  indictment  can  not  be  amended. 
1  Chit.  C.  L.  279  ;  1  Stark.  Ev.  252-3;  1  Same,  250,  A.  E.  note 
1 ;  E.  L.  67,  §  14. 

All  the  rules  (with  that  exception,  etc.)  that  apply  to  civil 
pleadings,  apply  with  greater  strictness  to  criminal ;  and  an  in- 
dictment should  be  as  clear,  explicit  and  certain  as  a  declara- 
tion. 1  Saimd.  250  d.  e.  note  1;  1  Stark.  252-255  ;  1  Chit.  PI. 
216-257,  255  ;  4  Blac.  Com.  306-7,  and  notes  ;  1  Chit.  C.  L. 
169-175,  280-1  ;  Breese,  4. 

The  indictment  is  defective  in  not  stating  the  value  of  the 
property,  as,  if  the  property  be  valueless,  it  would  be  no 
offense,  the  law  requiring  the  Court  to  pronounce  jv.dgment 
of  tine  at  least  to  the  amount  of  the  value  of  the  property. 

105 


119  VANDALIA. 


Clark  V.  The  People. 


E.  L.  133,  §  58 ;  2  East  C.  L.  778  ;  1  Stark.  Ev.  252-55  ;  1 
Chit.  PI.  216-37,  255;  4  Blac.  Com.  306-7,  aud  notes;  1  Chit. 
C.  L.  109-175,  280-1  ;  1  Saund.  250  d.  e.  note  1 ;  Breese,  4. 

Where  several  are  indicted  together,  and  the  joint  prosecu- 
tion appears  o^^pressive,  the  Court  may  in  its  discretion  quash 
the  indictment.  1  Chit.  C.  L.  269;  for  it  does  not  deprive 
them  of  any  right,  not  even  of  their  full  number  of  challenges. 
IChit.  C.  L.  535  ;  and  if  they  refuse  to  join  in  their  challenge^ 
they  must  be  tried  separately  ;  Ibidem  y  Foster's  C.  L.  21 
106-7. 

[*120]     *J.  Semple,  Attorney  General,  for  the  defendants  in 
error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

•The  ])laintiif  in  error  was  indicted  with  three  others  for  the 
crime  of  arson.  Upon  the  calling  of  the  cause,  he  moved  the 
Court  for  a  change  of  venue.  The  motion  was  founded  on  an 
affidavit  in  the  usual  form,  and  assigned  for  cause,  that  he  could 
not  receive  a  fair  trial  ii^  the  county  in  which  the  cause  was 
pending,  because  of  the  prejudice  of  the  minds  of  the  inhabit- 
ants of  said  county  against  him.  One  of  the  other  persons 
included  in  the  same  indictment  was  arrested,  but  did  not  join 
in  the  motion  for  a  change  of  venue.  The  motion  was  over- 
ruled by  the  Court.  A  motion  was  then  made  to  quash  the 
indictment,  which  was  also  overruled,  and  exceptions  taken  to 
the  opinion  of  the  Court  on  both  the  motions. 

The  decision  of  the  Court  on  the  first  motion  was  clearly 
erroneous.  The  Constitution  secures  to  every  ]icrson  charged 
with  an  indictable  offense  a  trial  by  jury,  aud  in  order  that 
this  trial  may  be  a  fair  and  im]\artial  one,  the  law  has  given 
to  the  accused  many  privileges,  and  amongst  these  the  right 
to  a  change  of  venue  is  in  some  instances  the  most  important ; 
and  when,  by  ])etition,  verified  by  affidavit,  the  accused  brings 
himself  within  tlie  recpiisitions  of  the  statute,  the  obligation  of 
the  judge  or  court  to  allow  it  is  imperative,  and  admits  of 
the  exorcise  of  no  discretion  on  account  of  any  su]iposed  incon- 
venience that  may  result  froni  the  exercise  ot"  the  ]>rivilege. 

It  is  argued  tliat  if  the  venue  should  \w  changed  on  the  a]i- 
plication  (^f  (»ne  of  several  defendants  indicted  joiTitly,  it  would 
be  difficult,  if  not  imjjossib'e,  t<>  try  the  others,  as  the  indict- 
ment would  have  to  be  sent  to  the  adjoining  county  with  the 
accused.  It  is  unnecessary  to  incpiire  whether  any  or  what 
inconvenience  may  arise  from  a  change  of  venue  under  such 
circnmstances.  Wliatever  it  might  be,  can  be  avoided  by  pre- 
ferring separate  indictments  again^t  each.     This  practice,  lam 
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aware,  is  unusual,  but  it  is  better  upon  every  principle  of  jus- 
tiee  that  it  should  be  adopted,  than  that  the  State's  Attorney 
should,  by  his  own  act,  be  permitted  to  withhold  from  a  party 
an  important  ^^rivilege  which  has  been  secured  to  him  by  the 
law,  as  one  of  the  means  of  obtaining  impartial  justice. 

The  next  inquiry  is  whether  the  Court  erred  in  overruling 
the  motion  to  quash  the  indictment,  and  in  afterward  render- 
ing judgment  upon  the  verdict  of  the  jury. 

The  indictment  does  not  allege  the  value  of  the  building 
charged  to  have  been  burned.  This  would  probably  be  un- 
necessary at  common  law,  as  a  tine  formed  no  part  of  the  pun- 
ishment for  the  offense.  The  statute,  however,  under  which 
the  indictment  is  found,  has  changed  the  common  law 
in  this  respect ;  a  *fine  equal  in  value  to  the  property  [*121] 
burned,  is  imposed  as  part  of  the  punishment  for  the 
offense.  The  indictment,  then,  should  have  charged  the 
value  of  the  property  destroyed,  otherwise  it  could  not  prop- 
erly have  been  inquired  into  by  the  jury.  It  would  form  no 
part  of  the  issue  which  they  were  sworn  to  try.  In  this  re- 
spect, then,  the  indictment  is  defective;  and  the  Court  erred  in 
overruling  the  motion  to  quash  it,  and  in  rendering  judgment 
upon  the  verdict  of  the  jury. 

There  are  other  exceptions  taken  to  the  sufficiency  of  the 

indictment,  but  it  will  be  unnecessary  to  notice  them,  as,  for 

the  reasons  already  assigned,  the  judgment  of  the  Court  below 

must  be  reversed,  and  the  prisoner  ordered  to  be  discharged. 

Judgment  reversed^  and  prisoner  discharged. 
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DECEMBER  TERM,  1834,  AT  VANDALIA. 

John  Mitcheltkee,  appellant,  v.  Matthew  Spaeks, 

appellee. 

Aiypeal  from  ScJwyler. 

Mistake  in  keookd — Correction. — A  mistake  in  making  np  tho  record 
of  a  cause  maj'  be  corrected  at  a  term  subsequent  to  that  at  which  tlie  same 
was  disposed  of. 

Tho  name  "  Nathan  "  was  erased,  and  "  Matthew  "  inserted  in  a  record 
at  a  subsequent  term. 

At  the  December  term,  1833,  of  this  Court,  tlie  judgment 
of  the  Court  helow  was  reversed  by  default:  but  in  iiiiikiii_£:u|) 
the  record,  tlie  name  "Nathau  Sjjarks"  had  been  insertcil  in 
tlic  place  of  "  IVFattliew  Sjiarks,"  wherever  the  name  of  the 
a])itellee  occurred. 

At  this  term  of  the  Court  comes  the  said  a]i]iollant.bv  Ford, 
liis  attorney,  andsui^ii^ests  to  the  Court  that  in  the  entry  of  tlie 
<»rder  made  at  the  last  term  of  this  Court,  there  is  error  in  this: 
That  the  name  of  the  said  aj^jiellee  is  written  "Nathan  Sparks," 
whereas  it  eliould  have  been  Avritten  "■  Matthew  Sparks,"  and 
enters  a  motion  to  anunid  accordiiii^ly  ;  and  it  appearing;  to 
the  ('(»urt,  by  an  inspection  of  the  record  aforesaid,  that  such 
error  exists,  it  is  therefore  considered  by  the  Court  that  saiil 
motion  be  granted,  and  the  <»rder  aforesaid  amended  in  con- 

Citkd:    16  111.  159;  See  24  111.  '295. 
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formity  therewitli,  and  that  a  copy  of  said  order  as  amended 
together  with  a  copy  of  this  order,  be  certified  to  the  Circuit 
Coiu-t  of  Schuyler  county. 


*The  People  of  the  State  of  Illinois,  ex     [*123] 
relatione  Julius  C.  Wright  v.  Josiah  Lam- 
born, an  attorney  and  counselor  at  law. 

Power  of  attorney — Breach  op  confidence. — A  lawyer  employed 
to  defend  a  suit  is  not  authorized  to  consent  to  the  entry  of  a  judgment 
against  his  client,  without  his  assent.  His  doing  so  is  a  violation  of  the 
confidence  reposed  in  him,  and  if  done  with  a  corrupt  intent  involves  such 
a  degree  of  moral  turpitude  as  would  authorize  the  court  to  strike  Ms  name 
from  the  roll  of  attorneys.'' 

Alteration  of  process. — An  alteration  of  the  process  of  the  court, be- 
tween its  delivery  by  the  clerk  to  the  party  or  his  attorney,  and  its  recep- 
tion by  the  sheriff,  is  illegal  and  highly  improper. 

Striking  attorney's  name  prom:  roll — Practice. — In  general,  where 
the  complainant  is  not  the  person  injured,  application  for  a  rule  against  an 
attorney  to  show  cause  why  his  name  should  not  be  stricken  from  the  roll, 
should  be  based  upon  the  affidavit  of  some  person  who  shall  affirmatively 
allege  the  truth  of  the  charges  preferred  against  the  attorney,  and  not 
merely  his  belief  in  the  truth  from  the  information  of  others.'' 

This  was  a  rule  against  Josiah  Lamborn,  an  attorney  and 
counselor  of  the  Supreme  Court,  to  show  cause  why  his  name 
should  not  be  stricken  from  the  roll  of  attorneys. 

Julius  C.  Wright,  the  relator,  filed  an  aflidavit  in  the  nature 

Cited:    19  111.  452;  73  111.  426.     See  41  111.  277. 

^Attorney  and  client — General  anfJwrity  of  attorney. 

Striking  from  roll.  See  1  Starr  &  C.  111.  Stat.  343,  ch.  13,  H  6,  and 
authorities  cited. 

An  attorney  can  not,  under  his  general  authority,  consent  to  the  entry  of 
a  judgment  against  his  client,  without  his  assent.  In  addition  to  the  above 
case  of  People  v.  Lamborn,  see  Vickery  v.  McClellan,  61  111.  311;  Wadhams 
V.  Gay,  73  111.  415;  Dobbins  v.  Dupree,  39  Ga.  394;  Lyon  v.  Williams,  42 
Ga.  168;    Anderson  v.  Sutton,   2  Duv.  480;    Lewis  v.  Gamage,  1  Pick.  347. 

Nor  can  he  assign  a  judgment.  Rowland  v.  State,  58  Pa.  St.  196;  Head 
r.  Gervais,  Walk.  (Mich.)  431. 

Nor  enter  a  retraxit.    Lambert  v.  Sanford,  2  Blackf.  137. 

Nor  waive  a  complete  answer  to  a  biU  for  discovery.  Ball  v.  Leonard, 
24  111.  146. 

Nor  compromise  a  debt,  give  day  of  judgment,  receive  a  less  amount  or 
anything  but  money  in  satisfaction.  Nolan  v.  Jackson,  16  HI.  272,  and 
authorities  cited. 

Nor  receive  depreciated  money  in  satisfaction  of  a  judgment.  Trumbull 
V.  Nicholson,  27  111.  149. 

Nor  release  a  garnishee  from  his  attachment.  Quarles  v.  Porter,  12  Mo. 
76. 

Nor  admit  service  for  his  client  of  original  process:  Masterson  v.  Le 
Claire,  4  Minn.  163;  Hunt  v.  Brennan,  1  Hun,  213. 
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of  an  information,  in  tliis  Court,  against  the  defendant,  con- 
taining five  distinct  charges  of  nial-conduct  in  office,  as  an 
attorney  and  counselor  at  law. 

The  first  alleged  that  one  Benjamin  Green  recovered  a  judg- 
ment before  a  justice  of  the  peace,  of  Morgan  county,  against 
the  relator,  and  that  by  the  advice  of  Lamborn  he  appealed 
said  cause  to  the  Circuit  Court,  and  employed  him.  to  conduct 
his  defense  ;  that  Lamborn,  so  far  from  complying  with  his  duty 
as  attorney  for  Wright,  "corruptly  agreed  with  one  Washing- 
ton Weeks  (the  person  who  claimed  the  right  and  ownership 
of  said  judgment),  and  without  the  knowledge  or  consent  of 
the  said  Wright,  but  for  the.jiurpose  of  obtaining  a  com})romise 
of  other  matters  with  the  said  Weeks,  in  which  the  said  Lam- 
born was  interested,  but  in  which  the  said  Wright  had  no 
interest,"  etc.,  etc.,  that  "the  said  judgment  of  said  justice  of 
the  peace  should  be  affirmed." 

The  second  charged  the  defendant  with  deserting  his  client 
after  liaving  i-eceived  a  retainer,  and  going  over  to  his  client's 
adversary,  and  assisting  him  to  defraud  his  client. 

The  third  was  for  altering  the  date  of  an  execution  from 
the  2r)th  day  of  June  to  the  SiUh  day  of  July;  and  agreeing 
with  the  defendant,  for  his  own  gain,  to  delay  the  collection 
of  his  client's  debt,  upon  the  defendant  in  the  execution  ]my- 
ing  him  twenty-five  per  centum  per  annum  interest  on  the 
amount  of  the  execution,  so  long  as  he  delayed  its  collection ; 
and  for  delaying  the  collection  of  the  execution  for  several 
months. 

Nor  relfasc  the  linbility  of  a  witnei-s  to  pay  part  of  the  cost:'.  Murray  r. 
House,  11  Johii'^.  4(>-4;  Browne  r.  IIvih\  6  Barb.  392;  Springer  v.  Whippli', 
17  Me.  351;  Marshall  v.  Nagcl,  1  Bailey,  306. 

Nor  apply  client's  judgment  to  pay  himself.  Chapman  f.  Burt,  77  111. 
337. 

Nor  relea-^e  an  inflorsor  of  a  note,  in  order  to  render  him  a  competent 
witness  against  the  maker.  Ea^t  River  Bank  v.  Kennedy,  9  Bosw.  573; 
York  Bank  r.  Appleton,  17  Mo.  55. 

Wlvn  (MUjiloyed  to  defend  a  suit,  he  may,  under  his  ^nner.il  authority, 
take  such  sti'ps  us  are  necessary  to  a  proper  defense.  Fairchild  r.  M.  C.  R. 
Co..  8  Bradw.  591. 

He  may  issue  execution  against  the  person,  and  render  his  client  liable  to 
an  action  for  false  imprisonment.  Guilleaume  v.  Rowe,  94  N.  Y.  268; 
Poucher  r.  Blanciiard,  8(>  N.  Y.  '256. 

He  may  consent  to  a  reference  to  accouiitants  and  to  tlie  confirmation  of 
their  report.  Stokely  v.  Robinson,  34  Pa.  St.,  315:  Woder  t>.  Powell,  31 
Ga.  1. 

He  may  releiv.se  from  attachment  the  property  of  the  debtor  attached  in 
the  suit.     Monsnn  r.  Hawiey,  30  ( 'onn.  51. 

Ht>  mav  discontinue  a  suit.  Gaillanl  r.  Smirt,  6  Cow.  385;  Barrett  r. 
Third  Ave.  R.  Co..  45  N.  Y.  628. 

Pri'sumption  as  to  authority  to  compromise.  See  People  v.  Quick,  92  111. 
580. 
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The  fourth  charged  that  the  defendant  was  employed  and 
fully  paid,  by  one  Catlin,  to  defend  a  suit  for  him,  and 
that  after  being  *so  paid,  he  "went  to  the  plaintiffs  in  [*124] 
said  suit  and  tendered  them  his  services  as  attorney  to 
prosecute  said  suit  against  said  Catlin  for  them,  stating  to  the 
said  plaintiffs  that  as  he  had  been  employed  by  said  Catlin,  he 
knew  all  the  secrets  of  his  defense,  and  was  better  able  thereby 
to  defeat  the  same." 

The  lifth  charged  that  said  defendant,  after  being  employed 
as  an  attorney  by  one  Berry,  deserted  his  client,  and,  without 
his  knowledge,  went  over  to  his  opponents  and  conducted  the 
cause  for  them. 

The  relator  stated  in  his  afSdavit  that  he  Iniew  nothing  of 
any  of  the  charges,  of  his  own  knowledge,  except  the  first,  but 
that  he  learned  them  from  the  information  of  others,  and  he 
believed  the  same  to  be  true. 

The  defendant  appeared  in  court  in  person,  and,  by  counsel, 
waived  the  issuing  of  process  against  him  and  pleaded  not 
guilty. 

1^.  W.  Edwards,  Attorney  General,  for  the  people. 

S.  Bjreese,  for  the  defendant. 

Wilson,  Justice,  delivered  the  opinion  of  the  Court : 
The  office  of  an  attorney  and  counselor  at  law  is  one  of 
great  responsibility.  To  the  lawyer  is  confided  the  cause  of 
his  client,  and  in  the  issue  of  that  cause  may  be  involved 
]3roperty,  life,  liberty  and  character.  It  results,  then,  from 
the  magnitude  of  the  interest  committed  to  him,  that  he  may 
be  the  means  of  much  good,  or  of  extensive  mischief.  When 
actuated  by  high  and  honorable  motives,  the  innocent  may 
with  confidence  look  to  him  for  protection,  and  the  injured 
for  redress.  But  by  basely  betraying  his  trust,  he  becomes  a 
scourge  to  society,  and  a  stain  to  a  profession  everywhere  es- 
teemed honorable.  Courts  of  justice  ought,  therefore,  from 
a  just  sense  of  their  own  honor  and  integrity,  as  well  as  from 
a  regard  to  the  interest  of  the  community,  to  be  cautious  whom 
they  admit  to  minister  in  their  temjjles,  and  firm  in  expelling 
from  their  portals  those  whose  conduct  would  pollute  the  judi- 
cial altar. 

In  this  case,  five  charges  are  exhibited  against  the  defendant. 
In  relation  to  the  first  charge,  the  Court  is  of  opinion  that  a 
lawyer  employed  to  defend  a  suit  is  not  authorized  to  consent 
to  the  entry  of  a  judgment  against  his  client  without  his  assent ; 
that  his  doing  so  is  a  violation  of  the  confidence  reposed  in 
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him,  and  if  done  with  a  coiTupt  intent,  involves  snch  a  degree 
of  moral  tiiri^tiide  as  would  authorize  the  Court  to  strike  his 
name  from  the  roll  of  attorneys.  Although  the  evidence  es- 
tablishes the  fact  that  the  defendant  confessed  a  judgment  in 
the  case  of  Wright,  without  his  knowledge  or  consent,  still,  as 
it  is  not  satisfactorily  shown  that  the  motive  which  induced 
the  act,  Avas  corrupt  and  criminal,  nor  that  Wright, 
[*125]  the  defendant  in  the  *action  in  which  the  consent  to  an 
affirmance  of  the  judgment  was  given  by  defendant,  was 
injured  thereby — he  not  liaving,  as  far  as  the  testimony  shows, 
any  legal  defense  in  that  cause — and  as  the  defendant  may 
possibly  have  misconceived  his  powers,  we  are  of  opinion  that 
the  first  charge  and  speciiications  are  not  made  out. 

The  Court,  however,  deems  it  proper  and  necessary  to  say 
that  while  the  proof  does  not  authorize  the  finding  of  the 
specifications  and  charges  proved,  still  the  defendant's  conduct 
is  not  free  from  censure. 

The  testimony  in  relation  to  the  second  charge  is  so  incon- 
clusive and  involved  in  so  much  confusion  and  obscurity  that 
it  furnishes  no  data  upon  which  to  form  an  opinion  unfavor- 
able to  the  defendant.  He  is  therefore  acquitted  of  that 
charge. 

The  Court  can  not  sanction  the  alteration  of  the  execution 
mentioned  in  the  third  charge.  From  the  evidence  the  infer- 
ence is  strong  that  it  was  made  by  the  defendant,  and  the  Court 
on  the  presum])tion  of  the  case  might  so  consider  it;  yet,  as  we 
do  not  perceive  any  criminal  motive  on  the  part  of  the  de- 
fendant to  make  the  alteration  complained  of,  and  as  no  injury 
resulted  from  the  alteration  to  either  of  the  parties  in  the  suit, 
and  inasnmch  as  it  is  not  manifest  that  any  was  intended,  the 
Court  conse(piently  acquits  the  defendant  of  this  charge;  but 
wishes  it  to  be  distinctly  understood  that  an  alteration  of  the 
process  of  the  Court  between  its  delivery  by  the  clerk  to  the 
party  or  his  attorney,  and  its  recej)tion  by  the  sheriff,  is  illegal 
and  highly  iiiqiroper.  The  Court  does  not  consider  that  jiart 
of  the  third  charge  sustained  by  ])roof  Avliich  accuses  the  de- 
fendant of  corruptly  bargaining  with  Green  to  receive  25  per 
cent,  interest  for  his  own  benetit. 

With  reference  to  the  fourth  charge,  the  counsel  for  the 
defendant  in  the  argument  admitted  that  he  had  been  guilty 
of  an  indiscretion  in  his  conduct  in  the  offer  he  made  to  Lerry 
of  his  services  in  a  suit  in  which  he  had  been  employed  on 
the  other  side,  provided  his  client  would  release  him.  The 
Court  feels  consli-ainod  to  say  that  an  act  of  this  kind  is  highly 
censurable,  although  there  may  have  been  an  absence  of  a  corrupt 
motive,  and  the  oiler  may  have  proceeded  from  a  want  of  re- 
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flectioji  and  a  just  sense  of  tlie  position  an  advocate  occupies 
when  retained  by  liis  client.  Nothing,  in  our  judgment,  is 
more  undignified  and  degrading  than  for  a  lawyer  to  solicit 
business  of  those  who  are  litigating;  but  more  especially  do 
they  consider  it  derogatory  to  professional  propriety  for  an 
attorney,  after  he  is  in  possession  of  his  client's  secrets  to  in- 
timate a  willingness  to  go  over  to  the  opposite  side  either 
with  or  without  the  consent  of  his  client.  If  the  conduct  of 
a  client  should  be  so  dishonorable  or  improper  as  to  warrant 
the  advocate  in  withdrawing  from  his  cause,  yet  a 
*just  sense  of  the  delicacy  of  his  position,  and  a  re-  [*126] 
gard  for  the  honor  and  character  of  the  profession, 
-^^hould  admonish  him  not  to  intimate  or  express  a  willingness 
to  be  employed  by  his  client's  adversary,  and  particularly  not 
to  act  for  him  in  advance.  As  it  appears  from  the  evidence 
that  the  defendant  never  refused  his  services  to  Catlin  nor 
abandoned  his  case,  he  is  necessarily  acquitted  of  the  fourth 
charge. 

The    Court   is  of   opinion  that   the   proof  is  insufficient  to 
sustain  he  fifth  charge.     The  defendant  is  therefore  accpiitted. 

The  information  in  this  case  it  will '  be  seen,  contains  five 
charges.  "Wright,  the  relator,  is  the  only  person  charged  to  have 
been  injured  by  the  alleged  misconduct  of  the  defendant.  He 
apj)ears  in  the  character  of  a  complainant.  The  other  per- 
sons alleged  to  have  been  injured  by  the  conduct  of  the  defend- 
ant either  do  not  appear  at  all,  or  such  as  do,  in  most  instances, 
express  in  their  examination  (whatever  may  have  been  their 
declarations  elsewhere)  their  satisfaction  with  the  professional 
conduct  of  the  defendant  in  their  causes.  From  these  facts 
thus  developed,  the  Court,  from  a  sense  of  justice  and  with  a 
view  of  discouraging  applications  that  can  not  be  supported  by 
proof,  wish  it  to  be  understood  as  a  general  rule  that  they 
will  not  favor  applications  of  this  character,  where  the  party 
alleged  to  have  been  injured  by  the  misconduct  of  the  attor- 
ney shall  not  be  the  complaining  p)arty,  and  the  facts  charged 
are  not  supported  by  the  oath  of  that  party  or  some  other 
person  who  shall  affirmatively  allege  their  truth,  and  not 
merely  their  belief  of  their  truth  from  the  information  of 
others.  In  laying  down  this  general  rule,  the  Court  does 
not  mean  to  be  understood  that  there  may  not  be  a  case 
of  circumstantial  evidence  which  might  justly  call  for  its  inter- 
position, but  the  inference  from  the  facts  sworn  to  should  be 
strong  and  overpowering,  and  the  invaded  rights  of  the  injured 
individual  demand  the  investigation  before  the  party  should 
be  called  upon  to  answer  the  accusation.  It  is  not  upon  every 
idle  rumor  put  forth  with  the  garb  and  semblance  of   truth, 
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aided  by  feelings  of  hostility,  that  a  member  of  the  profession 
should  be  arraigned  for  su]) posed  misconduct.  It  is  the  duty 
of  the  Court  to  guard  with  vigilance  every  member  of  the 
bar  from  such  assaults,  while  at  the  same  time  it  should  not 
shrink  from  inflicting  exemplary  punishment  upon  those  who 
are  guilty  of  acts  of  delinquency. 

From  a  consideration  of  all  the  circumstances  of  this  case, 
the  Court  can  not  refrain  from  admonishing  the  defendant  of 
the  necessity  which  in  its  opinion  exists,  that  he  should  here- 
after guard  his  reputation  with  a  jealous  M'atchfulness,  and 
that  the  indiscretions  which  have  been  committed  may  not  be 
repeated.  It  is  also  hoped  that  while  every  member  of  the 
bar  may  feel  a  deep  interest  in  the  rejmtation  of  the 
[*127]  profession,  that  no  one  will  *too  readily  listen  to 
charges  and  accusations  against  their  professional  breth- 
ren, nor  be  their  accusers  without  good  cause. 

The  rule  to  show  cause  is  discharged. 

liule  dischai'ged. 

Justice  Browne  dissents  from  the  opinion  of  the  Court,  so 
far  as  it  intimates  tliat  any  of  the  charges  have  been  in  part 
sustained  ;  in  his  opinion  the  prosecution  has  failed  to  prove 
the  acts  charged,  as  well  as  to  show  a  corrupt  and  cruninal 
motive. 


David  Ditch,  plaintiff  in  error,  v.  Elvira  L.  Edwards, 
executrix  of  Ninian  Edwards,  deceased,  defendant 
in  error. 

Error  to  Monroe. 

Practice — ^RETtrnN. — A  return  to  a  suniraons  signod  by  a  person  as 
"  deputy  sheriff,''  without  usingthe  name  of  the  sheriff,  is  erroneous  and 
void. 

Same — JunoMEXT  ■without  bekvice. — If  judgment  be  rendered  by  de- 
fault, against  a  defendant  who  lias  not  been  served  with  process,  the  pro- 
recdings  are  coraiti  nonjiitlirr.  l?iit  the  reversal  of  such  a  judgment  does 
ni)t  affect  the  rights  of  the  pliiiiitiff  below. 

A  cause  will  not  be  remanded  where  the  proceedings  in  the  Court  below 
ar(>  coram  iionjiidire. 

J.  B.  Thomas  and  D.  Pricket,  for  the  plaintijQf  in  error. 
N.  W.  Edwards,  for  the  defendant  in  error. 


R>'tm-n   signed  by  deinity.  cited,  27  111.  497.     Decree  agjiinst  party  not 
rvcd  erroneous,  cited  47  Id.  415.  ' 


j"er\ed  erront 
See  31  111.  164 
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LocKwooD,  Justice,  delivered  tlie  opinion  of  the  Court : 
This  is  a  writ  of  error  to  the  Monroe  Circuit  Court.  The 
error  relied  on  is  that  the  summons  is  returned  by  a  person 
who  signs  his  name  as  deputy  sheriff,  without  using  the  name 
of  the  sheriff.  At  the  return  term  a  judgment  was  rendered 
by  default.  This  was  clearly  erroneous  according  to  the  decis- 
ion in  the  case  of  Ryan  v.  Eads  (Breese,  lti8).  The  de- 
fendant's counsel  on  the  argument  conceded  that  the  judg- 
ment must  be  reversed,  but  requested  that  the  cause  might  be 
remanded  to  the  Circuit  Court  for  further  proceedings.  This 
Court  has  power  to  remand  causes  for  further  proceedings, 
where  there  remains  anything  in  the  Court  below  that  is  legal. 
In  this  case,  so  far  as  the  defendant  below  is  concerned  (he 
not  having  appeared,  and  there  being  no  service  by  the  shei'- 
iff),  the  cause  must  be  considered  as  cora/m  non  judice,  and 
consequently  there  can  be  nothing  to  remand.  The  reversal 
of  the  judgment  below,  however,  can  not  imjja'r  the  rights  of 
the  plaintiff  below  ;  if  she  has  a  cause  of  action,  it  still  exists, 
and  is  in  no  wise  impaired  by  the  judgment  below  and  its  re- 
versal in  this  Court.     The  judgment  is  reversed  with  costs. 

Judgment  reversed. 


*  James  L.  Wickeesham,   plaintiff  in  error,     [*128] 
V.  The  People  of  the  State  of  Illinois, 
defendants  in  error. 

Error  to  Clay. 

Justices — Acts  of — When  indictable  offenses. — Acts  of  official  mis- 
conduct by  justices  of  the  peace,  done  with  corrupt  motives,  are  indictable 
offenses. 

An  indictment  charging  that  the  defendant,  a  justice  of  the  peace,  took 
up  certain  estray  animals,  specifying  the  number  and  kind,  and  corruptly 
caused  the  same  to  be  appraised  before  himself  as  such  justice,  is  substan- 
tially good. 

Practice — New  trial. — Courts  will  reluctantly  interfere  to  set  aside  a 
verdict  and  grant  a  new  trial,  where  the  proceedings  have  been  regular. 

Jurors. — The  fact  that  the  names  of  two  petit  jurors  are  the  same  as 
those  of  two  grand  jurors,  does  not  show  that  they  are  the  same  persons. 

Objections. — Objections  to  jurors,  if  known,  should  be  made  before  trial. 

This  cause  was  tried  at  the  March  term,  1833,  of  the  Clay 
Circuit  Court. 

Cited:  3  Gilm.  663;  28  lU.  227.    See  2  Scam.  477. 
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S.  Bkeese,  for  the  ])laintiff  in  error,  cited  J^omaqiie  v.  The 
People,  Breese,  109 ;  Bibb's  and  Hardin's  Reports,  passim. 

N.  "W.  Edwards,  Attorney  General,  for  the  defendants  in 
error. 

Smtth,  Justice,  delivered  the  opinion  of  the  Court: 

"Wickersham  was  indicted  for  niaheasance  in  office  as  a  jus- 
tice of  the  peace.  The  indictment  charges  that  he  took  up  cer- 
tain estray  animals,  specifying  the  number  and  kind,  and  cor- 
ruj/tly  caused  them  to  be  apjiraised  before  himself  as  such 
justice.  A  motion  to  quash  the  indictment  was  made  in  the 
Circuit  Court  before  pleading,  but  on  what  particular  ground 
does  not  appear.  A  jury  trial  was  had,  and  verdict  of  guilty. 
Ujion  which  judgment  of  tine  and  removal  from  office  was 
rendered,  upon  the  recommendation  of  the  jury.  Xone  of 
tUe  evidence  is  preserved,  nor  were  any  instructions  asked  of 
the  Court.  A  motion  for  a  new  trial  was  made,  and  the  rea- 
sons filed. 

The  plaintiff  in  error  has  assigned  for  error,  that  the  indict- 
ment contains  no  indictable  offense,  and  that  the  Circuit  Court 
erred  in  refusing  a  new  trial  from  the  facts  appearing  on 
record. 

On  the  first  point  we  are  to  inquire,  whether  an  act  of  an 
ofllcial  character,  done  by  a  justice  (-»f  the  peace,  with  a  cur- 
ru|)t  intent,  is  an  indictable  offense,  and  whether  the  indict- 
ment charges  the  connnission  of  such  an  act  with  such  an  in- 
tent. By  the  110th  section  (R  L.  195;  Gale's  Stat.  218)  of 
the  act  relative  to  criminal  jurisprudence,  passed  in  1833,  it  si 
exiu-essly  provided,  that  justices  of  the  ]  cace  may,  for  corrupt 
acts  of  oppression,  ])artiality,  or  malfeasance  in  t>fHce,  be  in- 
dicted, and  upon  conviction,  they  shall  be  fined  and  removed 
from  ollice,  upon  tlio  recommendation  of  the  jury. 
[*129]  *Frtim  this  jn-ovision  of  that  act.  it  can  not  then  be 
dt)ul»ted  that  acts  of  oflicial  misconduct  by  justices  of 
the  ])eace,  done  with  corrupt  motives,  are  indictable  offenses. 
Whether  the  acts  charged  in  the  indictment  to  have  been  com- 
mitted amount  to  oflicial  misconduct,  and  whetlier  or  not  they 
are  charged  to  liave  been  done  with  a  corrupt  intent,  and  are 
sufliciently  and  certainly  averred,  will  be  ascertained  by  c<tm- 
])aring  the  averments  with  the  law  regulating  the  mode  of 
})roceedings  in  the  t'lking  u]»  of  estray  animals. 

The  indictment  charges  the  accused  with  taking  uj>  the 
animals  and  a>rri/j)f/>/  (■<iu.'<l)i<i  f/nm.  to  he  apprai.srd  fn'torc 
liitnwlf.  To  authorize  an  appraisement,  the  J'arty  taking  up 
the  estray  is  to  make  oath  of  the  fact  before  a  justice  of  the 
peace,  who  is  then  to  issue  his  warrant  to  a  constable  to  sum- 
no 
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mon  three  a]D]3raisers,  who  are  to  be  sworn,  before  a  justice, 
faithfully  and  impartially  to  value  the  estray.  These  are  the 
facts  which  are  charged,  under  the  term  ''  appraised  before 
himself^''  used  in  the  indictment,  to  have  been  corruptly  done. 
Whether  the  acts  were  done  ignorantly,  or  for  corrupt  pur- 
poses, would  necessarily  depend  on  the  evidence  exhibited  on 
the  trial,  but  that  such  acts  would,  in  a  case  where  the  justice 
was  a  party  interested,  be  illegal,  we  can  not  doubt ;  and  that 
they  would,  if  done  with  a  corrupt  intent,  be  an  act  of  mal- 
feasance in  office,  seems  equally  certain.  The  indictment  is 
then  substantially  good,  although  it  might  have  been  more 
formal  and  particular  in  setting  out  specifically  each  illegal 
and  corrupt  act  embraced  in  the  general  allegation  of  "caus- 
ing the  animals  to  be  corruptly  aj^praised  before  himself." 
As  to  the  other  ground  in  refusing  a  new  trial,  it  will  bo  seen 
that,  according  to  the  decisions  of  this  Court,  it  has  been  ad- 
judged in  several  civil  cases  that  the  exercise  of  the  power  to 
grant  or  refuse  a  new  trial  is  an  act  of  sound  legal  discretion, 
and  that  with  the  exercise  thereof  this  Court  will  not  inter- 
fere. The  case  of  the  Indian  I^omaque,  decided  in  this  Court 
in  1825,  has  been  cited  as  establishing  a  distinction  in  favor 
of  granting  new  trials  in  criminal  cases.  From  an  examina- 
tion of  that  case,  it  will  be  perceived  that  all  the  Court  say 
is,  that  in  its  opinion  the  Circuit  Court  ought,  on  the  facts 
which  were  before  it,  to  have  granted  a  new, trial;  but  it  does 
not  intimate  that  this  Court  ought  to  grant  one.  It  will  also 
be  ]ierceived  that  this  point  formed  no  ground  of  the  reversal 
of  the  judgment  in  that  case  ;  for  the  proceedings  were  pro- 
nounced coram  non  judice,  because  the  bill  of  indictment  was 
not  indorsed  "  a  true  bill,"  veritied  by  the  signature  of  the 
foreman  of  the  grand  jury.  There  is,  however,  a  marked  dif- 
ference between  the  exercise  of  this  power  in  a  civil  and  in  a 
criminal  case. 

In  a  civil  case  the  jury  are  the  judges  of  the  facts  only,  but 
in  a  criminal  one,  they  are  not  only  the  judges  of  the 
facts,  but  of  *the  law,  under  the  direction  of  the  [*130] 
Court.  Courts  will  reluctantly  interfere  to  set  aside 
a  verdict  and  grant  a  new  trial,  where  the  proceedings  have 
been  regular,  and  no  misconduct  has  happened  in  the  jurors, 
merely  because  the  jury  may  be  supposed  to  have  mistaken 
the  law  of  the  case,  or  may  have  judged  mistakenly  with  re- 
gard to  the  weight  of  the  evidence. 

If  this  be  true  with  reference  to  the  exercise  of  this  discre- 
tionary power  in  the  Court  where  the  accused  is  tried  and  asks 
for  anew  trial,  upon  what  principle  can  this  Court  be  required 
to  reverse  a  decision  made,  in  the  exercise  of  this  discretion, 
under  such  views  of   this  i:ower  ? 
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The  reasons  on  wliicli  the  new  trial  was  asked  for  in  the 
Circuit  Court,  are  of  extrinsic  facts,  in  reference  to  tlie  jury 
after  they  were  charged  witli  the  case  of  the  accused, 
and  because  two  of  tlie  ]ietit  jurors  were  members  of  the 
grand  jury  who  found  the  bill  of  indictment  and  consented 
thereto. 

Tlie  record  presents  no  evidence  whatever  of  the  facts  al- 
leged, exce]it  that  on  the  panels  of  the  jury,  the  names  of  the 
two  jurors  are  similar;  but  whether  they  are  the  same  persons 
does  not  appear,  nor  that  the  jurors  consented  tliereto,  nor 
that  the  defendant  did  not  know  of  the  objection  before  trial, 
and  consequently  this  Court  could  not  judge  of  the  merits  of 
the  application  for  a  new  trial,  did  the  Court  suppose  the  ])res- 
ent  case  exempt  from  ihe  application  of  the  principles  laid 
down. 

The  judgment  of  the  Circuit  Court  is  afRrmed  with  costs. 

Judgment  ajfinned. 

Note  by  Scammon.  This  Court,  previous  to  the  passage  of  the  act  of 
July 21,  1837  (Gale's  Stat.  540),  repeatodly  decided  that. an  application  to 
set  aside  a  default,  or  to  grant  a  new  trial,  was  an  application  addressed  to 
the  sound  discretion  of  the  Court  where  the  judorment  was  rendered,  and 
that  the  decision  of  the  Court  upon  such  application  could  not  be  assigned 
for  error. 

Garner  et  al.  v.  Crenshaw,  decided  Dec.  term,  18-34,  post ;  Sawyer  r. 
Stephenson,  Breese,  6;  Cornelius  v.  ltoucher,do.  12;  Clenison  r.  Kruper,  do. 
102;  Collins  v.  Claypole,  do.  164;  Streets.  Blue.  do.  201;  Adams  et  al.  r. 
Smith,  do.  221;  Vernon  et  al.  v.  May,  do.  229;  Littletons  v.  Moses,  Breese's 
Apr).  9. 

The  second  section  of  that  act  provides  that,  "  Exceptions  taken  to  opin- 
ions or  decisions  of  the  Circuit  Com-ts,  overruling  motions  in  arrest  of  judg- 
7nent,  motions  for  new  trials,  and  for  continuance  of  causes,  shall  herciifter 
be  allowed,  and  the  party  excepting  may  assign  for  error  any  opinion  so  ex- 
cej)t<'d  to,  any  usage  to  the  contrary  notwithstanding." 

This  section,  however,  does  not  give  the  right  to  assign  for  error  a  decision 
of  a  Circuit  Court,  grnufuig^  new  trial,  etc.     It  relates  only  to  the  decisions 
of  the  Com-ts  ovcrrtdiug  the  motions  therein  contained.    See  a  case  decided 
Dec.  term,  1839. 
lis        ' 
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^Nathaniel  Harmiso]^,  plaintiff  in  error,  v.     [*131] 
REUBEiSr   Clark,  Jacob  Clark,  Senr.,  and 
Lucy  Clark,  his  wife,  and  Jacob  Clark, 
Jr.,  defendants  in  error. 

Error  to  FranMin. 

Pkactice — ^Exceptions. — Exceptions  taken  upon  the  first  trial,  anew  trial 
being  granted  and  had,  can  not  avail  the  party  excepting.  In  order  to  be 
available,  the  exceptions  should  have  been  renewed  on  the  last  trial  (if  the 
same  ground  of  exception  occurred). 

Discretion — ^Ebror. — An  application  to  set  aside  a  judgment  by  default, 
or  to  grant  a  new  trial,  is  an  application  addressed  to  the  discretion  of  the 
Court,  and  the  decision  of  the  Court  upon  such  application,  can  not  be  as- 
signed for  error. 

A  party  can  not  assign  that  for  error  which  was  for  his  own  benefit. 

This  is  an  action  of  trespass  instituted  by  Harmison  against 
the  above  named  defendants,  together  with  Hiram  Clark  and 
Abraham  Clark.  Upon  the  two  last  no  service  of  process  was 
had,  nor  was  there  any  appearance  entered  by  them.  The  dec- 
laration contained,  as  at  first  filed,  two  counts,  the  first  of 
which  charged  that  on  the  11th  of  March,  1832,  with  force 
and  arms,  at  the  county  of  Franklin,  the  defendants  broke  and 
entered  the  close  of  the  plaintiff,  and  set  fire  to,  and  burned 
and  destroyed  one  mill-house,  one  barn,  two  corn-cribs,  one 
stable,  1,000  bushels  of  corn,  one  wagon,  etc.,  of  the  value  of 
§1,000,  and  other  wrongs,  etc. 

The  second  count  charged  that  on  the  same  day  and  year, 
and  at  the  same  county,  the  defendants,  with  force  and  arms, 
set  fire  to,  bui-ned  down,  and  destroyed  other,  the  property  of 
the  plaintiff,  of  the  value  of  $1,000,  and  other  wrongs,  etc. 

At  the  term  to  which  the  writ  was  returnable — it  having 
been  returned  as  executed  upon  the  defendants  Reuben,  Jacob, 
Jr.,  Jacob,  Sr.,  and  Lucy,  his  wife,  the  defendants  in  this  writ 
of  error — the  Court  granted  a  rule  requiring  the  defendants 
to  plead  by  9  o'clock  of  the  next  day.  This  rule  was  granted 
and  entered  of  record  the  3d  of  October,  1832.  Accordingly, 
on  the  next  day,  the  4:th  of  October,  the  defendants,  Reuben, 
iJacob,  Jr.,  and  Jacob,  Sr.,  filed  their  plea  of  not  guilty,  upon 
fwhich  plea  issue  was  joined  the  same  day. 

At  the  April  term,  1833,  of  the  Circuit  Court,  to  which 
term  the  cause  had  been  continued  on  motion  of  the  plaintiff, 
a  judgment  by  default  was  taken  against  Lucy  Clark  and  Ja- 

CiTED :  5  Gilm.  324;  28  111.  227.  See  preceding  case  and  note;  87  lU.  380; 
40  111.  174. 
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cob  Clark,  Sr.,  her  husband,  for  their  default  in  not  pleading 
or  otherwise  answering  on  behalf  of  Lucy,  to  the  plaintiff's 
action,  and  a  jury  was  called  and  sworn  to  try  the  issue  joined, 
and  to  inquire  of  damages  against  Jacob  Clark,  Sr.,  and  Lucy, 
his  wife.  The  jury  returned  a  verdict  of  not  guilty  as 
[*132]  to  the  issue,  and  assessed  the  *daniages  against  Jacob 
Clark,  Sr.,  and  Lucy  his  wife,  to  §360. 

On  the  trial  before  the  jury,  it  ajipeared  that  the  burn- 
ing of  the  ])ro]ierty  chai-ged,  took  ])lace  in  Hamilton 
counti/,  and  the  Court,  on  motion  of  the  defendants,  excluded 
the  evidence  from  the  jury,  as  to  all  of  tlie  defendants  who 
were  on  trial.     To  this  decision  the  i)laintilf  excepted. 

On  the  next  day,  the  4th  of  April,  and  before  judgment 
was  entered  on  the  assessment  of  damages,  against  the  defend- 
ants in  default.  Jacob  Clark,  Sr.,  one  of  those  defendants,  made 
•and  filed  his  affidavit,  setting  forth  in  substance  that  he  had 
midei'stood  from  the  sheriff,  when  at  his  house  to  serve  proc- 
ess on  himself,  that  his  wife,  Lucy,  was  not  included  in  the 
suit ;  that  he,  the  affiant,  did  not  then,  or  at  any  time,  know 
that  his  wife  was  a  j'arty  to  the  suit ;  that  no  rule  or  notice 
Mas  ever  served  on  him  of  any  descrijition,  by  which  he  sup- 
])osed  his  wife  was  a  ])arty  to  the  suit,  nor  did  he  believe  his 
wife  was  e\er  sunnnoned  by  the  sheriff,  or  knew  in  any  man- 
ner that  she  was  a  party  to  the  suit,  or  required  to  ])lead  or  at- 
tend to  the  trial.  The  affidavit  further  stated  that  the  affiant 
Avas  informed  by  counsel  since  the  trial  of  the  suit,  andbelie\ed, 
tliat  his  wife  had  a  good  and  meritorious  defense,  and  thatt^he 
would  be  able  to  show  on  a  trial  of  the  merits  of  the  case,  that 
i-lu^  was  in  no  wise  guilty  of  the  trcsj  asses  comjjlained  of. 
That  he  was  expressly  informed  and  believed,  tluit  his  informa- 
tion came  from  the  plaintiff,  that  the  suit  had  been  com]U'o- 
mised  on  the  jnirt  of  the  other  defendants,  and  that  consequently 
lie  was  released  from  all  liability  in  the  action.  That  at  the 
last  term  of  the  Franklin  Ciicuit  Court,  the  ])laintiff  sued  the 
iitliant  and  others,  not  including  the  wife  of  the  affiant,  and  he, 
the  affiant,  expressly  understood  that  it  was  uj on  this  last  suit 
that  he  was  bound  to  answer,  and  that  Harmison  had  aban- 
doned the  first. 

lT])on  thisatlldavit  of  Jacob  Clark,  Sr.,he,  and  his  wife  Lucy, 
moved  theC<»urtto  set  aside  the  judgmentof  defaultrendered, 
!in<l  the  jiroceedings  had. 

The  plaintiff  resisted  the  motion,  and  on  its  hearing  offered 
to  read  to  the  Court  the  affidavits  of  Warrenton  L.  Duncan 
and  Wni.  Dye,  the  first  of  which  asserted  the  service  of 
suunnons  on  Lucy  Clark,  as  returned  by  the  afliant,  and  that  the 
return  was  literally  and  in  every  res]!ect  true.     That  he  never 
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gave  Li:cj  Clark,^  nor  her  husband,  to  miderstand  that  the 
former  was  not  sned,  or  that  the  suit  was  compromised.  That, 
furthermore,  both  of  these  defendants  had  acknowledged  to 
the  affiant  that  they  were  summoned  and  that  they  knew  it. 
The  affidavit  of  Foster  and  Dye  sets  forth  that  they,  the  affi- 
ants, were  present  on  Friday  morning,  the  5th  of  April,  (the 
day  after  the  motion  and  affidavit  were  made  and 
filed,)  and  heard  Jacob  Clark,  Sr.,  and  his  wife,*admit  [*133] 
that  the  summons  in  this  case  had  been  served  on  the 
latter  by  the  sheriff  of  Franklin  county,  previous  to  the  Octo- 
ber term,  1832,  but  that  knowing  that  he  had  not  served  a  cer- 
tain capias,  issued  during  that  term,  at  the  suit  of  Harmison, 
against  the  same  parties,  they,  Clark  and  his  wife,  meant  that 
he  had  not  served  that  capias. 

These  affidavits  the  Court  refused  to  hear,  and  upon  the  affi- 
davit of  Jacob  Clark,  Sr.,  set  aside  the  default  and  verdict, 
and  granted  a  new  trial  as  to  all  of  the  defendants,  as  well 
those  who  had  pleaded  as  those  against  whom  the  default  had 
been  taken. 

To  both  of  these  decisions  the  plaintiff's   counsel  excepted. 

The  cause  was  then  continued  until  the  next  succeeding 
term  of  the  Circuit  Court,  at  which  term,  by  leave  of  the 
Court  previously  given,  a  new  count,  by  way  of  amendment  to 
the  declaration,  was  tiled,  charging  a  trespass  upon  p^ersonal 
property  only.  Pleas  were  put  in  by  all  of  the  defendants  in 
Court,  including  Lucy  Clark,  and  Jacob  Clark,  Sr.,  and  a  ver- 
dict was  rendered  for  the  defendants.  Upon  which  verdict 
the  Court  gave  judgment  for  costs  against  Harmison. 

To  reverse  this  judgment,  and  to  render  final  the  judgment 
before  taken  against  Jacob  Clark,  Sr.,  and  his  wife,  this|  writ 
of  error  was  prosecuted.  The  cause  was  tried  at  October 
term,  1833,  before  the  Hon.  Thomas  C.  Browne  and  a  jury, 

A.  F.  Grant,  for  the  jjlaintift'  in  error,  contended  that  the 
reason  given  in  the  books  why  an  action  of  trespass  qiiare 
clausiim  f regit  is  considered  a  local  action  in  England,  does 
not  exist  in  this  country.  The  only  substantial  distinction  be- 
tween local  and  transitory  actions  being,  as  laid  down  by  Lord 
Mansfield,  that,  "  Where  the  proceeding  is  in  Tern,,  and  where 
the  effect  of  the  judgment  can  not  be  had,  if  the  venue  be  laid 
in  a  wi-ong  place,  the  action  is  local;"  while  here  the  process 
of  our  Courts,  final  process,  as  well  as  all  other,  runs  through- 
out the  State,  may  issue  from  one  county,  and  be  directed  to 
and  executed  by  the  sheriff  of  another.  If  the  law  ceases  with 
the  reason  uj)on  which   it  is  founded,  then  the  common  law 
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governing  the  laying  of  the  venne,  in  cases  of  this  kind,  can 
not  l)e  tiie  law  in  this  State.  Fahrigus  v.  Mostyn,  Cowji. 
17f)-T,  cited  in  Tidd's  Practice,  370. 

The  principal  matters  stated  in  the  affidavit  of  Clark,  are 
stated  by  him  on  the  information  of  others,  and  not  of  his 
own  knowledge.  They  are  matters,  however,  for  the  most 
part,  within  the  personal  knowledge  of  his  wife,  if  they  ex- 
isted; and  she  not  having  sworn  to  them,  althongh  with  her 
husband  party  to  the  ap]ilication,  and  some  of  the  facts  stated 
being  in  direct  contradiction  to  the  return  of  the  sheriff,  the 
reading  of  the  counter  affidavits  oli'ered  by  the  plaint- 
[*134]  iif,  tended  to  the  eliciting  of  truth,  *and  was  for  that 
reason  proper,  on  a  motion  addressed  to  the  discre- 
tion of  tlie  Court. 

Counter  affidavits,  upon  ai)]^lications  to  hold  to  bail,  etc.. 
where  a  discretion  is  to  be  exercised,  are  admitted,  in  the 
Court  of  Common  Pleas  -in  England,  and  in  the  American 
Courts.  1  Sellon's  Prac.  113;  Johns.  Cases,  105,  cited  in  Am. 
Dig.  105. 

The  default  was  taken  against  Clark  and  liis  wife  for  the 
want  of  an  appearance  and  ])lea  on  behalf  of  the  latter.  The 
ap])lication  to  set  aside  the  default  was  made  by  both  of  them, 
and  should  have  been  predicated  upon  tlie  joint  or  separate 
affidavits  of  both;  and  many  of  the  facts  stated  in  the  aflida\it 
tliat  was  made,  being  facts  that  in  their  nature  were  M-ithin 
the  wife's  knowledge,  and  slie  being  a  ]iarty  in  the  a])})lieation, 
her  atlidavit,  as  to  these  facts  ]  articularly,  was  necessary. 
"An  aflidavit,  by  a  third  person,  of  facts  in  the  knowledge  of 
a  I'arty,  on  which  the  ai>j)lication  is  founded,  can  not  be  read, 
as  it  ought  to  be,  by  the  I'arty  himself."  3  Caines,  125,  cited 
in  I  Am.  Dig.  10. 

The  award  of  a  new  trial  as  to  all,  upon  tlie  application  of 
some,  without  the  assent  of  the  others,  is  error.  Such  in  this 
ease  was  the  order,  and  to  that  etfect  was  the  ap]ilication  of 
the  defendants.  1  Washin<;ton,  322;  2  Strange,  813;  2  Blac. 
Rs.  1030 ;  12  Mod.  275 ;  3  Salk.  362. 

"W.  B.  SoATKS,  for  the  defendants  in  error,  cited  1  Tidd's 
l*ract.  3(i9,  404-,  430,  433,  434-5,  506-8,  810.  "  AVhere  tlwee 
are  sued,  and  two  sulTer  judgment  of  default,  and  the  third 
l»leads  to  issue,  and  it  is  found  for  him,  the  two  mav  briiii^  a 
writ  of  error."  2  Tidd's  I'ract.  1054 ;  Gould's  Plead.  116; 
Pac.  Abr.  tit.  TjOcal  Actions,  A,  a ,'  Cowp.  180;  4  Term  P. 
503;  G  East,  598-9. 

Wii-RON,  Chief  Justice,  delivered  the  opinion  of  the  Court: 
1--J 
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In  this  cause  two  ti'ials  were  had  in  the  Court  below.  Upon 
the  first  trial.  judg:ment  was  rendered  in  favor  of  two  of  the 
defendants,  and  judgment  by  default  was  taken  against  Jacob 
Clark,  Sr.,  and  Luc}^  his  wife,  two  other  defendants.  At  the 
same  term,  the  Court,  upon  the  ajoplication  of  Jacob  Clark, 
Sr.,  set  aside  the  default  against  him  and  his  wife,  and 
granted  a  new  trial  as  to  all  of  the  defendants. 

•  During  the  progress  of  the  first  trial,  several  exceptions 
were  taken  bj  the  plaintiff  to  the  opinion  of  the  Court,  but 
these  exceptions  are  not  now  available.  To  have  enabled  him 
to  avail  himself  of  them,  he  should  have  renewed  them  on 
the  last  trial  (if  the  same  ground  of  exception  again  occurred), 
as  that  was  a  trial  de  novo,  and  the  judgment  rendered  on  that 
trial  is  the  only  final  judgment  in  the  cause. 

Upon  the  second  trial,  a  verdict  and  ju,dgment  were  ren- 
dered in  favor  of  all  the  defendants. 

*Erom  this  statement  of  the  case,  the  only  assign-  [*135] 
ment  of  error  that  can  be  noticed  by  the  Court,  is  that 
which  questions  the  correctness  of  the  order  of  the  Court  be- 
low, setting  aside  the  default  of  two  of  the  defendants,  and 
granting  a  new  trial,  as  to  all  of  them.  It  has  been  repeatedly 
decided  that  an  application  to  set  aside  a  judgment  by  default, 
or  to  grant  a  new  trial,  is  addressed  to  the  discretion  of  the 
Co  art,  and  that  the  decision  of  the  Court  upon  such  applica- 
tion can  not,  therefore,  be  assigned  for  error.  It  is  however 
contended  that  this  case  is  not  within  this  general  rule,  because 
a  new  trial  was  ordered  as  to  two  of  the  defendants  who  were 
acquitted,  and  who  did  not  join  in  the  application  made  by  the 
others  for  that  purpose.  This  position  might  well  be  assumed 
by  those  defendants  who  were  acquitted  on  the  first  trial,  had 
they  afterward  been  convicted ;  because  the  effect  of  the  or- 
der was  to  impose  upon  them  the  costs  of  another  trial,  and  to 
subject  them  to  another  chance  of  conviction.  But  the  same 
reason  that  would,  under  this  state  of  the  case,  authorize  them 
to  assign  this  decision  of  the  Court  for  error,  precludes  the 
plaintiff  from  doing  so.  The  decision  was  to  his  advantage, 
hy  multiplying  his  chances  of  success.  He  therefore  has  no 
reason  to  complain,  and  can  not  assign  that  for  error  which  was 
for  his  benefit.     The  judgment  must  be  affirmed  with  costs. 

JudgTTient  affii'vied. 
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Abraham  Irvin  and  Elizabeth  IrvIxX,  bis  wife,  plaint- 
iffs in  error,  v.  George  Wright,  defendant  in  error. 

Error  to  Ga  J  la  fin. 

Set-off — Time. — A  juclgroent  recovered  after  action  brought,  and  after 
plea  pleaded,  can  not  be  set  off  against  the  plaintitf's  demand. 

CoNSTKUCTioN. — Tlic  Construction  of  the  English  statute  of  set-off,  and 
of  §  17  of  our  practice  act,  should  be  the  same  in  relation  to  the  time  at 
■which  the  set-off  should  exist. 

This  action  -was  tried  at  the  March  term,  1834,  of  the  Gal- 
latin Circuit  Court,  before  the  Hon.  Thomas  C.  Browne  and  a 
jury.  A  ^■erdict^vas  rendered  for  the  defendant  in  error,  Avho 
was  the  plaintiff  in  the  Court  below,  for  ^55.25.  Upon  this 
verdict  judgment  was  entered. 

H.  Eddy,  A.  F.  Grant  and  S.  Beeese,  for  the  plaintiffs  in 
error. 

W.  J.  Gatewood,  for  the  defendant  in  error. 

[*136]  *Lockwood,  Justice,  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  assu7nj->.<</i  brought  bv  "\\^right  to  re- 
cover comjieTisation  for  work  and  labor  done  and  iierformed  for 
Mrs.  Irvin,  while  sole. 

Among  other  pleas  which  it  is  nnnecessarv  to  notice,  the 
defendants  below  pleaded  that  since  the  commencement  of  the 
suit  in  the  Court  below,  they  had  recovered  a  judgment  again.<t 
Wright,  which  they  otferet)  t()  setoff  against  the  damages  sus- 
tained by  the  plaintilf  in  this  suit.  To  this  ])lea  Wright  de- 
nuirred,  ajid  the  Circuit  Court  sustained  the  denuirrer. 

])id  the  (yourt  err  in  this  judgment?  By  the  17th  section  (R. 
L.4!>1  ;  Gale's  Stat.  532)  of  the  '^Arf  <'on<rr/)infj  I'mdice  in 
Cou7'tsofLaw,^^  it  is  ])i-ovided  that  "  The  defendant  in  any  action 
brought  upon  any  contract  or  agreement,  either  exjiressor  im- 
|)lied,  having  cldlms  or  demamh  against  the  plaintitT,  may  |)lcad 
the  same,"  etc.  The  only  (piestion  for  our  consideration  under 
this  act,  is,  at  what  time  must  the  claims  or  demands  exist,  so  as 
to  justify  their  being  set  otT  against  the  jilaintilfs  demand  ?  It 
was  contendi'cl  in  tlu'  argument,  by  the  counsel  ftn*  Irvin.  that 
our  statute  was  more  comprehensive  than  the  English  statute  of 
set-olV,  and  theref«»re  a  debt  or  demand  due  or,  accruing  after 

See  post  462. 
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suit  brought,  miglit  be  set  off.  The  Court,  however,  upon  an 
examination  of  the  English  statute  of  set-oft",  are  of  opinion 
that  although  the  phrase  in  our  statute,  "claims  or  demands," 
•would  admit  of  a  construction  that  would  embrace  more  modes 
of  indebtedness  than  the  phrase  "  mutual  debts,"  used  in  the 
English  statute,  yet  in  respect  to  the  time  at  which  the  "claims 
or  demands,"  under  our  statute,  and  the  "mutual  debts"  under 
the  English  statute,  should  exist  so  as  to  be  the  subject  of  set- 
off, the  same  construction  as  to  both  statutes  ought  to  prevail. 
In  the  case  of  Eva)is  v.  Prosser  (3  Term  E.  186),the  Court  of 
King's  Bench  held  that  a  judgment  recovered  after  the  action 
was  brought,  and  before  plea  pleaded,  could  not  be  pleaded  as  a 
set-off.  This  decision  we  think  in  point,  and  we  do  not  perceive 
that  it  violates  any  principle  of  justice,  orthe  intention  of  the 
legislature.  Should  a  different  construction  prevail,  gross  injus- 
tice might  frequently  be  practiced.  The  plaintiff,  when  he  com- 
mences his  suit,  has  a  good  cause  of  action,  and  to  which  the 
defendant  has  no  defense;  yet  if  the  rule  should  be  established 
that  "claims  or  demands"  might  be  pleaded  that  originated  or 
became  due  after  suit  is  brought,  it  will  put  it  in  the  power  of 
the  defendant,  by  purchasing  a  note  against  the  plaintiff,  to  de- 
feat his  action,  and  consequently  charge  him  with  the  costs. 
This  can  not  be  reasonable,  nor  can  it  be  supposed  that  the 
legislature  intended  to  enable  the  defendant,  by  an  act  of  his 
own,  to  defeat  the  plaintiff's  right  of  recovery  in  a 
case  so  situated.  The  Court  are  of  *02Dinion  that  [*137] 
the  demurrer  of  the  plaintiff  was  pu-operly  sustained. 
The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 


William   Tindall,  appellant,    v.   Daniel   Meekee, 

appellee. 

Appeal  from  Maduon. 

Appeals  from  justices — Trial  de  novo. — Appeals  from  the  judgments 
of  justices  of  the  peace  must  be  tried  in  the  Circuit  Court  de  novo. 

Interest,  computation  of — Judgment. — Wliere  a  judgment  is  rendered 
by  a  justice  of  the  peace  upon  a  note  bearing  interest,  and  an  appeal  is  taken 
to  the  Circuit  Court,  in  computing  the  amount  due  on  the  note,  interest 
shoukl  be  calculated  upon,  on  the  note,  to  the  time  of  rendition  of  the  judg- 
ment in  the  Circuit  Court,  and  not  on  the  judgment. 

On  appeal  from  a  judgment  of  a  justice  of  the  peace,  the  Circuit  Court 

8  Scam.  195;  91  111.  225;  13  Bradw.  116,  See  post  198,  577;  24  111.  113; 
27  111.  293. 
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plioulil  frive  judgment  for  the  amount  that  may  be  due,  althoug-h  that  amount 
mav  oxwod  the  ju.i«di(;tinn  of  a  justice,  provided  the  justice  had  jurisdiction 
atthetinioof  the  commencement  of  the  suit.  The  rule  is,  if  an  inferior 
court  hius  jurisdiction  ab  origine,  no  subsequent  fact  arising  in  the  case  can 
defeat  it. 
Ii:terest  may  be  calculated  at  any  rate  that  the  parties  may  agree  upon. 

Tins  cause  was  tried  in  the  Circuit  Court  of  Madison  County, 
at  the  May  term,  1834,  before  the  Hon.  Theophihis  W.  Smith. 

J.  Semple,  for  the  appellent. 

J.  B.  Thomas,  Jr.,  for  tlic  appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 

Meeker  sued  Tindall  before  a  justice  of  the  peace  on  two 
promissory  notes,  one  bearing  interest  at  the  rate  of  twelve 
per  centum  per  annum,  and  the  other  at  the  rate  of  twenty 
per  centum  per  annum.  On  the  trial  before  the  justice, 
Meeker  recovered  a  judgment  for  §02.25,  being  the  amount  of 
the  ju-incipal  and  interest  of  the  notes  at  the  time  of  trial, 
calculating  the  interest  at  the  rates  specified  in  the  notes.  To 
reverse  this  judgment,  an  a]>]ieal  was  taken  to  the  Madison 
Circuit  Court,  where  at  the  May  term,  1834  (after  a  delay  of 
sixteen  months  from  the  rendition  of  the  judgment  by  the  jus- 
tice of  the  peace),  a  trial  was  had,  and  the  judgment  of  the 
justice  of  the  peace  ailirmed;  and  the  Court  in  addition  allowed 
§7.75  as  interest,  making  the  judgment  in  the  Circuit  Court 
amount  to  §!<)(*. 

The  Court,  as  ap]iears  from  the  bill  of  exceptions,  in  calcu- 
lating interest,  allowed  interest  on  the  notes  from  their  re- 
spective dates  and  according  to  the  respective  rates  mentioned 
in  said  notes  up  to  the  time  of  rendering  judgment  in  the  Cir- 
cuit Court.  The  interest  at  the  rates  specified  in  the 
[*138]  notices  amounted,  with  *the  jn-incipal,  to  more  than 
§1<H).  The  excess  over  that  sum  M-as  reniitted  by  the 
]ilaiiitifT  below.  An  apjH'al  has  been  taken  from  the  judg- 
ment 1o  Ibis  (yourt,  and  the  appellant  assigns  for  error,  1st, 
lliat  the  (Circuit  Court  allowed  interest  on  a  judgment  of  a  jus- 
tice of  the  j)eace  at  a  grealer  rale  than  six  per  cent.  2d,  that  if 
interest  at  the  rate  agreed  on  in  the  notes  was  allowable,  then 
the  amount  of  principal  and  interest  was  over  §1UU  and  the 
Court  could  not  give  judgment. 

In  supjwrt  of  the  first  assignment  of  error,  the  act  entitled 
"  Ati  act.  ref/n/<7fin(/  the  inicn'H  (tf  money ''  (K.  L.  350  ;  Gale's 
Stat.  344)  is  relied  on.  This  act  ]irovides  "  that  creditors  shall 
be  allowed  to  receive  at  the  rate  of  six  per  centum   per  annum 
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for  all  moneys  after  they  become  due  on  any  bond,  bill,  prom- 
issory note,  or  other  instrument  in  writing,  or  any  judgment 
recovered  before  any  court  or  magistrate  authorized  to  entei* 
np  the  same  within  this  State,  from  the  day  of  signing  such 
judgment  until  the  effects  be  sold,  or  satisfaction  of  such  judg- 
ment be  made,"  etc. 

"■  J^rovided,  always^  that  nothing  in  this  act  contained  shall 
be  so  construed  as  to  limit  the  rate  of  interest  for  the  pay- 
ment of  which  an  express  contract  hath  been  made."  To 
arrive  at  a  correct  understanding  of  the  question  how  far  this 
statute  applies  to  the  case  under  consideration,  it  is  necessary 
first  to  ascertain  the  duty  of  the  Circuit  Court,  in  the  trial  of 
appeals  from  the  decisions  of  justices  of  the  peace.  By  the 
34th  (E.  L.  395  ;  Gale's  Stat.  410)  section  of  the  "  Act  concern- 
ing Jvsticesof  the  Peace  and  Constables^''  the  Court  shall  hear 
and  determine  appeals  in  a  summary  way,  without  pleading  in 
writing,  according  to  the  justice  of  the  case.  And  by  §  35  of 
the  same  act,  "  the  Court  shall  at  any  time  admit  such  amend- 
ment of  the  papers  and  proceedings  as  may  be  necessary  to  a 
fair  trial  of  the  case  upon  its  merits."  The  construction  put 
upon  these  sections  has  uniformly  been,  that  causes  brought 
up  by  appeal  from  justices'  courts  shall  be  tried  de  novo;  and 
the  judgment  below  furnishes  no  evidence  to  sustain  the  cor- 
rectness of  the  decision  of  the  justice.  It  consequently  fol- 
lows, that  when  the  cause  is  tried  in  the  Circuit  Court,  its  de- 
cision not  being  controlled  by  the  decision  below,  the  judg- 
ment must  be  for  whatever  sum  is  proved  to  be  due  on  the 
trial  in  the  Circuit  Court.  The  Court  therefore  decided  cor- 
rectly, that  the  plaintiff  below  was  entitled  to  the  amount  of 
the  notes,  together  with  interest  as  agreed  in  the  notes,  to  be 
calculated  from  their  respective  dates,  at  the  expressed  rates  of 
interest,  up  to  the  time  of  rendering  judgment  in  the  Circuit 
Court.  Had  the  defendant  acquiesced  in  the  judgment  before 
the  justice,  then  the  plaintiff  could  only  have  collected  six  per 
cent,  interest  on  the  judgment,  whether  he  proceeded  by  exe- 
cution, or  by  action  of  debt  on  the  judgment  before 
any  other  court.  "  When  a  judgment  is  *obtained  [*139] 
upon  a  contract,  that  contract  ceases  to  exist  and 
is  merged  in  the  judgment,  and  the  judgment  is  operated 
upon  and  controlled,  not  by  the  contract,  but  by  the  statute." 
(Breese,  52.)  But  when  an  appeal  is  taken  from  a  justice's 
decision,  the  judgment  becomes  of  no  effect,  as  it  is  incum- 
bent on  the  plaintiff  to  produce  his  evidence  anew  in  the 
Circuit  Court.  It  comports  with  reason  and  justice,  that 
the  plaintiff  should  recover  all  he  j)roves  to  be  due  at  the 
time  of  trial ;  and  if  part  of  the   demand   gro  ,vs  out   of  an 
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express  contract  to  pay  more  than  six  per  cent,  interest, 
lie  lias  by  the  terms  of  the  contract  a  right  to  recover  the 
interest  nntil  the  note  is  paid,  or  until,  by  a  judgment  that 
is  conclusive  on  both  of  the  parties,  it  ceases  to  be  a  contract 
inter  partes^  and  is  merged  in  a  contract  by  operation  of  law. 
The  second  assignment  is  equally  untenable.  When  the  action 
was  commenced,  and  the  judgment  rendered  by  the  justice,  he 
had  unquestional)le  jurisdiction  of  the  cause.  If  an  inferior 
court  entertains  jurisdiction  of  a  case,  and  gives  judgment, 
where  by  law  such  inferior  court  has  no  jurisdiction,  the  whole 
])rocecdings  are  coram  nonjudice  and  void  ;  and  all  acting  un- 
der such  void  judgment  would  be  trespassers.  Xow,  can  it 
for  a  moment  be  allowed  if  no  appeal  had  been  taken,  that  the 
justice  and  constable  would  have  been  trespassers  if  an  exe- 
cution had  been  issued  on  the  judgment,  and  the  defendant's 
goods  taken  and  sold?  To  state  the  case  is  sufficient  to  show 
the  unreasonableness  of  the  proposition  that  the  defendant  by 
taking  an  appeal,  and  by  subsequent  delay  in  the  Circuit  Court, 
until  the  interest  had  accumuiated  so  as  to  make  the  ])laintitf's 
demand  exceed  81"",  such  subsequent  accumulation  should  re- 
late back  and  oust  the  justice  of  jurisdiction  of  a  cause  of 
which  when  adjudicated  he  had  legal  cognizance.  The  rule  in 
such  cases  is,  if  an  inferior  court  has  jurisdiction  ah  origine,  no 
8ubse<pient  fact  arising  in  the  case  can  defeat  it  Avhcn  it  was 
knvtul  in  the  inception.  It  has  not  been  made  a  question 
whether  the  Circuit  Court  could,  if  the  ])laintill'  had  not  re- 
mitted it,  have  given  judcrment  for  more  than  Sl"0,  yet  had 
the  Court  done  so,  upon  the  ]»rincii)le  here  stated,  that  theCir- 
cuit  (^ourt  ought  to  render  judgment  for  such  amount  as  aji- 
l>eared  to  be  due,  it  would  jjrobably  not  have  been  erroneous. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  ajjirmed. 
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*Phineas  C.   Hall  and   Samuel  B.   Hall,     [*140] 
plaintiffs  in  error,  v.  Augustine  Byene  & 
Co.,  defendants  in  error. 

Error  to  Jackson. 

Mortgage — Consideration. — A  mortgage  of  lands  is  not  a  note,  Ijond, 
bill  or  other  instrument  in  writing  within  the  meaning  of  the  act  in  relation 
to  promissory  notes  ;  and  a  want  of  consideration  or  a  failure  of  consideration 
cannot  be  pleaded  to  a  scire  facias  to  foreclose  a  mortgage. 

Construction. — Statutes  which  treat  of  things  or  persons  of  an  inferior 
rank  can  not  by  any  general  tcords  be  extended  to  those  of  a  superior.^ 

This  was  a  scire  facias  brought  to  foreclose  a  mortgage.  The 
consideration  expressed  in  the  mortgage  is  one  dollar  in  hand 
pf^id  by  the  mortgagee  ;  and  in  the  defeasance  reciting  that 
James  Hall,  Jr.,  is  indebted  to  the  mortgagee  by  note  due  the 
1st  of  May,  1827,  in  the  sum  of  1997.74. 

The  defendants  below  pleaded  three  pleas  :  1.  A  want  of 
consideration ;  2.  A  failure  of  consideration ;  and  3.  A  pxart 
failure  of  consideration. 

To  each  of  these  pleas  the  plaintiffs  below  filed  a  general 
demurrer,  and  the  Court  sustained  the  demurrer  and  gave 
judgment  for  the  plaintiffs  below. 

The  cause  was  decided  at  the  April  term,  1834,  of  the  Jack- 
son Circuit  Court  by  the  Hon.  Thomas  C.  Browne. 

W.  J.  Gatewood  and  W.  B.  Scates,  for  the  plaintiffs  in 
error. 

If  an  action  at  law  be  commenced  upon  any  note,  bond,  bill 
or  other  instrument  in  writing  for  the  payment  of  money  or 
property  or  the  performance  of  covenants  or  conditions  by- the 
obligee  or  payee  thereof,  and  there  was  no  consideration,  or  it 
has  in  the  whole  or  in  part  failed,  it  may  be  pleaded  and 
judgment  shall  be  given  for  the  defendant  according  to  tho 
fact.     E.  L.  482,  §  5.     (Gale's  Stat.  526.) 

It  is  laid  down  that  at  common  law  six  things  should  concur 
to  make  a  good  and  valid  contract,   the  fourth  of  which  is  that 

Cited  :  Consfruction\  of  sfafufes,  3  Scam.  34  ;  Foreclosure  of  mortgage 
hy  scire  facias,  14  111.  216;  23  111.  482;  26  111.  164. 

"  As  to  the  rule  that  statutes  tvhich  treat  of  things  or  persons  of  an  infe- 
rior rank  can  not  by  any  general  words  be  extended  to  those  of  a  superior 
rank.  See  i?e Hermann,  71  N.  Y.  481 ;  Foster  v.  Blount,  18  Ala.  687;  Wood- 
worth  V.  Paine,  Breese,  294;  Ellis  ij.  Murray,  28  Miss.  129;  United  States  v. 
Weise,  2  Wall.  Jr.  72;  State  v.  Williams,  2  Strobh.  (S.  C.)  474;  Felt  v.  Felt. 
19  Wis.  193;  State  v.  Goetze,  22  Wis.  865;  De  Winton  v.  Mayor  of  Brecon, 
26  Beav.  533. 
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there  be  a  good  and  sufficient  consideration  or  quid  pro  quo  • 
this  had  relation  to  parol  contracts  or  agreements.  Coiuyn  on 
Cont.  2,  7,  8,  9,  13  ;  Chit,  on  Cont.  ^2-16,  and  anthorities 
tliere  cited  ;  2  Blac.  Cora.  412-115,  at  notes  8,  9,  10  ;  3  Bos. 
c*c  Ful.  291,  note  ;  Carson  v.  Clark,  decided  Dec.  term,  1823. 
{Ante  113.) 

In  Pillans  v.  Yan  Mierop  it  was  held  that  there  could  not 
be  a  nudum  pactum  in  writing.  Comyn  on  Cont.  7;  3  Burr 
lt)71. 

This  doctrine  was  overruled  in  the  case  of  Mary  JIughes' 
Exrs.  V.  JsahelJa  Hughes^  Admrx.,  7  TermR.  350  n.  a. ;  7  Bro. 
Pari.  Cas.  551,  S.  C,  Avhere  it  was  held  that  in  all 
[*141]  contracts,  whether  *they  be  in  writing  or  not,  if  they 
be  not  specialties  a  consideratioii  imtst  he  proved. 
Comyn  on  Cont.  8,  and  note  4,  9,  and  note  5  ;  2  Kent  Com. 
4*33-408. 

But  our  statute  has  placed  specialties  on  the  same  footing 
with  simple  contracts  at  common  law,  if  a  plea  of  a  want  or 
failure,  or  jiart  failure  of  consideration,  be  pleaded.  K.  L. 
483,  §5. 

A  scire  facias  (except  in  some  few  cases)  is  a  new  action.  3 
Saund.  71,  note  4.  It  commands  the  sheritf  that  by  good  and 
lawful  men  he  m:ike  known,  etc.;  and  tlie  sheriff's  return  is, 
that  by  good  and  lawful  men,  naming  them,  he  made  kn<_)wn, 
etc.    Id.  ()17,  70. 

It  lias  been  decided  not  to  be  amendable.  2  Tidd  Pr.  1037; 
and  the  scire  facias  by  our  statute  is  substituted  in  the  place 
of  a  declaration.  K.  L.  48(i,  §  43.  (Gale's  Stat.  529.)  Con- 
sequently, it  nuist  possess  all  the  requisites  of  form  and  sub- 
stance of  a  good  declarati(m.  Before  the  statute,  any  defect 
in  these,  or  the  sheriff 's  return,  nnist  liave  been  objected  to 
by  motion  to  qua-sh.  2  Tidd  Pr.  1037;  but  since  the  statute, 
it  is  in  the  nature  of  a  declaration,  and  not  a  summons;  the 
objection  is  not  in  a))atement  by  motion  to  qi/as/t,  but  by  plea 
or  demurrer.  The  dennirrer  op-ens  the  whole  i»f  the  ])lead- 
iiigs,  and  although  the  pleas  may  be  defective,  yet  the  Court 
ii.ay  look  into  the  scire  /acias,  and  if  it  be  defective,  give 
judgment  against  the  plaintitls,     1  Chit.  Pi.  047. 

A.  F.  Grant  and  II.  Eddv,  for  the  defendants  in  error. 

Loc'Kwoon,  Justice,  delivei-ecl  the  o])inion  of  the  Court: 

This  was  a  scire  /'afi aft  brought  on  a  nK)rtgage  of  laud,  to 

H'll  the  prenn'ses  under  the  iSth  section  of  the   act  entitled, 

"  An  art  ('(mcerning  judgments  and  execution.s.'''  (11.  L.   370; 

Gale's  Stat.  393.)     To  the  scire  facias  the  defemlants  below 
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pleaded  three  pleas,  to  wit:  1st.  That  there  was  no  con- 
sideration for  executing  the  mortgage  ;  2d.  A  failure  of  con- 
sideration ;  3d.  A  part  failure  of  consideration.  To  these 
pleas  the  plaintiffs  below  demurred,  and  the  Circuit  Court  sus- 
tained the  demurrer,  and  gave  judguient  for  the  amount  due 
on  the  mortgage,  and  that  the  lands  mentioned  therein  be  sold 
to  satisfy  the  same.  To  reverse  this  judgment  a  writ  of  error 
has  been  brought  to  this  Court,  and  the  only  error  assigned  is, 
that  the  Cii'cuit  Court  erred  in  sustaining  the  demurrer  to 
these  pleas.  To  support  this  assignment,  the  counsel  for  the 
plaintiffs  in  error  rely  on  the  5th  section  of  the  "  Act  relative 
to  promissory  7iotes,  hond-s,  due  Mils,  and  other  instruvients  in 
writing  (E.  L.  483;  Gale's  Stat.  526,)  and  maJdng  them  assign- 
able." This  section  provides  that  "  In  any  action  commenced 
or  to  be  commenced  in  any  court  of  law  in  this  State,  upon  any 
note,  bond,  bill,  or  other  instrumei^t  in  writing  for  the 
payment  of  money  or  property,  or  the  *performance  [*142] 
of  covenants  or  conditions,  by  the  obligee  or  payee 
thereof,  if  such  note,  bond,  bill,  or  instrument  in  writing  was 
made  or  entered  into  without  a  good  or  valuable  consideration; 
or  if  the  consideration  upon  which  such  note,  bond,  bill,  or 
instrument  in  writing,  was  made  or  entered  into,  has  wholly  or 
in  part  failed,  it  shall  be  lawful  for  the  defendant  or  defend- 
ants against  whom  such  action  shall  be  commenced  by  such 
obligee  or  payee,  to  plead  such  want  of  consideration,  or  that 
the  consideration  has  wholly  or  in  part  failed." 

Under  the  pleadings,  the  question  presented  for  the  con- 
sideration of  this  Court,  is  whether  a  mortgage,  executed  and 
recorded  according  to  the  statute,  is  a  "  note,  bond,  bill,  or 
other  instrument  in  writing,  for  the  payment  of  money  or 
property,  or  the  performance  of  covenants  or  conditions  by 
the  obligee  or  payee  thereof,"  and  liable  to  be  defeated  by 
either  of  the  pleas  above  mentioned.  To  arrive  at  a  satisfac- 
tory answer,  it  is  necessary  to  inquire  into  the  nature  and 
effect  of  a  mortgage.  "  A  mortgage  is  a  conveyance  of  lands, 
by  a  debtor  to  hiis  creditor,  as  a  pledge  or  security  for  the  re- 
payment of  money  due;  with  a  proviso  that  such  conveyance 
shall  be  void  on  payment  of  the  money  and  interest,  on  a  cer- 
tain day;  and  in  the  event  the  money  be  not  paid  at  the  time 
appointed,  the  conveyance  becomes  absolute  at  law,  and  the 
mortgagor  has  only  an  equity  of  redemption j  that  is,  a  right 
in  equity,  on  payment  of  principal,  interest,  and  costs,  within  a 
reasonable  time,  to  call  for  a  re-conveyance  of  the  lands." 
Cruise's  Dig.  89. 

From  this  definition,  a  mortgage  of  lands  (the  execution  of 
which  is  attended  with  many  legal  solenmities,  and  must  be 
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acknowledged  and  recorded,  as  are  all  other  deeds  affecting 
real  estate)  can  not  be  such  an  instrument  in  writing  as  is  con- 
templated by  the  5tli  section  of  the  act  aforesaid.  A  mort- 
gage is  certainly  not  made  negotiable  by  the  act,  nor  is  it  an 
instrument  for  the  direct  performance  of  covenants  or  condi- 
tions by  the  obligee  or  jiayee,  although  it  is  subject  to  be  de- 
feated by  the  ]iayment  of  money.  Mortgages  were  in  connnon 
use  when  this  statute  was  ]:)assed,  and  had  the  legislature  in- 
tended to  have  them  defeated  by  such  pleas  as  were  inter- 
]iosed  in  tliis  case,  there  can  be  no  doubt  that  they  would  liave 
been  enumerated.  It  is  also  evident  that  mortgages  were  not 
intended  to  be  embraced  within  the  act,  because  the  legislature 
use  the  words  "obligee  or  payee,"  when  designating  the  plaint- 
tiff  to  whose  action  these  pleas  may  be  pleaded,  instead  of  the 
terra  "mortgagee."  The  terms  "obligee  or  payee  "  have  a 
technical  and  definite  meaning  in  the  statute  under  considera- 
tion, and  apply  only  to  notes,  bonds,  and  bills,  Avhether  such 
notes,  bonds,  or  bills  are  given  for  the  payment  of 
[*l-i3]  *money  or  property,  or  the  performance  of  covenants 
or  conditions,  and  not  to  mortgages. 

It  is  also  a  well  settled  rule  of  the  common  law,  that  stat- 
utes which  treat  of  things  or  persons  of  an  inferior  rank,  can 
not  by  any  (jencral  words  be  extended  to  those  of  a  sujierior. 
(1  Blac.  Com.  88  ;  Breese,  294.)  Mortgages  are  clearly  in- 
struments of  a  higlier  dignity  than  bonds,  ])romissory  notes,  or 
bills,  because  greater  solenuiity  is  required  in  their  execution. 
They  are  required  to  be  recorded,  and  the  same  remedy  given 
as  in  case  of  judgments.  The  Court  therefore  conclude,  as 
well  from  the  general  scojie  and  object  of  the  act  relative  to 
"promissory  notes,  bonds,  due  bills  and  other  instruments  in 
writing  and  making  them  assignable,"  as  from  the  considera- 
tion tliat  the  proceeding  authorized  in  this  case  is  by  scire 
facias,  and  founded  on  a  record,  that  a  mortgage  is  not  em- 
braced in  the  5tli  section  of  the  act  above  mentioned  and  conse- 
(juenlly  the  jjleas  were  correctly  overruled  by  the  Court  be- 
low. 

Judgment  is  atlirmcd  with  costs. 

Judgynent  affirmed. 
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Jaerot  Garner  and  George  Aydollett,   plaintiffs 
in  error,  v.  John  Crenshaw,  defendant  in  error. 

Error  to  Gallatin. 

Setting  aside  default. — An  application  to  set  aside  a  default  is  ad- 
dressed to  the  sound  discretion  of  the  Court,  and  no  writ  of  error  will  lie  to 
correct  its  exercise. 

It  is  too  late  to  make  an  application  to  set  aside  a  default  after  one  term  of 
the  Court  has  intervened  between  the  term  at  which  the  default  was  taken 
and  that  at  which  the  motion  was  made. 

Judgment  was  rendered  in  this  cause  hy  the  Hon.  Thomas 
C.  Browne,  at  the  March  term,  1834,  of  the  Gallatin  Circuit 
Court. 

A.  F.  Grant,  for  the  plaintiffs  in  error. 

H.  Eddy,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  trespass  de  ionis  asj>ortatis.  The  de- 
fendants appeared  and  pleaded  and  subsequently  withdrew 
their  plea,  letting  judgment  pass  by  default  against  them. 
An  order  lor  the  execution  of  a  writ  of  incpiiry  of  damages 
was  entered ;  but  before  its  execution,  Garner,  one  of  the  de- 
fendants, moved  to  set  aside  the  default,  and  asked  leave  to  be 
permitted  to  plead.  The  Circuit  Court  refused  on  the  affida- 
vit of  Garner,  (which  disclosed  the  grounds  of  his 
application,)  to  set  aside  the  *default,  and  order  for  [*144] 
the  execution  of  the  writ  of  inquiry,  to  which  refusal 
the  defendants  excepted.  The  bill  of  exceptions  contains  the 
reason  of  the  Court  for  its  refusal,  which  is  that  one  term  of 
the  Court  had  intervened  between  the  term  at  which  the  de- 
fault was  taken,  and  that  at  which  the  motion  was  made.  It 
is  now  urged  by  the  counsel  for  the  plaintiffs  in  error,  that  the 
reason  given  is  an  insufficient  one,  and  that  the  default  ought 
to  have  been  set  aside  and  the  defendants  let  in  to  plead.  If 
the  grounds  of  the  application  to  the  Circuit  Court  were  ex- 
amined, they  would  be  found  to  present  no  reasonable  cause 
for  vacating  a  default,  virtually  acceded  to  by  the  defendants 
themselves, by  the  withdrawal  of  their  plea;  nor  would  the 
grounds  disclosed  in  the  affidavit  of  one  of  them,  furnish  any 

Cited:     24  111.  296;  41  lU.  225 j  5  GUm.   324;  40  111.  175.     Criticised 
24  111.   298. 
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legal  exciise  for  not  renewing  their  defense  in  time,  if  they 
had  so  desired  or  intended,  as  it  appears  that  one  fnll  term  had 
elapsed  before  the  aii})lication  to  set  aside  the  default. 

Apart,  however,  from  the  merits  of  the  application  to  the 
Circuit  Court,  it  will  he  perceived  that  an  application  to  set 
aside  a  default,  is  addressed  to  the  sound  legal  discretion  of 
the  Court,  and  that  no  writ  of  error  will  lie  to  correct  the 
erroneous  exercise  of  this  power.  The  entering  of  the  de- 
fault Avas  an  interlocutory  order,  and  its  vacation  depended  on 
the  exercise  of  this  discretionary  power  under  the  rules  and 
practice  of  the  Circuit  Court,  and  as  should  best,  under  those 
rules,  subserve  the  purposes  of  justice.  We  are  not  only  sat- 
isfied that  this  ])0wer  was  discreetly  exercised  in  the  ]n-esent 
case,  and  conformably  to  its  justice,  but  that  the  refusal  to  set 
aside  the  default,  can  not  be  assigned  for  error. 

The  judgment  of  the  Circuit  Court  is  afhrmed  with  costs. 

Judgment  ajfirm^d. 


[*145]  *Levi  Piggott,  surviving  executor  of  the  es- 
tate of  George  Ramey,  deceased,  plaintiff  in 
error,  v.  Nancy  Kamey,  widow  and  relict  of 
George  Ramey,  deceased,  Foster  Ramey, 
]\[iCHAEL  Palmer  and  Elizabeth,  liis  wife, 
Polly  Ramey,  Johx  Smith  and  Eliza,  his 
wife,  William  Ramey,  Catharine  Ramey, 
TiiADEUS  W.  Ramey,  minors,  who  sue  by 
tlieir  next  friend,  Nancy  Ramey,  lieirs  at  law 
of  George  Ramey,  deceased,  defendants  in 
error. 

Error  to  Monroe. 

Lkotst.ativr  roNxnoi,  of  roruTs. — AVliere  the  legislature  directs  an  in- 
fcricir  court  as  to  the  mode  of  euforcing  its  orders  or  decrees,  such  court 
jKisscssos  no  discretion,  but  must  proceed  conformably  to  the  mode  pre- 
Kcrilx'd. 

CoTUT  OK  PuonATK.— A  Court  of  Probate  ha.s  no  power  to  render  a  judg- 
mi'iit  ill  favor  of  lii'irs  or  dcvisi'i'siigaiii^t  an  executor  or  achuinistrMtor  for 
failing  or  refusing  to  pay  owr  to  surh  heirs  or  devisees  their  distributive 
portions  of  the  estate  of  the  decoiused. 

Kemedy.     Qted,  66  111.  331. 
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Remedy. — If-  an  executor  or  administrator  fail  or  refuse  to  comply  with 
the  order  of  the  Court  of  Probate  requiring  him  to  make  such  payment,  the 
remedy  is  by  attachment  for  contempt  of  Court. 

A  CowLES  and  N".  W.  Edwaeds,  for  the  plaintiff  in  error, 
relied  upon  the  following  points  and  authorities: 

1.  1^0  action  lies  for  a  legacy  against  an  executor  without 
his  express  assent.  Cowper,  284  ;  7  Johns.  103-4  ;  10  Johns. 
31 ;  1  Chit.  Plead.  89,  95,  and  cases  cited  in  note  C. ;  Toller, 
365,  240  ;  1  Chit.  Plead.  101-2. 

2.  Executors  and  administrators  not  liable  at  law  until  a 
devastavit  is  legally  established,  Breese,  154 ;  Toller,  342, 
363-8. 

3.  Upon  a  declaration  against  an  executor  or  administrator 
the  judgment  can  only  be  lirst  against  the  goods  and  chattels 
in  his  hands  to  be  administered.  2  Saunders,  IIT  d,  note  ; 
Tidd's  Appendix,  213. 

4.  From  the  uncertain  character  in  which  the  plaintiffs  be- 
low sue,  no  judgment  can  properly  be  rendered.  9  Saunders, 
117,  f,  note  1. 

5.  The  interest  which  these  plaintiffs  took  under  the  will 
was  a  several  and  not  a  joint  interest.     1  Saunders,  154,  note. 

6.  No  judgment  could  be  rendered  against  defendants 
without  showing  a  previous  demand  for  payment.  1  Mass. 
428  ;  §  121,  Act  relative  to  Wills  and  Testaments,  E.  L.  650. 

S.  Beeese  and  A.  W.  Snydee  for  the  defendants   in  error. 

LocKwooD,  Justice,  delivered  the  0]:)inion  of  the  Court : 
This  was  an  action  of  debt  brought  by  the  heirs  or  devisees 
of  George  Eamey,  deceased,  against  Levi  Piggott  as 
surviving  *executor  of  said  Eamey.  The  declaration  [*146] 
states  "  That  the  plaintiff's,  as  heirs  of  Eamey,  de 
ceased,  heretofore,  to  wit,  on  the  4th  day  of  January,  1830,  at 
a  Court  of  Probate  held  in  the  town  of  Waterloo,  Monroe 
county,  by  the  Hon.  James  B.  Moor,  jv^^gi  of  probate  for 
said  county,  by  the  consideration  and  judguicnt  or  decree  of 
said  Court  recovered  against  the  said  Levi  Piggott  surviving 
executor  of  the  estate  of  George  Eamey,  deceased,  the  sum  of 
S3S9.29  which  was  then  and  there  adjudged  to  the  plaintiffs 
before  mentioned,  they  being  the  persons  entitled  to  the  same 
under  the  last  will  and  testament  of  the  said  George  Eamey, 
deceased,"  etc.  The  defendant  below  made  default  and  judg- 
ment was  given  for  the  jjlaintift's  against  the  defendant  per- 
sonally for  the  above  mentioned  debt  and  costs  of  suit.  The 
cause  was  brought  into  this  Court  by  writ  of  error.     A   num- 
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ber  of  errors  have  been  assigned.  It  will,  however,  be  unnec- 
essary to  examine  any  other  point  in  the  case  except  whether 
a  Court  of  Probate  had  any  jiower  to  render  a  judgment  in 
favor  of  heirs  or  devisees  against  an  executor  for  distributive 
shares  or  legacies  under  the  "  Act  relative  to  Wills  and  Tes- 
tanunts^  Executors  and  Administrators  and  the  Settlement  of 
Estates^''  approved  January  23,  1S29.  This  power  was,  on 
the  argument  of  the  case,  su])]iosed  to  be  conferred  on  the 
Court  of  Probate  by  the  121st  and  122d  sections  of  the  act. 
The  121st  section  directs  that  "  If  any  executor  or  adminis- 
trator shall  fail  or  refuse  to  pay  over  any  moneys  or  dividends 
to  any  person  entitled  thereto  in  pursuance  of  the  order  of  the 
Court  of  Probate  lawfully  made  within  thirty  days  after  de- 
mand made  for  such  moneys  or  dividend  the  Court  of  Probate, 
u})on  application  made,  shall  attach  such  delinquent  executor 
or  administrator  and  may  cause  him  to  be  imprisoned  until  he 
shall  comply  with  the  order  aforesaid  or  until  such  delinipient 
is  discharged  by  due  course  of  law;"  and  this  section  further 
authorizes  a  suit  to  be  brought  on  the  bond  of  such  executor 
or  administrator  upon  his  neglect  or  refusal  to  comply  with 
such  order.  The  122d  section  provides  that  "  "Whenever  it 
shall  appear  that  there  are  sufficient  assets  to  satisfy  all  de- 
mands against  the  estate  the  Court  of  Probate  shall  order  the 
payment  of  all  legacies  mentioned  in  the  will  of  the  testator, 
the  specific  legacies  being  lirst  satisfied."  (R.  L.  051 ;  Gale's 
Stat.  716.) 

The  Court  are  clearly  of  oi)inion  that  in  neither  of  these 
sections  is  any  authority  given  to  the  Court  of  Probate  to  ren- 
der a  judgment. 

The  word  order  used  in  both  sections  does  not  ex  vi  termini 
mean  a  judgment.  That  the  legislature  did  not  intend  to  con- 
fer the  power  to  give  judgment  is  evident  from  the  consider- 
ation that  in  the  121st  section  provision  is  made  to  ]iroceed 
against  the  executor  or  aduiinistrator  who  neglects  or 
[*147]  refuses  to  com])ly  Mi'th  *the  order  after  demand  be- 
ing made  by  attaching  and  imprisoning  him  for  con- 
tempt ;  ancl  in  neither  section  is  there  authority  to  issue  an 
exi'cution. 

Ihid  the  legislature  intended  to  have  authorized  tlie  Court 
of  Probate  to  render  judgment  agains't  the  executor  or  admin- 
istrator, under  these  sections,  the  Court  woidd  un(]uestional)ly 
have  been  rccjuired  to  collect  such  judgment  by  the  usual  ]n-oc- 
ess  of  execution.  The  k'gislature,  however,  has  only  given 
the  remedy  for  the  refusal  to  comjily  with  an  order  of  the 
Court  of  Probate,  as  the  connnon  law  gives  to  courts  of  record 
in  similar  cases ;  to  wit,  an  attachment  for  contempt.     When 
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the  legislature  directs  an  inferior  court  as  to  the  mode  of  en- 
forcing its  orders  or  decrees,  such  court  possesses  no  discretion 
1  )ut  must  proceed  conformably  to  the  mode  prescribed.  The 
Court  are  further  confirmed  in  this  view  of  the  subject  by  the 
124th  section.  This  section  provides,  that  "Executors  or  ad- 
ministrators shall  not  be  compelled  to  pay  legatees  or  distrib- 
utees, until  bond  and  security  be  given  by  said  legatees  or  dis- 
tributees, to  refund  their  due  proportion  of  any  debt  which 
may  afterward  appear  against  the  estate,  and  the  costs  attend- 
ing the  recovery  thereof  ;  and  such  bond  shall  be  made  pay- 
able to  such  executor  or  administrator,  and  shall  be  for  his  in- 
demnity, and  filed  in  the  Court  of  Probate."  This  provision 
Is  entirely  inconsistent  with  the  idea  that  the  Court  of  Pro- 
bate has  power  to  give  a  judgment  which  is  a  final  disposition 
of  the  matter  in  controversy,  leaving  no  act  m  j)ais  to  be  done 
to  entitle  the  successful  party  to  an  execution  which  will  put 
him  in  possession  of  the  fruits  of  his  recovery.  But  if  we  con- 
sider the  order  mentioned  in  the  •  121st  and  122d  sections,  as 
liable  only  to  be  enforced  by  attachment  for  contempt,  then 
before  the  Court  of  Probate  could  issue  such  attachment,  evi- 
dence would  have  to  be  furnished  that  the  executors  had 
refused  to  pay  the  dividend,  and  that  the  devisees  or  dis- 
tributees had  executed  the  bond  with  security,  required  by 
the  124th  section.  In  this  mode,  the  proceedings  before  the 
Probate  Court  would  comply  with  the  requisitions  of  the 
statute,  and  conform  to  analagous  proceedings  in  other 
Courts,  and  the  symmetry  of  legal  proceedings  would  be  pre- 
served. 

The  judgment  is  reversed  with  costs. 

Judgment  reversed. 


*Jacob    Crisman    and   Michael    Crisman,     [*148] 
appellants,  v,  Samuel   T.    Matthews,  ap- 
pellee. 

Appecd  from  Morgan. 

FoRTHCOiriNG  BOivrD — Effect  of  judgment. — In  a  suit  by  a  sheriff  upon 
a  forthcoming  bond  taken  by  hint  for  property  levied  on  by  an  attachment, 
it  is  unnecessary  for  the  plaintiff  to  show  that  the  attachment  was  actually 
levied  upon  the  property;  the  judgment  of  the  court  directing  the  property 
attached  to  be  sold,  is  conclusive  as  to  that  point. 

Cited;    21  111.  584;  44 111.  287.  See  11  111.  417;  17  111.  404;  24  111.  256. 
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A  defondant  in  a  forthcoming  bond  is  estopped  from  denj-ing  that  an 
attachment  had  issued,  and  that  the  property  had  been  seized  and  taken 
by  the  sheriff  ;    the  recitals  in  the  condition  of  the  bond  admit  these  facts. 

This  case  was  tried  at  the  October  terra,  1834,  of  the  Mor- 
gan Circuit  Court,  before  the  Hon.  Samuel  D.  Loekwood,  and 
a  judgment  rendered  for  the  appellee  for  $126.'83. 

"Wm.  Thomas,  for  the  appellants. 

M.  McCoNNELL,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
Tiiis  is  an  action  of  deht  instituted  in  the  Court  below,  by 
the  aj^pcllee  against  Peter  D.  JMordecai  and  the  appellants,  up- 
on a  bond  executed  by  Mordecai  and  the  appellants,  the  latter 
as  sureties,  to  the  appellee  as  shcriif  of  the  county  of  Morgan. 
The  declaration  states  that  on  the  26th  day  of  April,  1S32,  a 
certain  writ  of  attachment  issued  from  the  Circuit  Court  of 
Morgan  county,  at  the  suit  of  Elisha  Kellogg,  against  the  said 
Peter  I).  Mordecai,  for  two  hundred  and  fifty  dollars,  directed 
and  delivered  to  the  said  Matthews  as  sheriff  to  execute  and 
retuin  ;  that  by  virtue  of  said  writ,  the  said  sheriff  attached 
one  horse  and  other  property  of  said  Mordecai,  and  took  the 
same  into  ])Ossession  ;  that  Mordecai  being  desirous  of  retain- 
ing ])ossession  of  the  property,  executed  a  bond,  with  the 
Crismans  as  sureties,  in  the  penalty  of  $500,  conditioned  that 
if  the  said  property  should  be  forthcoming  to  answer  such 
judgment  as  the  said  Court  might  render  against  the  said 
jMordecai  in  favor  of  Kellogg,  then  the  obligation  to  be  void. 
The  iu'each  alleged  is  that  Kellogg  obtained  a  judgment  on 
the  22(1  of  June,  1833,  for  two  hundred  and  lifty  dollars,  on 
wliich  judgment  a  special  execution  issued  on  the  12th  day  of 
July,  1833,  directed  to  the  sheriff"  of  Morgan  county,  reijuir- 
ing  him  to  sell  the  projjerty  attached  as  aforesaid,  and  on  the 
2;>(l(lay  of  September,  1833,  the  sherift"  returned  the  exei-ution 
indorsed  that  the  i>ro])erty  could  not  be  foimd,  Avhereby  an 
action  accrued  to  the  plaintiff  to  have  and. demand  tlie  debt 
aforesaid. 

At  the  May  term,  1834,  of  the  Circuit  Coiu't,  the  defend- 
ants, Jacob  and  Michael  Crisman,  appeared  and 
[*140]  jileaded  to  the  action  *in  substance,  that  ]\ratthe\vs,  the 
slu-rilT,  reju'escnted  that  he  had  levied  an  attachment 
on  the  personal  j'roperty  at  the  suit  of  Elisha  Kellogg,  and 
rei|uiivu  ^fordecai  to  execute  the  bond  declared  on  for  the  de- 
livery of  the  i)ro|ierty.  Whereas  in  truth  and  in  fact,  the  said 
bherilf  had  not  levied  the  attachment  on  the  said  property  or 

13S  7 


DECEMBER  TEEM,  1834  149 

Crisman  et  al.  v.  Matthews. 

any  part  thereof,  nor  did  lie  make  any  return  on  the  attach- 
ment showing  that  he  had  levied  the  same.  To  this  plea  there 
was  a  demurrer,  and  the  Court  decided  the  plea  insufficient. 
The  defendants  then  had  leave  to  withdraw  the  plea  and  j)lead 
de  now  /  and  at  the  same  term  of  the  Court  tiled  another  plea, 
alleging  the  same  facts  but  differing  from  the  first  in  the  con- 
clusion. To  this  plea  there  was  also  a  demurrer,  which  the 
Court  sustained,  and  gave  leave  to  file  an  additional  plea,  and 
the  cause  was  continued.  At  the  October  term,  1834,  the 
defendants  filed  four  pleas.  The  first  after  craving  oyer  of  the 
bond,  alleges,  that  the  Circuit  Court  of  Morgan  county  never 
did  make  any  order  or  render  any  judgment,  requiring  any 
disposition  of  the  property  specified  in  the  bond,  or  requiring 
a  delivery  of  the  property  to  the  plaintifl:,  or  a  sale  of  the 
same. 

The  second  plea  alleges  that  the  plaintiff  represented  to  the 
defendants,  that  by  virtue  of  an  attachment  issued  from  the  Cir- 
cuit Court  of  Morgan  county,  at  the  suit  of  Elisha  Kellogg 
against  Peter  D.  Mordecai,  he  had  levied  on  forty  acres  of 
land,  situated  in  the  county  of  Morgan,  and  the  personal  prop- 
erty specified  in  the  condition  of  the  bond  declared  on,  and  the 
defendants  relying  on  the  representations  so  made  as  aforesaid, 
executed  the  said  bond,  as  sureties  for  the  said  Mordecai ; 
whereas  the  defendants  aver  that  the  plaintiff  never  had 
levied  the  said  attachment  on  the  land  aforesaid,  or  on  the 
personal  property  aforesaid,  by  reason  whereof,  the  said  Cir- 
cuit Court  njver  did  make  any  order  or  render  any  judgment 
requiring  a  sale  of  said  personal  property,  to  satisfy  the  judg- 
ment obtained  by  Kellogg  against  Mordecai  nor  could  the 
plaintiff,  by  force  of  the  proceedings  had  in  the  said  Circuit 
Court,  lawfully  claim  or  seize  the  said  personal  pro]5erty. 

The  third  plea  alleges  that  the  plaintiff  returned  the  attach- 
ment referred  to,  and  recited  in  the  bond  without  certifying  or 
indorsing  thereon  that  he  had  levied  the  same  on  the  personal 
property  mentioned  in  the  condition  of  the  bond,  or  any  part 
thereof,  by  reason  whereof  the  property  was  taken  and  con- 
veyed away  out  of  the  jurisdiction  of  the  Court,  by  the  said 
Peter  Mordecai,  and  the  Court  could  not,  by  reason  of  the  de- 
fault of  the  plaintiff,  render  any  judgment  in  said  suit,  and  sub- 
ject the  pro]5erty  to  the  payment  thereof. 

The  fourth  plea  alleges  that  the  attachment  referred  to  and 
recited  in  the  condition  of  the  bond,  was  sued  out  by  Elisha 
Kellogg  against  Mordecai,  on  the  complaint  of  ^aid 
Kellogg,  *alleging  that  said  Mordecai  was  about  to  de-      [*150] 
part  from  the  State,  with  the  intention  of  having  his 
effects  removed :  that  the  said  Mordecai  never  was  served  with 
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]-roce.ss  or  siunmoncd  or  notified  to  answer  the  complaint  of 
said  Kellogg  in  said  suit,  and  the  plaintiff  returned  the  attach- 
ment to  the  said  Conrt  without  certifying  or  indorsing  tlicreon 
that  he  liad  levied  the  same  on  any  ]  art  of  the  said  real  or 
])ersonal  estate  of  said  Mordeeai ;  whereujion  they  say  that  the 
said  judgment  in  favor  of  Kellogg  against  Mordeeai,  is  null 
and  void,  and  of  no  force  or  effect. 

To  the  first  ]ilea  filed  in  October,  1834,  the  plaintiff  replied 
that  the  Circuit  Court  of  Morgan  county  had  rendered  judg- 
ment, and  re(]uired  the  property  s])ecified  in  the  bond  to  be 
sold  to  satisfy  the  same,  concluding  with  a  verification,  etc. 
This  replication  was  joined  by  defendants.  The  plaintiff  de- 
murred to  the  other  three  pleas,  and  the  demurrer  being  joined, 
the  Court  decided  the  p)leas  insulhcient.  A  trial  was  then  had 
on  the  issue  taken  upon  the  first  ])lea,  and  the  Court  decided 
on  the  trial  of  that  issue,  that  the  judgment  in  favor  of  Kel- 
logg against  Mordeeai,  M'as  sufficient  evidence  to  prove  the 
issue,  and  that  the  plaintiff'  was  not  bound  to  produce  the  at- 
taciiment  and  show  by  the  return  thereon,  that  the  ]  ro]  erty 
had  been  attached,  and  gave  judgment  for  the  value  of  the  jirop- 
erty.  The  defendants  excepted  to  the  opinion  of  the  Court  in 
deciding  that  the  judgment  was  sufficient  evidence  to  prove 
tlie  issue,  and  have  brought  the  case  to  this  Court  by  appeal. 
The  errors  assigned  are  : 

1.  The  Court  erred  in  sustaining  the  demurrer  to  the  plea 
filed  May,  1834. 

2.  Tlic  Court  erred  in  sustaining  the  demurrers  to  the  pileas 
filed  October,  1834. 

3.  The  Court  erred  in  deciding  that  the  judgment  in  favor 
of  Kellogg  against  Mordeeai  was  sulHcient  evidence  to  prove 
the  issue  tried  by  the  Court,  and  that  it  was  not  necessary  for 
tlie  ])!aintiff'  to  |irodiice  the  attacliment  and  show  by  the  return 
tlieieon,  tliat  the  ])roperty  mentioned  in  the  condition  of  the 
bond  bad  hvvxx  attached. 

Two  (piestions  arc  raised  for  the  consideration  of  the  Court 
upon  the  foregoing  statement  of  the  case,  and  the  errors  as- 
signed. 

1.  Were  the  denun-rers  to  the  2nd,  3d  and  4th  ])leasof  the 
defendant  pr(»|i('rly  sustained  i  I  pass  by  the  question  presented 
as  to  the  first  two  ])U'as  and  tluMlenuirrers  tiioreto,  because  the 
defendants  having  withdrawn  the  ])leas  after  the  judgment  on 
the  dennn-rers,  can  not  now  assign  that  for  error,  tlmngh  if  the 
pleas  were  considered,  they  would  nut,  in  my  judgment,  alter 
the  present  result. 
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2.     Was  tlie    evidence  under  the  issue  found  suffi- 
cient to  justify  *the  finding  of  tlie  Court,  and  the  ren-      [*151] 
dition  of  the  judgment  thereon  ? 

On  the. first  point  it  will  be  perceived  that  the  2nd,  3d  and 
4th  pleas  aver  a  state  of  facts  not  merely  controverting  the 
condition  set  forth  in  the  bond,  but  denying  the  power  of  the 
Circuit  Court  to  render  a  judgment  in  the  attachment  cause 
against  the  original  debtor.  They  also  partake  in  some  particu- 
lars of  a  plea  of  md  tiel  repord,  and  are  analogous  in  their 
form  and  matter.  From  a  consideration  of  them  they  will  be 
seen,  first,  to  attempt  to  put  in  issue  the  existence  of  matters 
distinctly  admitted  in  the  bond  ;  then  to  seek  to  controvert  the 
jurisdiction  of  the  Court  which  rendered  judgment  in  the  action 
of  attachment,  and  finally  to  deny  because  of  certain  alleged 
informalities,  as  to  the  levy  and  return  of  the  sheriff,  that  the 
Court  did  render  such  judgment  as  is  alleged  in  the  plaintiff's 
declaration. 

This  statement  of  their  principal  ingredients  and  qualities, 
shows,  without  further  observation,  that  pleas  containing  each 
within  themselves  such  matters  incongruously  joined,  could 
not  be  good. 

On  the  second  point,  I  am  clearly  of  opinion  that  the 
defendant  was  estopped  from  denying  the  admissions  made  in 
the  condition  of  the  bond,  or  of  controverting  their  existence. 
The  bond  recites  the  issuing  of  the  attachment  and  its  coming 
into  the  hands  of  the  sheriff;  that  it  was  duly  levied  on  the 
property  of  Mordecai,  and  covenants  to  restore  it  to  answer 
such  judgment  as  the  Circuit  Court  might  render  against 
Mordecai. 

Can  it  be,  after  the  admission  of  the  defendants  of  these 
facts,  verified  by  the  most  solemn  legal  forms  known  to  the  law, 
that  they  shall  be  permitted  to  deny  them,  and  seek  to  avoid 
their  force  and  effect  by  a  resort  to  some  informal  or  insuf- 
ficient acts  of  the  sheriff,  in  the  manner  of  the  levy  or  the  re- 
turn of  the  process  ? .  The  existence  of  the  judgment,  however, 
was  alone  by  the  pleadings  put  in  issue,  and  its  production  was 
sufficient  evidence  to  sustain  that  issue.  To  have  required 
more,  would  have  been  to  require  more  than  the  parties  had 
called  on  the  Court  to  investigate  ;  and  not  only  so,  but  what 
had  been  already  solemnly  admitted  by  the  defendants  when 
they  became  a  party  to  the  bond.  The  production  of  the  orig- 
inal attachment,  with  the  return  of  the  officer  thereon,  was 
wholly  unnecessary,  because  the  judgment  was  in  itself  con- 
clusive. 

The  Supreme  Court  of  New  York  have  adopted  this  rule  in 
a  case  clearly  analogous.     A  sheriff  who  had  taken  a  bond  with 
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sureties  for  the  limits  of  tlie  jail  granted  to  a  prisoner  in  exe- 
cution, Avas  sued  for  an  escape,  and  a  judgment  reco%ered 
again.st  him.  lie  gave  notice  to  the  sureties  of  the  suit,  which 
was  regularly  defended  by  the  sheriff,  aided  by  the  sureties. 

The  sheriff  afterward  biought  an  action  on  the  bond 
[*152]      for  his  indemnity,  and  *it  Avas  held  that  the  recovery 

in  the  former  suit  Avas  conclusive  evidence  in  the  suit 
on  the  bond;  and  that  the  defendants  could  not,  on  the  trial  of 
the  suit  against  them  on  the  bond,  controvert  the  fact  of  the 
escape.     (A'v^>  v.  Bvlghmn,  6  Johns.  158.) 
The  judgment  is  aliii'med  with  costs. 

Judgment  affirmed. 


James  McKinicey,  appelhxnt,  v.  Isaac  Fixch,  appellee. 

Ai)i)ea  I  from  Morgan. 

Final  .TiTnr.MKNT  in  .ttisticr  coiriiT. — Wlioro  a  suit  is  brouprlit  before  a 
justice  of  the  jM-aco,  which  terminates  in  a  final  judiruient  on  the  merits, 
there  l)oth  parties  shall  be  precluded  from  further  litigation  in  relation  to 
all  matti'rs  that  might  have  been  decided  in  that  case. 

Co.\soi,in.\TiON. — Where  two  distinct  suits  are  brought  before  the  same 
justice,  ou  the  same  day,  upon  two  demands  which  might  be  consolidated 
into  one  suit,  and  which  when  thus  consolidated,  would  not  exceed  §100, 
and  one  suit  is  dismissed  and  judgment  is  rendered  in  the  other,  the  pro- 
ceedings are  regular. 

Dismissal  ok  sitit  by  .nisTiCE. — The  dismissal  of  a  suit  by  a  justice  of 
the  peace,  is  in  effect  a  mmsuit,  and  does  not  bar  a  subsequent  suit  for  the 
same  demand,  or  for  a  different  cause  of  action. 

Tins  cause  was  tried  at  the  May  term,  1834,  of  the  Morgan 
Circuit  Court,  bL'I'ore  the  Hon.  Sanuiel  1).  Lockwood,  and  a 
jiidgment  rendered  fur  the  appellee  for  !?;U.17,  ant!  costs. 
From  this  judgment  the  defendant  below  appealed  to  this 
Court. 

J.  Lami;ohn,  for  the  appellant. 

"Wm.  TiuiMAs,  for  the  ajipelleo. 

LocKwonii.  Justice,  delivered  the  opinion  of  the  C<Mirt: 
Finch  sued  NfcKimiey  before  a  justice  of  tlu^  peaci',  on  a  sealed 
note,  and   recovered  judgment.     The  suit  was  taken  into  tho 
Circuit  Court  of  Morgan  county  by  apjieal.     Cn  tho  trial  in 

Citkd:  57  111.282.  See  11  111.564;  27  111.170;  42  III.  204;  St;irr  &  C. 
111.  Stat.  1448.     Ch.  79,  H  49. 
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tlie  CirciTit  Court,  Finch  gave  tlie  note  in  evidence.  McKin- 
ney then  proved  that  on  the  same  day  of  the  trial  of  the  can?e 
before  the  justice,  there  was  a  previous  suit  in  favor  of  Finch 
against  McKinney,  which  was  founded  also  on  a  promissory  note, 
not  under  seal,  made  payable  to  the  plaintiff,  and  signed  James 
McKinney,  by  his  agent  John  A.  McKinney.  This  suit  the 
justice  dismissed,  because  the  agency  of  John  A.  McKinney 
was  not  sufficient!}^  established.  Both  suits  were  tried  before 
the  same  justice,  and  both  notes  did  not  amount  to  the  sum  of 
1100.  The  defendant  then  pleaded  and  relied  upon  the  16th 
section  (R.  L.  391 ;  Gale's  Stat.  -106)  of  the  ^^Act  concerning 
Justices  of  the  Peace  and  Constables^''  as  a  bar  to  the  action  ; 
but  the  Circuit  Court  overruled  the  defense,  and  gave  judgment 
for  the  sealed  note  above  mentioned.  The  Court  also  decided 
that  the  plaintiff  had  a  right  to  recover  on  one  note,  and  r 
*no  right  to  recover  on  the  other  note.  The  16th  [*153] 
section  above  referred  to  provides  that  "In  all  suits 
which  shall  be  commenced  before  a  justice  of  the  peace,  each 
party  shall  bring  forward  all  his  or  her  demands  against  the 
other,  which  are  of  such  a  nature  as  to  be  consolidated,  and 
which  do  not  exceed  §100  when  consolidated  into  one  action  or 
defense ;  and  on  refusing  or  neglecting  to  do  the  same,  shall  be 
forever  debarred  from  the  privilege  of  suing  for  any  such  debt 
or  demand."  Did  the  Circuit  Court  err  in  overruling  the  defense 
set  up  under  this  section  of  the  act  regulating  trials  before  jus- 
tices of  the  peace?  JJid  the  legislature  mean  that  the  bare 
commencement  of  a  suit,  in  which  the  plaintiff  and  defendant 
did  not  contolidate  all  their  demands,  should,  whether  the  cause 
was  tried  or  not,  bar  all  debts  or  demands  not  consolidated? 
The  objects  the  legislature  doubtless  had  in  view,  were  to  pre- 
vent the  nmltiplicity  of  suits,  where  the  matters  in  dispute 
were  small,  and  to  avoid  the  unnecessary  ace amulation  of  costs. 
These  objects  are  effected,  by  deciding  that  where  a  suit  is 
commenced  before  a  justice,  in  which  all  the  demands  of  the 
parties  may  be  investigated  consistently  with  the  rules  of  law, 
and  such  suit  terminates  in  a  judgment  binding  upon  the  par- 
ties, if  the  parties  do  not  bring  forward  all  their  demands 
which  might  have  been  consolidated  into  one  action  or  defense, 
then  such  demands,  thus  neglected  to  be  exhibited,  shall  not 
be  the  foundation  of  a  future  action.  To  give  a  construction 
to  this  section,  that  the  commencement  of  a  suit  without  a  trial 
and  judgment,  should  bar  the  claims  of  both  parties,  would  be 
productive  of  the  greatest  injustice.  To  illustrate  this  posi- 
tion, we  will  suppose  the  following  case :  A  plaintiff  commences 
an  action  before  a  justice,  and  on  the  trial  discovers  that 
his  testimony  is  insufficient  to  support  his  action,  and  he  sub- 
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mits  to  a  nonsuit.     This  lie  clearly  may  do,  and  then  bring  a 
new  suit  for  the  same  cause  of  action,  and  u]ion  sufficient  ]u-oof 
recover   his   demand.     Can  it  with   ])r<Ji)riety  be    insisted  if 
the  judgment  of  nonsuit  in  the  sup]iosed  case  does  not  bar  the 
demand  sued  on,  that  it  can  have  the  effect  to  sue  a  demand 
not  exhibited  before  the  magistrate — and  even  bar  a  demand 
of  the  defendant,  that  he  has  had  no  opportunity  to  Htigate? 
These  would  be  the  absurd  consequences  of  deciding  that  the 
parties  must   bring  forward  all  their  demands  upon  ]  ain  of 
forfeiting  them  if   a  suit  be   commenced  whether  that  suit 
result  in  a  tinal  judgment  or  not.     Such  consequences  were 
never  intended,  and  consequently  we  are  bound   to  give  this 
statute  such  a  construction  as  will  effect  the  objects  eontem- 
])lated  by  the  legislature.     These  objects  are  accomplished  by 
construing  the  statute  to  mean,  that  where  a  suit  is  brought 
before  a  justice,  which  terminates  in  a  linal  judgment  on  the 
merits,  there  both  parties  shall  be  precluded  from  further  liti- 
gation in  relation  to  all  matters  that  might  have  been 
[*154]     decided  in  that  case.     The  *dismissal  of  the  case  lirst 
tried  by  the  justice,  was  in  effect  a  nonsuit,  and  did 
not  bar  the  bringing  of  a  new  suit  for  the  same  cause  of  action, 
and   consequently  could  be  no  bar  to  bringing  another   suit 
for  a  different  cause  of  action.     {Carson  v.  Cla/'k,  ante,  113.) 
The  judgment  is  therefore  affirmed  with  costs. 

Judgment  affirmed. 


John  Dedman,  appellant,  v.  Levi  Williams,  appellee. 

Appeal  from  Hancock, 

Co-rrucnASKRS — Action  bktwkkn — Paymknt  by  note. — Oiio  man  can 
not.  by  his  own  voluntary-  act,  niako  hinisolf  tho  Crodilor  of  another. 

Ono  co-i)artnpr  or  co-jnirchascr  can  in  no  ca.«e  rccovor  in  an  action  for 
moni'v  ]Y,u(\.  ajrainst  his  co-jiartniT  or  oo-pnrcha.sor,  \intil  tho  money  has  act- 
ually Ix'cn  i)ai(l;  nor  then  until  tho  time  of  jxiymcnt  has  arrived. 

1'lie  ^'ivinjf  of  a  note  is  no  payment." 

Tins  cause  was  tried  at  the  August  term,  1834,  of  the  Ilan- 
cock  Circuit  Court,  before  the  lion.  Ilichard  M.  Young. 

CiTKO:  105  111.  f)43;  7  Bradw.  335;  Disanguished,  26  111.  52. 

^I'lii/uiriit  1)1/  note. 

Tlie  (/•ivinj;  of  a  note  is  penerally  hold  not  to  operate  as  pajnuout  of  n  pre- 
cedent delit  unless  it  is  expressly  aeeejiti'das  such,  or  circumstances  show  that 
pui"li  was  the  intent  of  the  parties. 

Muldnn  V.  Whitlock,  1  Cow.  290;  Peter  r.  Beverly,  10  Pot.  5G7;  Haw- 
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A.  Williams,  for  the  appellant. 

T.  FoED  and  J.  "W.  Whitney,  for  the  appellee. 

LocKTTOOD,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  brought  before  a  justice  of  the  peace,  by 
Williams  against  Dedman,  for  money  paid  by  Williams  for  the 
use  of  Dedman.  On  the  trial  before  the  justice,  a  judgment 
was  rendered  in  favor  of  Williams  for  §72.3T|-.  The  cause 
was  brought  by  appeal  into  the  Circuit  Court  of  Hancock 
county,  where  it  was  tried  before  a  jury,  and  judgment  for 
$76.38  recovered.  On  the  trial  in  the  Circuit  Court,  the  plaint- 
iff below  proved  in  substance,  that  one  Whitney  and  others 
purchased  a  number  of  cattle  at  an  administrator's  sale,  for 
which  they  gave  their  notes  to  the  administrator.  That  after- 
ward the  plaintiff  and  defendant,  with  another  person,  pur- 
chased lialf  of  said  lot  of  cattle  of  Wliitney  and  others,  paying 
them  $30  for  their  bargain,  and  agreed  to  give  their  note  in 
lieu  of  said  Whitney's  note  to  said  administrator,  he  agreeing 
to  accept  plaintiff's  and  defendant's  note  with  security,  for  one 
half  of  the  amount  of  Whitney's  note,  which  had  been  given 
for  the  original  purchase  money.  That  after  the  purchase 
made  by  plaintiff  and  defendant,  and  the  agreement  of  the  ad- 
ministrator to  take  plaintiff's  and  defendant's  note  for  half 
of  the  purchase  money  as  aforesaid,  plaintiff  and  defendant 
took  possession  of  the  half  of  said  lot  of  cattle,  as  their  joint 

ley  V.  Foote,  19  Wend.  516;  Pratt  v.  Foote,  9  N.  Y.  466;  Swain  v.  Frazier, 
35  ISr.  J.  Eq.  326;  Brown  v.  Dunckel,  46  Mich.  29;  Mclntyre  t'.  Kennedy,  29 
Pa.  St.  448;  Merrick  v.  Boury,  4  0.  St.  60;  2  Daniel's  Neg.  Insts.  283,  §  1259. 

In  some  States  the  presumption  is  that  a  promissory  note  given  for  a  pre- 
cedent debt  is  a  satisfaction  thereof.  Mehan  r.  Thompson,  71  Me.  492 ;  Arold 
r.  Sprague,  34  Vt.  402;  Green  v.  Russell,  132  Mass.  536;  Weston  v.  Wiley,  78 
Ind.  54. 

See  Ex  p.  Williams.  17  S.  C.  398;  Morrisa  v.  Harvey,  75  Va.  726. 

Acceptance  of  note  of  third  party — AVhether  payment.  See  Brigham  v. 
Lallv,  loO  Mass.  485;  Day  v.  Thompson,  65  Ala.  269;  Tucker  v.  Conwell, 
67  111.  552. 

For  full  discussion  of  general  subject,  see  2  DaniePs  Neg.  Instr.  283 
§  1259  et  seq. 

The  late  in  Illinois. 

A  negotiable  note  executed  by  the  debtor  in  settlement  of  his  debt  to  a 
third  person  at  the  instance  of  the  creditor,  or  to  the  creditor  himself,  is, 
prima  facie,  a  payment  of  the  original  debt:     Smalley  v.  Edey,  19  111.  211. 

The  giving  of  a  note  for  a  debt,  whether  sealed  or  unsealed,  does  not  pay  or 
discharge  the  debt,  unless  it  be  agreed  that  it  shall  be  accepted  as  payment 
and  satisfaction :  Walsh  v.  Lennon,  98  111.  31.  C-^mpare  Morrison  r.  Smith, 
81  111.  22] ;  Gage  v.  Lewis,  68  111.  604;  Wilkinson  v.  Stewart,  30  111.  48; 
Fridleyi;.  Bowen, 5  Bradw.  191;Kappesv.  Geo.  E.^Vliite  Co.,lBradw.  280; 
Cox  v.  Reiser,  15  Bradw.  432 ;  Canadian  Bank  v.  McCrea,  106  111.  281 ;  McCon- 
neaiighey  t'.  Bogardus,  106111.321;  Scheerer  t;.  Scheerer,  109111.  11. 
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property.  It  was  also  proved  that  plaintiff  and  de- 
[*155]  fcndant  *werc  to  execute  their  note  to  said  adminis- 
trator, at  some  convenient  time.  That  shortly  after 
these  contracts,  Dednian  started  with  the  cattle  to  Galena,  to 
sell  them  on  the  joint  acconnt.of  i)^aintiff  and  defendant ;  that 
during  the  absence  of  Dedman,  Williams  gave  his  note  with 
security  to  said  administrator,  for  the  price  of  said  cattle,  so 
purchased  of  the  said  Whitney.  And  the  said  Whitney  upon 
the  surrender  of  the  original  note,  executed  his  note  to  said 
administrator  for  the  other  half  of  the  original  purchase  money 
for  the  cattle  bought  at  said  administrator's  sale.  That  when 
Dedman  returned  from  Galena,  he  divided  with  Williams  the 
proceeds  of  the  sale  of  the  cattle.  The  administrator  testified 
that  he  lield  and  considered  Dedman  liable  to  him  on  the  prom- 
ise to  give  his  note,  and  that  lie  had  not  released  him.  On 
this  state  of  the  case,  Williams  brought  his  suit  against  Ded- 
man, to  recover  one  half  of  the  amount  for  which  plaintiff 
and  defendant  had  agreed  to  give  their  joint  note  with  security 
to  said  administrator.  Some  irrelevant  testimony  Avas  alsojiro- 
duced,  which  it  is  not  necessary  to  notice.  After  the  ])laintiti", 
Williams,  had  concluded  the  testimony  as  above  detailed,  Ded- 
man's  counsel  moved  the  Court  to  instruct  the  jury  tolind  for 
the  defendant,  as  in  case  of  a  nonsuit,  which  motion,  after 
argument,  was  overruled  by  the  Court.  After  tliis  motion 
was  overruled,  testimony  was  introduced  by  defendant,  and 
other  instructions  were  asked  ;  but  from  the  view  taken  of  the 
cases  it  will  be  unnecessary  to  notice  any  other  point  excejit 
the  cpiestion  whether  the  Court  ought  to  have  instructed  the 
jury  that  tlie  ])!aintitl:"  was  not  entitled  to  recover  upon  the  evi- 
dence tliat  he  had  adduced. 

Wh.it  was  the  character  of  the  contract  between  the  plaint- 
iff and  defendant?  They  ])urchased  of  Whitney  a  lot  of  cat- 
tle, and  paid  him  $30  down,  and  for  the  remainder  of  the  ]nir- 
chase  money,  agreed  to  give  their  joint  note  to  an  administra- 
tor, at  wliose  sale  Whitney  liad  purchased  the  same  cattle. 
When  the  note  was  to  be  made  jiayable,  does  not  ai)]iear  from 
the  testinu»ny.  It  is,  however,  a  fair  ]>resinu])tion  that  some 
time  was  to  intervene  before  it  became  due.  Can,  then,  one  of 
two  joint  purchasers  (»f  pro].'erty,  on  a  credit,  before  the  time 
of  credit  has  expired,  by  giving  liis  individual  note  for  the 
])urchase  moiH-y,  immediately  sue  his  ct»-i)ureliaser  for  his  ju'O- 
portion  of  the  joint  debt?  We  think  not.  Tlie  rule  of  law  is 
well  settled  tliat  <»ne  man  can  not  make  himself,  by  his  own 
voluntary  act,  the  creditor  of  another.  Tlu'  relation  that  ex- 
isted between  Williams  and  Dedman,  by  the  p\irchase  of  tlie 
cattle,  was  that  of  joint  owners  or  partners,  not  that  of  debtor 
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and  creditor  to  eacli  other.  Botli  were  bound,  when  the  time 
of  payment  arrived,  to  make  payment  either  to  Whitney  or  tu 
the  administrator ;  and  neither  could,  by  any  act  of  his  OAvn, 
coerce  payment  from  the  other  until  the  time  of 
^payment  for  the  cattle  had  arrived.  Nor  would  it  [*156] 
vary  the  result  of  the  case,  if  the  time  of  payment  for 
the  cattle  had  elapsed  when  this  suit  was  brought.  The  giving 
the  note  by  Williams  for  the  property  purchased  for  the  joint 
use  of  himself  and  Dedman,  was  no  payment  so  far  as  Dedman 
was  concerned.  Dedman  was  certainly  bound  to  pay  his  moiety 
for  these  cattle,  either  to  Whitney  or  the  administrator  of 
whom  Whitney  purchased.  If  his  promise  to  give  his  note  to 
the  administrator  should  be  void  under  the  statute  of  frauds, 
upon  which  point  it  is  imnecessary  to  give  an  opinion,  he  would 
still  be  bound  to  pay  Whitney,  of  whom  he  and  Williams  made 
the  purchase.  As  we,  however,  consider  the  law  well  settled 
that  one  co-partner  or  co-purchaser  can  in  no  case  recover  in 
an  action  for  money  paid,  against  his  co-partner  or  co-purchas- 
er, until  the  money  has  actually  been  paid,  nor  then  until  the 
time  of  payment  has  arrived,  we  are  of  opinion  that  the  in- 
struction ought  to  have  been  given.  Had  the  instruction  been 
given,  the  plaintiff  would  doubtless  have  submitted  to  a  non- 
suit. This  Court,  therefore,  reverse  the  judgment  below,  and 
render  such  judgment  as  ought  to  have  been  rendered,  to  wit, 
a  judgment  as  in  case  of  nonsuit  with  costs. 

Judgment  reversed,  and  judgment  of  nonsuit  rendered. 


John  Gallipot,  ex  dem.  John  Beunee,  plaintiff  in  er- 
ror, V.  Jonathan  D.  Manlove  and  Moses  Manlove, 
defendants  in  error. 

Error  to  Schuyler. 

Land  patent — Evidence  op  title — Seniority. — ^Wliere  two  patents 
have  issued  for  the  same  lands  to  different  persons,  at  different  times,  the 
elder  patent  is  the  highest  evidence  of  title,  and,  so  long  as  it  remains  in 
force,  is  conclusive  against  a  junior  patent. 

Same — Pakol  evidence. — A  patent  can  not  be  impeached  by  parol  in 
an  action  of  ejectment. 

Certificate  op  Register  op  Land  Oppice. — The  certificate  of  the  Reg- 
ister of  a  Land  Office,  of  the  purchase  of  a  portion  of  the  public  lands  of 
the  U.  S.,  is,  under  the  statute  of  this  State,  of  as  high  a  character  in  point 
of  evidence  as  a  patent,  in  an  action  of  ejectment ;  and  is  to  be  governed  by 
the  same  rules  of  interpretation.  The  elder  certificate  is  conclusive  against 
a  subsequent  one. 

Cited:  3  Scam.  99;  18  Rl.  458. 

See  3  Scam.  113;  5  Gilm.  573;  19  How.  323;  post  344,  380. 
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This  was  an  action  of  ejectment  tried  at  the  October  term? 
1S34.  of  the  Schuyler  Circuit  Court,  before  the  Hon.  Eichard 
M.  Young. 

The  cause  was  sulunitted  to  a  jury,  and  the  jurors  not  being 
able  to  agree  u]x»n  their  verdict,  were  dit^charged,  by  consent 
of  parties,  and  the  following  agreement  entered  on  the  records 
of  the  Court : 

"  In  this  cause,  the  jury  having  been  out  and  re- 
[*157]  turned  to  the  *Court,  and  reported  that  they  could 
not  agree  upon  a  verdict,  thereupon  the  parties  agree 
that  the  jury  be  discharged,  and  that  a  judgment  may  be  en- 
tered against  the  ])laintitf  in  the  same  manner,  and  be  jilacediu 
the  same  situation,  as  to  both  parties,  that  the  case  would  have 
been  if  the  jury  had  found  a  verdict  against  the  ])laintitt",  and 
the  said  judgment  had  been  rendered  thereon.  And  the  cause 
is  to  stand  in  all  respects  as  though  a  trial  had  been  had,  and  a 
verdict  given  against  the  plaintiff ;  and  this  agreement  shall  be 
entered  upon  the  records  of  this  Court,  and  made  a  part  there- 
of. 

John  Gallipot, 
By  B.  McCoNNEL,  his  attorney. 
Walker  &  Mixsiiall, 

Attorneys  for  defendants. 

Uiion  the  trial  in  the  Court  below,  the  following  bill  of  ex- 
ceptions was  taken  : 

'•  The  plaintilf  in  this  cause  ]3roved  the  possession  by  the  de- 
fendants, and  ])roduced  the  following  certificate  of  the  Kegis- 
ter  of  the  Land  Oflice,  and  jiroved  the  hand  writing  of  the 
Register,  and  offered  the  same  in  evidence  to  the  jury,  which 
was  olijected  to  by  the  defendants,  which  objection  was  over- 
ruled by  the  Court,  and  the  certificate  read  as  evidence  by  the 
]>laintilf,  to  which  oi)inion  of  the  Court,  the  defendants  by 
their  c(unisol  e\cei>t;  the  said  ccrtiiicate  is  in  the  words  and 
ligures  following,  to  wit : 

'  Lakd  Office,  Si'Kinofield,  Illinois, 
November  the  3d,  1834. 

I,  William  L.  May,  Register  of  the  Land  Office  at  Sju-ing- 
field,  Illinois,  certify  that  on  the  third  day  of  August,  eighteen 
hundred  and  thirty,  John  Bruner  ]nircliased  of  the  United 
States,  at  this  ollice,  the  North  West  quarter  of  Section  thirty, ' 
of  Townshij)  two  North,  of  range  one  West  of  the  fourth 
])rincii)al  meridian,  as  appears  from  the  records  on  lile  in  this 
otlice. 

William  L.  May,  Reg'r.' 

The  defendants  then  offered  in  evidence  the  ccrtiiicate  of 
the  Register  of  the  same  Land  Office,  which  was  objected  to 
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by  the  plaintiff,  wliicli  objection  was  overruled  by  tlie  Conrt, 
and  the  said  certificate  permitted  to  be  read  as  Evidence.  The 
said  defendants  also  offered  in  evidence  a  duplicate  receipt 
from  the  Receiver  of  said  Land  Office,  for  said  land,  dated 
the  29th  day  of  January,  1831,  which  was  objected  to  by  the 
plaintiff",  which  objection  was  overruled  by  the  Court,  and  said 
duplicate  receij^t  was  read  as  evidence.  Said  duplicate  receipt 
from  the  Receiver,  and  said  certificate  of  the  Register,  is  in 
the  words  and  figures  following  : 

*'  Receiver's  Office,  Springfield,     [*15S] 
^o.  4654.  January  the  29th,  1831. 

Received  from  Jonathan  D.  and  Moses  Manlove,  Schuyler 
county.  111.,  the  sum  of  one  hundred  and  ninety-seven  60-100 
dollars,  being  in  full  for  IST.  "W.  qr.  of  Section  ISTo.  30,  Town- 
ship N'o.  2  lYorth,  Range  ISTo.  1  "W.  4th  PL  Mer'd.  contaming 
158  08-100  acres,  at  the  rate  of  $1.25  pr.  acre. 
Pre-emptio7i  Act,  1830.  John  Tatlok,  Receiver.' 

$197  60-100. 

'  Land  Office,  Springfield,  Illinois, 
September  19th,  1834. 

I,  "William  L.  May,  Register  of  the  Land  Office  at  Spring- 
field, Illinois,  do  hereby  certify  that  Jonathan  D.  Manlove 
and  Moses  Manlove,  of  Schuyler  county,  Illinois,  did  on  the 
29th  day  of  January,  one  thousand  eight  hundred  and  thirty- 
one,  pui'chase  of  the  United  States,  at  the  Land  Oflice  afore- 
said, by  virtue  of  the  provisions  of  an  act  of  Congress  ap- 
l^roved  on  the  29th  of  May,  1830,  entitled  "  An  act  to  grant 
'pre-emjption  rights  to  the  settlers  on  the  jpiibliG  lands^''  the 
JSTorth  West  quarter  of  Section  number  thirty,  in  Township 
number  two  North  of  the  base  line,  in  Range  number  one  West 
of  the  fourth  principal  meridian,  containing  one  hundred  and 
fifty-eight  acres  and  eight  hundredths  of  an  acres ;  all  of 
which  facts  appear  of  record  in  the  books  on  file  in  this  ofiice. 

Given  under  my  hand  the  day  and  date  above  written. 

William  L.  May,  Register  of  the 
Land  Office  at  Springfield,  Llin's.' 

The  defendants  then  offered  to  prove  that  the  defendants 
were  in  possession  of  the  land  in  question,  and  cultivated  the 
same  several  years  before  the  purchase  of  said  land,  either  by 
Bruner  or  the  defendants,  which  was  objected  to  by  the 
plaintiff,  which  objection  was  overruled  by  the  Court,  and  the 
witness  produced  and  sworn,  who  testified  that  said  defend- 
ants had  been  in  possession  and  cultivated  said  land  for  seven 
or  eight  years,  except  a  part  of  the  time  they  had  been  a  trip 
to  the  mines,  out  of  Schuyler  county,  but  what  time  they 
were  at  the  mines,  witness  did  not  recollect. 
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To  the  opinion  of  the  Court  in  admittino;  said  evidence,  the 
plaintiff  excejits.  The  testimony  being  closed,  and  the  argu- 
ment of  counsel  heard,  the  plaintiff  moved  the  Court  to  in- 
struct the  jury  as  follows,  to  wit: 

1st.  That  the  certificate  of  the  Register  of  the  Land  Office, 
showing  a  sale  of  the  land  to  John  Bruner,  in  August,  1830, 
was  evidence  of  title  in  the  plaintiff',  until  a  better,  legal  and 
l)aramount  title  be  exhibited. 

2d.  That  the  certificate  of  the  res-ister  and  dupli- 
[*159]  cate  of  the  *Eeceiver  of  the  Land  Office  at  Spring- 
field, showing  a  sale  of  the  same  land  in  question  to 
the  defendants,  by  the  United  States,  after  said  sale  of  said 
land  to  Bruner,  is  not  a  better,  legal  and  paramount  title  for 
said  land  to  defendants. 

3d.  That  the  first  sale  and  conveyance  of  a  tract  of  land  by 
the  United  States  must  prevail  in  a  court  of  law  against  any 
su])sequent  sale  and  conveyance  of  the  same  land  to  a  third 
person. 

Whereupon  the  Court  gave  the  insti'uctions  numbers  one  and 
three  as  ]")rayed  for,  and  refused  to  give  instruction  number 
two,  to  which  opinion  of  the  Court  in  refusing  to  give  said 
last  mentioned  instruction,  the  ])laintitt"  excejits.  The  defend- 
ants then  moved  the  Court  to  give  the  jury  the  following  in- 
structions, to  wit : 

1st,  To  entitle  the  ])laintiff  to  recover  he  must  prove  that 
he  had  such  a  title  to  the  land  before  he  instituted  his  suit 
as  by  law  is  deemed  in  the  action  of  ejectment  a  legal  title, 
and  paramount  to  defendants'  title. 

.5th.  That  if  the  jury  finds  for  the  defendants  and  the  ]ilaint- 
iff'  Bruner  gets  a  ]iatent  for  the  land  in  disjnite  he  may  bring 
another  action  against  the  defendants,  and  the  present  action 
is  no  bar  to  such  further  suit,  (the  1st,  2d,  4th  and  Gth  in- 
structions asked  l)y  defendants  were  refused,)  wliich  instruc- 
tions were  objected  to  by  the  plaintiff',  which  objections  M-ere 
overruled  by  the  Court  and  the  instructions  given  to  the  jury. 
To  which  opinion  of  the  Court  the  plaintiff'  excepts;  all  of  which 
several  exceptions  and  this  bill  of  exeei>tions,  the  plaintiff  now 
l)ray8  may  be  signed  and  sealed  by  the  judge  and  made  a  part 
of  the  records  in  this  case. 

Let  the  same  be  so. 

Done  in  open  court  November  term  of  the  Schuyler  Cir- 
cuit Court,  A.  D.  1834. 

RlCUARD  M.  YOFNG,  [l.  8.] 

Circuit  Judge,  etc.  etc. 
The  cause  was  brought  to  this  Court  by  writ  of  error. 
Tlio  eiTors  assigned  are  : 
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1.  The  Court  erred  in  permitting  to  be  read  to  the  jury  as 
evidence  the  certiiicate  of  the  Register  of  the  Land  Otfice  at 
Springfield,  Illinois,  showing  a  sale  of  the  land  in  question  in 
January,  1831,  to  said  Manloves. 

2.  The  Court  erred  in  permitting  the  defendants  to  prove 
that  they  were  in  possession  of,  and  cultivated  said  land  prior 
to  the  sale  of  said  land  by  the  United  States  to  the  said  John 

.Bruner,  as  shown  by  the  certiiicate  of   the  Register  of   the 
Land  Office  at  Springfield,  Illinois. 

3.  The  Court  erred  in  refusing  to  give  the  second 
instruction  *as  prayed  for  by  the  plaintiff,  and  in  re-     [*160] 
fusing  to  give  the  instruction  as  asked  by  the  plaint- 
iff. 

4.  The  Court  erred  in  giving  the  instructions  prayed  for  by 
the  defendants. 

The  defendants  refused  to  join  in  error  and  the  cause  was 
heard  exjparte. 

MuEEAY  McCoNNELL,  for  the  plaintiff  in  error,  cited  R.  L. 
280  ( Gale's  Stat.  287 ) ;  Jackson,  v.  Zawtcm,  10  Johns.  23 ; 
Jaclxson^.  Hart,  12  Johns.  81;  2  Harris  and  McHenry's  141-4; 
3  Story's  Laws,  1976. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  ejectment  brought  to  recover  posses- 
sion of  the  I^orth  West  quarter  of  Section  30,  Town  2,  ISTorth, 
of  Range  1,  West  of  the  4th  principal  meridian,  lying  in  the 
county  of  Schuyler.  A  verdict  was  rendered  for  the  defendant. 
On  tlie  trial  the  plaintiff  offered  in  evidence  a  certiiicate  of  the 
Register  of  the  United  States  Land  Office  at  Springfield,  in 
this  State,  dated  November  3d,  1834,  by  which  it  was  declared 
that  on  the  3d  day  of  August,  1830,  John  Bruner  purc\i-ased 
of  the  United  States  at  the  said  office  the  land  in  queistion,  as 
appeared  from  the  records  on  file  in  said  office,  whch  was 
objected  to  but  admitted  by  the  Court,  the  handwriting  of 
the  register  being  proved.  The  plaintiff  also  proved  the 
Ijossession  of  the  land  by  the  defendants.  The  defendants  then 
offered  in  evidence,  which  was  objected  to  by  the  plaintiff,  a 
duplicate  receipt  of  the  receiver  of  public  moneys  at  Spring- 
field, dated  29th  of  January,  1831,  which  expressed  to  have  re- 
ceived of  the  defendants  the  sum  of  $197.60,  being  in  full  for 
the  same  land  ;  also  a  certificate  of  the  Register  of  the  said 
Land  Office  dated  19th  of  September,  1834,  which  declared  then 
on  tlie  29th  of  January,  1831,  the  defendants  purchased  of  that 
United  States  at  the  said  Land  Office,  by  virtue  of  the  provision 
of  an  act  of  Congiess  apjproved  on  the  29th  of  May,  1830,  es- 
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titled,  "  An  act  to  grant  'pre-emjption  rights  to  settlers  on  the 
piihlic  hnidsj''  the  same  tract  of  land  which  appeared  of  record 
ill  said  office.  The  Circuit  Court  admitted,  notwithstanding  the 
objection  of  the  plaintiff,  the  last  two  certiticates  to  be  read 
in  evidence.  The  defendants  were  also  permitted  to  prove, 
notwithstanding  the  objection  of  the  plaintiff,  that  the  defend- 
ants were  in  ])ossession  of  the  land  in  question,  and  cultivated 
the  same  several  years  before  the  purchase  of  the  land  either 
by  Bruner  or  the  defendants,  except  a  portion  of  time  when  they 
had  been  out  of  the  county  at  the  mines ;  but  how  long  a 
time  the  witness  could  nut  state.  Several  sets  of  instructions 
were  prayed  for  and  either  given  or  refused.  But  it 
[""161]  is  not  deemed  essential  to  refer  to  more  than  *one 
asked  for  by  the  ]:)laintift''s  counsel  and  refused  to  be 
given  by  the  Court,  viz.:  the  2d,  "  That  the  certiticate  of  tlie 
Register  and  du])licate  of  the  Receiver  of  the  Land  Office 
at  Springtield,  showing  a  sale  of  the  same  land  in  question 
to  the  defendants,  by  the  United  States,  after  said  sale  of  said 
land  t<.)  Bruner,  is  not  a  better  legal  and  paramount  title  for 
said  land  to  defendants." 

On  this  state  of  tlie  case  three  questions  seem  naturally  to 
arise  out  of  the  evidence  on  the  second  instruction  i)rayed 
for: 

1st.  What  is  the  rule  in  reference  to  the  conveyance  by 
the  government  of  the  United  States  of  its  land,  where  there 
are  two  sales  and  conveyances  of  the  same  land  to  diti'erent 
persons  and  at  difl'eient  ];eriods  of  time? 

2d.  What  is  the  character  and  effect  and  what  the  extent 
of  the  rights  of  the  ]  arties  derived  from  the  certiticates  of 
the  United  States  Land  Ofiicers  by  the  laws  of  thisi  State  ? 

3d.  Was  the  refusal  of  the  Court  to  give  the  instruction 
prayed  for  by  the  jilaintiff's  counsel  an  error  ? 

On  the  first  ]u>int  we  ])resunie  that  a  ].atent  for  land,  or  any 
mode  of  sale  adopted  by  the  government  for  the  disjiosition 
of  the  public  domain,  must  l)e  subject  to  the  same  ru^es  of  in- 
ter]iretation  as  ordinary  cases.  It  M'ill  not,  Ave  ai)])rehend,  bo 
for  a  moment  contended  to  be  otherwise.  What  then  is  the 
rue  where  two  ])atetits  have  issued  for  the  same  lands  to  dif- 
ferent pei-sons  at  tlillV'ient  times?  The  elder  latent  is  the 
highest  evidence  of  title  and  as  long  as  it  remains  in  force  it 
is  conclusive  against  a  junior  ])atent.  The  second  ]  atent  is  in- 
ojieiative  and  void  if  the  land  passed  by  the  tii'st  jnitent. 

It  is  the  almost  universal  rule  of  our  courts  to  look  to  tlie 
elder  patent  in  all  (jucstions  of  title  and  to  give  it  effect.  It 
is  not  for  t\w  Court  to  look  to  any  ecjuitable  claim  on  the  gen- 
eral government  which  a  third  party  might  have  in  resp.ect  to 


I 


DECEMBEK  TEEM,  1884  161 

Bruner  v.  Manlove  et  al. 

lands  conveyed  to  another  person  prior  to  tlie  issuing  of   the 
patent.     (Jackson  ex  dem.  MaiiGius  v.  Lawton,  10  Johns.  23  ; 

Jackson  v. ,  4   Johns.    163 ;    Jackson   \.   Hart,   12 

Johns.  77,  81.) 

The  elder  patent  must  be  impeached  and  vacated  before  any 
title  can  be  set  up  under  the  younger  one,  and  it  can  not  be 
impeached  by  parol  proof  in  such  an  action  as  the  present. 
Letters  patent  are  matter  of  record  ;  they  can  alone  be  avoided 
in  chancery  by  a  writ  of  scire  facias  sued  out  on  the  part  of 
the  government  or  by  some  one  prosecuting  in  its  name  or  by 
a  bill  in  chancery.  The  settled  English  pi-actice  is  so  and  we 
have  no  law  or  practice  prescribing  a  different  course.  By  an 
examination  it  will  be  found  that  the  authorities,  both  English 
and  American,  speak  of  the  case  of  two  successive  patents  for 
the  same  thing  and  that  the  second  patent  is  void,  though  some 
differ  as  to  which  shall  pursue  the  remedy  to  vacate  either. 
The  better  construction,  however,  and  one  more  con- 
sonant to  the  nature  of  *the  case  seems  to  be  that  [*162] 
the  scire  facias  should  be  prosecuted  by  the  second 
grantee  to  avoid  the  first,  it  being  a  matter  of  record,  or  that 
he  pursue  his  remedy  by  bill  in  chancery.  {King  v.  Avery,  2 
Term  R.  515  ;  Daniel's  Case,  Dyer  133.) 

In  Yirginia,  by  a  law  of  that  State,  a  patent  may  be  declared 
void  from  defects  appearing  on  its  face  without  the  necessity 
of  resorting  to  a  scir^e  facias  to  repeal  it.  {A  lexander  v. 
Greenup,  1  Munf.  131 ;  E.  C.  of  Yirginia,  of  1819,  Yol.  I, 
466.)  Considering  then  that  the  rule  of  law  is  as  stated,  in  ref- 
erence to  two  patents  issued  at  dift'erent  times  to  different 
persons  for  the  same  thing,  we  are  necessarily  led  to  the  con- 
sideration of  the  second  point,  in  which  is  to  be  examined  the 
character  and  effect  of  the  certificates  of  the  register  and 
receiver,  and  the  rights  of  the  respective  parties  under  them. 

By  the  4th  section  of  the  act  declaring  what  shall  be  evi- 
dence in  certain  cases,  approved  10th  January,  1827  (E.  L. 
280;  Gale's  Stat.  287),  it  is  declared  that  "The  official  certif- 
icate of  any  register  or  receiver  of  any  Land  Office  of  the 
United  States  to  any  fact  or  matter  on  record  in  his  office  shall 
be  received  as  evidence  in  any  court  in  this  State,  and  shall  be 
competent  to  prove  the  fact  so  certified.  The  certificate  of 
any  such  register  of  the  entry  or  purchase  of  any  tract  of  land 
within  his  district  shall  be  deemed  and  taken  to  be  evidence  of 
title  in  the  party  who  made  such  entry  or  purchase,  or  his 
heirs  or  assigns,  to  recover  possession  of  the  land  described  in 
such  certificate,  in  any  action  of  ejectment  or  forcible  entry  and 
detainer,  unless  a  better  legal  and  paramount  title  be  exhibited 
for  the  same."     From  this  section  of  that  act  it  is  manifest 
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that  the  register's  certiticate  is  raised  to  as  high  a  character  in 
point  of  evidence,  in  the  present  form  of  action,  as  a  patent 
possibly  could  be.  Its  effect  is  to  be  the  same  and  the  rights 
derived  from  it  for  the  pnrjiosc  of  recovering  or  maintaining 
possession  of  lands  described  in  it  are  co-extensive  witli  the 
most  formal,  regularly  issued  ]:atent. 

These  certihcates  not  only  Acst  the  title  acquired  by  piu-chase 
from  the  government  in  the  purchaser  for  the  purposes  named 
hut  make  that  title  transmissible  to  the  heir  or  to  the  assignee. 
For  any  purpose  then,  so  far  as  regards  the  cliaracter  of 
these  certificates  as  evidence  in  an  action  of  ejectment,  they 
must  be  considered  of  as  high  dignity  as  patents  and  ]:artaking 
of  all  their  legal  attributes.  Having  settled  their  character 
and  effect  the  rights  of  the  ])arties  under  them  must  he  gov- 
erned by  the  same  rules  of  interpretation  as  in  the  case  of 
p.atents.  No  reason  can  exist  for  an  exception.  There  is, 
however,  a  point  of  some  imjwrtance  in  the  case  which  seems 
not  to  have  been  adverted  to  by  counsel  in  the  Court  helow  or 
here.  The  certificate  of  the  register  given  to  Bruner 
[*163]  shows  the  fact  that  the  land  w-as  *purchased  after  the 
l)assage  of  the  pre-em])tion  law.  But  whether  the  de- 
fendants established  their  right  to  the  pre-emption  at  the 
Land  Office,  before  or  after  the  purchase  by  Bruner,  does  not 
api)ear  in  tlic  case.  We  might  ]iresume  it  was  subse(]uent 
thereto,  and  at  the  time  of  the  payment  of  the  puivliase  money  ; 
hut  the  register's  certificate  is  given  on  the  iSUh  ISei)tem- 
ber,  1834,  and  recites  that  the  jjurchase  was  made  in  jiursuancc 
of  the  act  of  the  20th  May,  1830.  But  the  receiver's  certifi- 
cate negatives  the  idea  of  its  being  a  pre-emption  ]nnc]iaseby 
defendants,  for  there  is  no  recital  in  the  receiver's  certificate 
that  it  was  so  purchased. 

Whether  in  pursuance  of  the  act  of  Congress  of  the  20th 
May,  183<»,  the  defendants  acipiired  a  jn'cvious  right  of  pur- 
chase of  the  land  in  question,  we  have  no  means  of  determin- 
ing, except  so  far  as  the  certificate  of  the  register  of  the  land 
oflice  may  lead  to  such  conclusion.  But  on  the  other  hand, 
the  certificate  of  the  first  purchase  in  August,  1830,  by 
Bruner,  is  equally  as  conclusive  that  the  government  would 
not  have  sold  land  to  which  the  defendants  had  a  ])re-emption 
right  of  ]nn-chase.  Tlie  certificate,  however,  being  ])laced  on 
the  same  ground  as  an  actual  |  atent  for  the  purpose  of  evi- 
dence in  this  action,  M-e  ;ire  bound  to  consider  the  first  as 
conclusive  until  vacated.  Whether  the  same  soleumities  and 
forms  of  ])rocee(ling  are  to  he  observed  to  vacate  it  as  in 
the  C4ise  of  a  jiatent,  is  a  question  we  are  not  now  called  on 
to  determine.     That   it  could  not  be  contradicted   by  parol, 
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is,  however,  certain.  It  would  require,  we  shonM  suppose, 
some  legal  proceedings  to  be  had  before  it  could  be  va- 
cated. Whether  there  might  be  sufficient  cause  to  do  that, 
is  also  a  matter  not  before  the  Court  for  its  decision. 
We  can  know  nothing  of  the  merits  of  such  a  matter  at  this 
time. 

The  third  jDoint  is  easilj  settled.  The  principles  here  laid 
down  as  to  the  character  and  effect  of  the  tirst  certificate,  and 
the  rights  of  the  party  under  it,  determine  the  refusal  of  the 
Circuit  Court  to  have  been  erroneous  in  refusing  the  instruc- 
tion asked.  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  instructions  to  the  Circuit  Court 
to  award  a  venire  de  novo,  and  for  fui'ther  proceedings  not  in- 
consistent with  this  opinion. 

Judgm.ent  reversed. 


•^William   L.    Beeey,  plaintiff  in    error,   v.     [164*] 
John  P.  WiLKixso]sr  and  Elihu  Wolcott, 
defendants  in  error. 

Error  to  Morgan. 

Change  of  venue — iSToxiCE. — Reasonable  notice  must  be  given  to  the 
adverse  party,  of  a  motion  for  a  change  of  venue. 

The  length  of  time  necessary  to  constitute  reasonable  notice,  will  in  some 
degree  depend  upon  the  peculiar  circumstances  of  each  particular  case,  and 
must  necessarily  be  left  to  the  legal  discretion  of  the  judge  or  court  to  which 
the  application  is  made. 

This  writ  of  error  was  brought  to  reverse  a  decision  of  the 
Hon.  Samuel  D.  Lockwood,  made  at  the  October  term,  1834, 
of  the  Morgan  Circuit  Court. 

M.  McCoisTNELL,  for  the  plaintiff  in  error. 

"Wm.  Thomas,  for  the  defendants  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
On  the  third  day  of  the  last  October  term  of  the  Morgan 
Circuit  Court,  the  plaintiff"  in  error  gave  notice  to  the  plaintiff's 
below,  the  defendants  in  error,  that  he  would  apply  to  the 
Court  for  a  change  of  venue  in  this  cause,  and  several  days 
afterward   he  made  the  application,  founded  upon  an  affidavit 

See  ante  117;  11  111.  122;  21  lU.  639;  22  lU.  636;  29  111.  74. 
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setting  forth  that  the  plaintiffs  had  an  undue  influence  over  the 
niinds^of  the  inhabitants  of  Morgan  county,  and  that  the  in- 
liahitants  of  said  county  were  prejudiced  against  him,  so  that 
lie  did  not  expect  a  fair  trial  in  that  county.  The  Court  over- 
ruled the  application  for  a  change  of  venue.  To  which  opin- 
ion the  plaintiff  in  error  excei)ts,and  assigns  the  refusal  of  the 
Court  to  grant  his  motion  as  the  ground  for  the  reversal  of 
Xhlfi  case. 

The  statute  that  authorizes  a  change  of  venue  for  causes 
therein  enumerated,  requires  that  reaso?iahle  notice  of  an  ap- 
plication to  thejndge  or  court  for  such  purpose,  shall  be  given 
to  the  adverse  party,  or  his  attorney.  The  length  of  time 
necessary  to  constitute  reasonable  notice,  will  in  some  degree 
dcjiendupon  the  peculiar  circumstances  of  each  jiartieular  case, 
and  nuist  necessarily  be  left  to  the  legal  discretion  of  the  judge 
or  court  to  which  the  application  is  made.  In  this  case,  the 
Court  in  the  exercise  of  that  discretion,  decided  the  notice  to 
be  insufiicient ;  and  we  are  not  satisfied  that  the  decision  is 
not  warranted  by  the  circumstances  of  the  case.  For  aught 
that  a])pears  in  the  petition,  the  existence  of  the  ]irejudice  of 
which  the  defendant  below  comi)lains,  may  have  been  known 
to  him  for  months  before  the  term.  If  such  was  the  fact,  and 
it  may  be  inferred  from  the  contrary  not  being  averred,  the 
Court  might  very  properly  say  that  notice  during  the  term 
of  the  Court,  after  the  ])laintiffs  had  incurred  the 
[*165]  *ex]iense  of  a  jireparation  for  trial,  was  not  such  rea- 
sonable notice  as  the  statute  contemplated. 

The  judgment  of  the  Court  below  is  athrmed  with  costs. 

Judgment  affirmed. 


Samuel  Swafford,  appellant,  v.  George  Dovenor, 

appellee. 

Appeal  from  Fratd-Iin. 

Tlii.T,  OF  KXCKPTiONS. — A  liill  of  ('xoo]itions  can  not  be  falcon  unless  tlio  ex- 
rcptiniis  1»^  )ii:i(l(>  on  tlif  trial,  imd  lirforo  tho  jury  is  discliartriMl  ;  and  it 
lies  for  rriTi\  iiijr  improper  or  rejecting  proper  testimony,  or  misdirecting  a 
jury  on  a  point  of  law. 

The  matter  or  decision  excepted  to,  nuist  have  arisen  during  the  prog- 
ress of  the  cause,  and  before  final  judgment. 

\  bill  of  excepti^ins  will  not  lie  to  the  final  judgment  of  a  court,  ■where 
the  whole  case  is  submitted  to  tho  court  for  decision,  and  a  jury  dispensed 
with. 

1  Scam.  IGfl.  2W.  295.  8.'^1.  See  2  Starr  &  C.  111.  Stat.  1808,  Ch.  110, 
H  42,  notes,  1826,  Ch.  110,  H  61,  notes. 

ICC 
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This  cause  was  tried  before  tlie  Hon.  Thomas  C.  Bi'q.wne,  at 
the  April  term,  1834,  of  the  Franklin  Circuit  Court. 

Walter  B.  Scates,  for  the  appellant.  / 

Baker,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  dd)t  upon  a  note,  instituted  before  a 
justice  of  the  peace,  in  which  the  appellee  recovered  judg- 
ment for  $22.50.  By  appeal  it  was  taken  into  the  Circuit 
Court,  and  there  tried  by  the  Court  without  the  intervention 
of  a  jury,  and  the  judgment  of  the  justice  of  the  peace  af- 
firmed. The  cause  is  brought  by  appeal  to  this  Court.  A 
bill  of  exceptions  was  taken  to  the  judgment  of  the  Circuit 
Court,  on  the  evidence  adduced  before  that  Court,  and  this 
Court  is  now  called  on  to  say  whether,  on  that  evidence,  the 
Circuit  Court  ought  to  have  given  judgment  for  the  plaintiff 
in  the  Court  below. 

It  is  conceived  that  an  important  question  of  practice  is 
now  presented,  involving  the  refusal  or  sanction  of  the  Court 
to  the  mode  and  time  of  taking  the  bill  of  exceptions  in  the 
cause,  as  also  the  character  and  matter  therein  contained,  and 
by  which  the  future  practice  in  relation  to  ap]3eals  from  the 
decisions  of  justices  of  the  peace,  "re-tried  in  the  Circuit  Court, 
is  to  be  settled.  Whatever  may  have  been  the  practice  here- 
tofore, in  reference  to  cases  of  this  character,  by  presumed 
assent  of  the  parties,  because  the  point  has  not  been  hereto- 
fore raised,  it  furnishes  no  reason  or  argument  if  it  be  intrinsic- 
ally wrong  and  improper  in  itself,  for  its  further  con- 
tinuance. The  cases  heretofore  decided  in  this  *Court,  [*166] 
referred  to  in  support  of  the  practice,  and  which  it  is 
supposed  sanction  the  form  of  the  proceedings,  are  very  far, 
it  is  conceived,  from  so  doing.  The  strongest  and  most  relied 
on,  is  the  case  of  Johnson  v.  Achles,  decided  in  June  term, 
1825  (Breese,  59).  Bysan  examination  of  that  case,  it  will  be 
perceived,  that  the  only  point  there  decided  was,  that  a  bill 
of  exceptions  might  be  signed  at  the  term  to  which  the  cause 
had  been  continued,  after  the  hearing  and  trial,  and  when 
judgment  was  given.  As  no  judgment  was  given  at  the  term 
at  which  the  cause  ;.was  tried,  the  Court  there  say,  that  the 
party  had  no  knowledge  whether  a  bill  of  exceptions  would 
be  required  to  be  signed,  and  that  they  had  no  opjDortunity  of 
taking  it  sooner.  It  is  also  said,  that  the  trial  of  appeals  is  an 
anomaly  in  the  law,  and  the  rules  of  taking  bills  of  exceptions 
in  ordinary  trials  by  jury,  can  not  apply.     It  could  never  have 
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been  tlie  intention  of  the  Court  in  tliat  case,  to  say,  that  mat- 
ter to  which  a  bill  of  exceptions  could  not  lie,  accordino;  to  the 
well  settled  principles  of  law,  might  be  excepted  to  because 
the  trial  of  appeals  was  an  anomaly.  It  must  have  been  its 
intention  to  confine  it  to  the  time  and  manner  of  taking  the 
bill  of  exceptions,  and  not  to  the  matter  contained  in  the  bill. 
The  question  was  not  then  presented,  as  it  now  is,  whether  a  bill 
of  exceptions  will  lie  to  the  judgment  of  the  Court  on  the 
evidence.  There  is  nothing  in  the  case  decided,  which 
touches  on  the  present  point,  and  we  can  not  ]^erceive  that 
the  present  question  can  touch  that  case,  or  the  decision  now 
made  in  any  way  conflict  therewith.  What  then  is  the  ease 
now  presented,  and  by  what  ]irinciples  and  rules  should  it  be 
governed?  To  understand  those  princijiles  and  rules,  we 
must  incjuire  in  what  cases  a  bill  of  exceptions  lies.  "  A  bill 
of  exceptions  can  not  be  taken  unless  the  exception  be  made 
on  the  trial,  and  before  the  jury  is  discharged  ;  and  it  lies  for 
receiN'ing  improper,  or  rejecting  ]iro]^er  testimony,  or  misdi- 
recting a  jury  on  a  point  of  law.  This  is  the  rule  laid  down 
by  the  Court  in  tlie  case  of  Clemson,  v.  Krnper  (Breese,  162). 
In  the  case  before  ns,  there  was  no  exception  for  receiving 
improper  testimony,  or  rejecting  proper  testimony,  and  as 
there  was  no  jury,  of  course  there  could  be  no  misdirection  of 
them.  The  I'arty  did  not  demur  to  the  evidence,  and  ask  the 
judgment  of  the  Court  whether  in  law  it  was  sufficient  to  au- 
thorize a  recovery  ;  nor  can  it  be  assimilated  to  such  a  pro- 
ceeding, because  the  exception  is  taken  after  the  linal  judg- 
ment of  the  Court.  The  exception  goes  to  the  judgment  of 
the  Court  on  the  evidence  in  tlie  cause  and  is  taken  after  its 
final  judgment.  Can  it  be  that  an  exception  will  lie  in  such 
a  civsc?  The  rule  is  universal  that  an  excej^tion  will  only  lie 
in  tlie  cases  named,  and  that  the  matter  or  decision  excepted 
'  to  must  have  arisen  during  the  ]irogress  of  the  cause, 

[*167J  and  before  final  judgment.  As  well  *might  a  mo- 
tion be  sustained  to  arrest  a  judgment  after  its  final 
rendition.  Although  it  is  true  that  the  (^ourt  act  in  the  qxtasl 
character  of  a  jury,  yet  as  its  whole  decision  on  the  facts,  and 
tlie  judgment  of  the  law  arising  on  those  facts,  is  given  at 
one  and  the  same  time,  it  seems  wholly  irregular  to  admit  that 
because  it  is  so  a  bill  of  cxcejiticms  ought  to  lie.  The  argu- 
ment of  inconvenience,  which  it  is  said  will  arise  from  an  ad- 
herence to  the  rules  regulating  the  taking  of  bills  of  excep- 
tions in  such  cases,  is  not  really  founded  in  justice,  because 
the  party  has  only  to  re<piire  a  jury  tiial  and  all  difficulty  van- 
ishes. If  by  his  own  act  and  consent  he  chooses  to  submit 
the  decision  on  the  facts  and  the  law  to   the  court,  it  is  an  in. 
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convenience  of  his  own  selection.  During  the  trial  he  has  a 
right  to  object  to  the  admission  of  improper  evidence,  and  to 
insist  on  the  admission  of  proper  evidence,  or  of  moving  for  a 
nonsuit  for  want  of  evidence;  and  if  the  Court  err  in  such 
case,  he  may  except  to  the  opinion  of  the  Court  and  have  the 
error  corrected,  if  there  be  one.  It  is  of  infinite  importance 
tiiat  innovations  on  the  rules  of  proceedings  should  not  be 
sanctioned,  and  that  those  which  are  found  after  long  use  and 
practice  to  be  best  adapted  to  the  correct  determination  of 
causes,  should  be  adhered  to.  For  these  causes  we  are  of 
opinion  that  the  judge  might  have  refused  properly  to  have 
signed  the  bill;  but  because  he  has  not  done  so,  it  does  not 
necessarily  make  the  matter  excepted  to  proper,  nor  legalize 
the  manner  of  doing  it. 

Suppose,  however,  the  Court  should  consider  the  bill  of  ex- 
ceptions regularly  taken,  and  should  also  be  of  opinion  that 
the  judgment  of  the  Court  should  be  reversed;  then  it  would 
have  also  to  order  a  new  trial,  and  make  thereby  this  mode  of 
proceeding  virtually  an  exception  for  not  granting  a  new  trial. 

On  the  evidence  contained  in  the  bill  of  exceptions,  there 
can  be  no  doubt  that  the  judgment  of  the  Court  was  war- 
ranted. On  the  question  of  the  inadmissibility  of  bills  of  ex- 
ceptions in  cases-  like  the  present,  as  well  as  on  the  merits  of 
the  case,  the  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 


*floBEET  Sands,  appellant,  v.  Thomas  Delap,     [*168J 

appellee. 

Ajipeal  from  Schuyler. 

Jurisdiction  of  justice  of  the  peace. — A  justice  of  the  peace  has  no 
jurisdiction  of  a  demand  exceeding  one  hundred  dollars  but  reduced  belo-w 
that  sum  by  unfair  or  feigned  credits. 

ISTor  has  a  justice  of  the  peace  under  the  statute  of  1827,  jurisdiction  in  any 
case  where  he  would  necessarily  have  to  investigate  an  account  exceeding 
one  hundred  dollars. 

This  cause  was  ti-ied  at  the  June  term,  1834,  of  the  Schuy- 
ler Circuit  Court,  before  the  Hon.  Richard  M.  Young,  and  a 
judgment  was  rendered  for  the  appellee  for  $80.19,  from 
which  an  appeal  was  taken  to  this  Court. 

S.  Breese,  for  the  appellant. 

See  Hugunin  v.  Nicholson,  decided  December  term,  1839,  post  hlh; 
Simpson  tJ.  Rawlings,  ante,  29. 
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T.  FoKD,  for  the  appellee  : 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

Delap  brought  a  suit  before  a  jiistice  of  the  peace,  on  an 
account  comprising  various  items  of  labor  performed  on  the 
lands  of  Sands,  which  Delaj:)  had  occupied  without  the  consent 
of  Sands.  The  labor  had  l)een  rendered  without  the  request 
of  Sands,  and  when  he  resided  in  another  State.  Delap  on  his 
account  made  a  credit  of  $50,  in  the  words  of  the  account,  "by 
way  of  rent  on  said  improved  land."  On  the  trial  before  the 
justice  of  the  peace  Sands  moved  to  dismiss  the  suit,  because 
the  justice  had  not  jurit^diction  thereof,  the  account  being  over 
§;100,  and  not  reduced  by  fair  credits.  A  motion  to  nonsuit 
the  ])laintifl:  in  the  Circuit  Court  was  also  made,  but  overruled. 
It  is  unnecessary  to  consider  any  other  point,  raised  in  the 
cause,  than  the  one  of  jurisdiction. 

The  case  comes  directly  within  the  principles  and  reasons  of 
the  decisions  in  the  cases  of  Cla?'l-  v.  Corfielins  (Brcese,  21), 
JKllis  V.  jSni/der  (Breese,  263),  and  Blue  v.  Wie)'  and  Yan- 
landingham  (Breese,  293).  This  Court  decided  in  the  last 
case,  in  accordance  wnth  the  decision  in  other  enumerated 
cases,  that  the  statute  of  1827,  giving  jurisdiction  to  the  jus- 
tices of  the  ];eace  in  civil  cases,  did  not  authorize  a  justice  to 
entertain  jurisdiction  M-here  the  account  was  open  and  unset- 
tled, and  the  whole  amount  of  the  account  of  either  party  ex- 
ceeded 81"<*-  This  is  precisely  the  case  here;  the  appellee 
claims  ^130.10,  and  gives  a  credit  of  850,  fur  rent 
[*160]  su})posed  due  *for  lands  which,  from  the  case,  it  must 
be  evident  he  had  never  occupied  with  the  assent  of 
the  appellant. 

The  relation  of  landlord  and  tenant  nowhere  appears  by  the 
evidence  in  the  cause,  but  tlie  fair  inference  is  that  he  was  an 
intruder  on  the  lands.  But  the  credits,  as  in  the  case  last  re- 
ferred to,  were  made  by  the  ]  arty  himself,  wlicn  in  truth  he 
]  aid  nothing  to  Sands,  fttr  the  inirjiose  of  merely  gaining,  as 
he  supposcul,  a  jurisdiction  for  the  magisti'ate.  It  is  evident 
it  w;is  not  a  hotxi  Jide  credit.  There  could  have  been  no  ascer- 
taining of  a  balance  between  the  ]^arties  as  contem|ilated  by 
the  statute.  To  ascertain  this  balance,  the  justice  had  neces- 
sarily to  investigate  an  account  much  exceeiling  8100,  and  con- 
se(|uently  therein  greatly  exceed  his  jurisdiction  b^-  assuming  it. 

The  judgment  of  the  Court  below  is  reversed  for  want  of 
jurisdiction. 

Judgment  revei'scd. 

"Wilson,  Ch.  J.,  did  not  sit  in  thit  case. 
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White  et  al.  v.  Wiseman. 


John  White  and  David  Barnes,  appellants,  v.  Wm. 
Wiseman,  appellee. 

Appeal  from  Hamilton. 

A  bill  of  exceptions  will  not  lie  to  the  final  judgment  of  the  Circuit  Court 
in  a  case  where  the  cause  is  tried  without  a  jury. 

W.  B.  ScATES,  for  tlie  appellant. 

W.  J.  Gatewood,  for  the  appellee. 

Smith,  Justice,  delivered  tlie  opinion  of  the  Court: 

This  is  the  case  of  an  appeal  from  a  justice  of  the  peace  to 
the  Circuit  Court,  and  from  the  Circuit  Court  of  Hamilton 
county  to  this  Court.  The  cause  was  tried  in  the  Circuit 
Court  without  a  jury.  The  appellants,  who  were  defendants 
in  the  Circuit  Court,  took  an  exception  to  the  judgment  of  the 
Circuit  Court,  on  the  evidence  in  the  cause,  on  the  day  after 
the  rendition  of  the  final  judgment.  It  will  be  perceived  that 
this  cause  comes  directly  within  the  principles  of  the  decision 
in  the  case  of  Swafford  v.  Dovenor,  decided  at  this  term,  that 
no  bill  of  exceptions  lies  to  the  judgment  of  the  Circuit 
Court. 

The  judgment  is  necessarily  affirmed  with  costs. 

Judgment  affirmed. 

See  Swafford  v.  Dovenor.    Ante  165. 


*JoHN  HuTSON,  appellant,  v.  John  Oveetuef,    [*170] 

appellee/ 

Appeal  from  Franklin. 

Public  lands — Improvements  on,  prior  to  purchase — Promise  to 
PAY  FOR. — A  promise  made  by  a  vendee  of  public  lands,  after  the  purchase  of 
the  same  of  the  United  States,  to  pay  for  improvements  made  upon  the  same 
previous  to  the  purchase,  is  without  consideration  and  void. 

The  statute  of  1831,  in  relation  to  the  sale  of  improvements  upon  public 
lands,  has  no  application  to  a  promise  made  by  a  purchaser  of  a  portion  of 
such  lands  after  such  purchase,  to  pay  for  improvements  made  upon  the  same 
while  it  belonged  to  the  United  States.  It  applies  only  to  contracts  respect- 
ing the  sale  of  improvements  which  at  the  time  the  contract  is  entered 
into  are  on  the  land  owned  by  the  government. 

^Cited:  1  Scam.  473;  4  Scam.  535;  2  Gilm.  668;  16  lU.  62. 

Vol.  I— H  161 


170  YANDALIA. 


Hutson  V.  Overturf. 


This  cause  was  tried  at  the  April  term,  1834-,  of  the  Frank- 
lin Circuit  Court,  before  the  Hon.  Thomas  C.  Browne.  A 
judi^ment  was  rendered  for  the  a]:)])ellee  for  SiO  and  costs,  from 
which  an  appeal  was  taken  to  this  Court. 

W.  B.  ScATES,  for  the  appellant,  cited  Comyn  on  Cont. 
2,  7,  8-13,  14-17,  18,  19  and  note,  21,  59 ;  Chittj  on  Cont.  2- 
16,  and  authorities  there  cited,  215-232;  2  Blac.  Com.  412- 
415  and  notes  8,  9,  10 ;  3  Bos.  and  Pul.  249,  note,  and  419,  note; 
Caisson  V.  Clark,  ante  113;  Xoy's  Maxims,  24;  2  Kent's  Com. 
463-468;  R  L.  483,  §  5;  U.  S.  Land  Laws  Xo.  133,  p.  551- 
Xo.  216,  p.  677,  Is^o.  305,  p.  716  ;  4th  Art.  of  Ordinance  ad, 
mitting  Illinois  into  the  Union  ;  Carth.  252  ;  1  Taunt.  136;  5 
Barn,  and  Aid.  335 ;  Ex  parte  Dyster,  2  Kose  Bkft.  Cas.  351 ; 
1  H.  Black,  65. 

D.  J.  Bakke,  for  the  appellee. 

"Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  appeal  from  the  judgment  of  a  justice  of  the 
jieace  to  the  Circuit  Court.  In  that  Court  the  judgment  was 
atlirmed  in  favor  of  the  ])laintitf  below,  Overturf.  From  this 
decision  Ilutson  a]>])ealed  to  this  Court.  From  the  bill  of  ex- 
cejttions  taken  in  the  case  it  ap|)ears  Ilutson  purchased  from 
the  United  States,  in  May,  1833,  eighty  acres  of  land  upor 
whicli  Overturf  had  made  an  im])rovement  before  the  sale  by 
the  United  States  to  Ilutson  ;  that  in  Se]itember  following", 
Ilutson  told  Overturf  he  would  give  liim  $40  for  the  im- 
]>r<)vement  he  had  made  upon  the  land.  liesi;ecting  this  ]iart 
of  the  case,  the  evidence  is  inconclusive  and  contradictory ;  but 
it  is  clear  that  the  only  consideration  for  Avhatever  jiromise 
Ilutson  made,  was  the  improvement  u]:ion  the  land  of  Avhich 
lie  at  the  time  was  owner.  This  case  comes  clearly  within  the 
jirinciple  of  the  case  of  Carso?i  v.  6Vn!;'^,  decided  by  thisCourt 
at  the  last  term.  {Ante  113.)  In  that  case  the  Court 
[*171]  decided  that  a  jironiise  made  by  a  vendee,  after  *tho 
purchase  of  land  from  the  govermnent,  to  yay  for 
improvements  made  upon  the  land  ])revious  to  the  jnirchase, 
was  a  ])romise  without  consideration,  and  therefore  void.  It 
is  contended,  hoM-ever,  that  the  statute  relative  to  contracts 
for  the  sale  of  imj)rovemcnts  on  jniblic  land,  apj^roved  Febru- 
ary 15,  1831  (U.  L.  42(»;  Gale's  Stat.  434),  has  changed  the 
princi|)le  of  the  common  law,  and  made  valid  that  class  of  con- 
tnicts  resj)ecting  improvements  upon  jmblic  land,  which  l)cf(M-e 
its  passage  were  void  for  want  of  a  suflicient  consideration.  It 
ie  not  necessary,  in  deciding  this  case,  to  inquire  whether  that 
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statute  has  changed  the  principles  of  the  common  law  upon 
this  subject,  or  if  it  has,  to  what  extent.  This  case  is  not  with- 
in its  provisions.  The  statute  declares  all  contracts  and  under- 
takings entered  into  in  good  faith  for  the  sale  or  payment  of 
improvements  made  on  the  land  owned  by  the  government  of 
the  United  States,  to  be  valid  and  binding.  This  provision  ap- 
plies only  to  contracts  respecting  the  sale  of  improvements 
which  at  the  time  the  contract  is  entered  into,  are  on  the  land 
owned  by  the  govei-nment.  The  contract  in  this  case,  as  the 
bill  of  exceptions  shows,  was  not  for  an  improvement  thus  sit- 
uated. The  land  upon  which  it  was  made,  did  not  at  the 
time  of  the  contract,  belong  to  the  government,  but  on  the 
contrary  was  owned  by  Hutson,  who  had  previously  purchased 
it  from  the  United  States.  His  promise,  then,  to  Overturf,  to 
pay  for  that  of  which  he  was  already  the  owner,  was  void  at 
common  law,  for  want  of  consideration,  and  is  not  made  obli- 
gatory by  the  statute  relied  upon. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed, 
and  judgment  rendered  for  Hutson,  the  appellant,  for  costs. 

Judgment  reversed. 
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STATE  OF  ILLINOIS, 


DELIVERED 


JUNE  TERM,  1835,  AT  VANDALIA., 

Noie.    At  this  tenn  Justices  Lockwood  and  Browne  were  not  present. 

Daniel  Blevings,  plaintiff  in  error,  v.  The  People 
OF  THE  State  of  Illinois,  defendants  in  error. 

Error  to  Jefferson. 

Indictment  for  nuRni.ARY — Plea  op  guilty — Sentence. — Where  the 
defentlaiit  pleaded  guilt^v  to  an  indictment  for  burghiry  and  the  Court 
sentenced  hnn  to  be  imprisoned  in  the  penitentiary  fbr  eighteen  months  : 
Held  that  the  proceedings  were  regular  . 

The  words  "  in  all  cases"  in  §  158  of  the  Criminal  Code,  apply  only  to 
all  cases  tried  by  a  jury. 

Where  a  prisoner  pleads  guilty  on  an  indictment  for  burglary,  the  Court 
should  fix  the  time  for  which  he  is  to  be  confined  in  the  penitentiary. 

"W.  B.  ScATES,  for  the  plaintiff  in  error, 

J.  B.  Thomas,  Jr.,  Attorney  General,  for  the  defendants 
in  error. 

Smith,  Justice,   delivered  the  o]>inion  of  the  Court: 
This  was  an  indictment  for  bunjlary  ft)und  at  the  Septem- 
ber term  of  the  Jefferson  Circuit  Court,  1834. 

At  the  March  term,  1835,  the  ])laintiff  in  error  was  ar- 
raiirncd  on  the  indictment,  and  thereupon  ]>leadod  guilty. 
The  Court  sentenced  him  to  imjirisonmcnt  in  the  ]:ieniton- 
tiary  for  the  space  of  one  year  and  six  calendar  months;  six- 
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teen  months  to  hard  labor,  and  the  last  two  months  to  solitarj- 
confinement.     To  this  judgment  the  plaintiff  excepted. 

*The  only  question  submitted  to  the  Conrtfor  its  de-  [*173] 
termination  by  the  errors  assigned,  is,  whether,  in  the 
present  case,  the  prisoner  having  pleaded  guilty,  the  Court, 
upon  the  recording  of  such  pleaof  confession  of  guilt,  shall  pro- 
nounce the  judgment  of  the  law,  and  sentence  the  party  to  im- 
prisonment in  the  penitentiary,  or  whether  our  Criminal  Code 
has  omitted  to  provide  for  the  punishment  of  offenders  in  such 
cases,  and  left  the  Court  entirely  powerless,  because  the  con- 
viction of  the  party  is  rendered  on  his  confession,  and  not  on 
the  verdict  of  a  jury,  who  may  have  found  his  guilt. 

It  is  admitted  that  at  common  law,  in  all  criminal  cases,  juries 
were  impaneled  to  find  the  facts  only,  except  perhaps  in 
some  cases  of  special  jurisdiction ;  that  they  never  were  in- 
vested with  the  power  of  determining  the  character  or  ex- 
tent of  the  punishment  to  be  awarded  for  the  perpetration  of 
the  crime.  But  in  considering  the  present  question,  we  are  to 
be  governed  entirely  by  the  provisions  and  enactments  of  our 
code  of  criminal  jurisprudence  ;  and  if  it  shall  satisfactorily 
appear  from  it  that  although  in  cases  where  the  guilt  of  the 
party  in  a  criminal  trial  has  been  ascertained  and  pronounced 
by  the  verdict  of  a  jury,  that  jury  are,  where  the  punishment 
shall  be  by  confinement  in  the  penitentiary,  to  determine  in  their 
verdict  for  what  term  the  offender  shall  be  confined  ;  that  the 
Court  have,  in  all  cases  where  the  party  indicted  shall  jDlead 
guilty,  the  express  power  conferred  on  it  to  proceed  to  render 
judgment  and  execution  therein,  as  if  the  party  had  been  found 
guilty  by  a  jury ;  then  it  will  not  be  contended  that  the  sen- 
tence and  execution  thereon  have  been  erroneous.  ISTow,  al- 
though it  is  certain  that  in  the  15Sth  section  (R.  L.  208  ;  Gale's 
Stat.  229)  of  the  Criminal  Code  it  is  expressly  provided  that  in 
all  cases  where  the  punishment  shall  be  by  confinement  in  the 
penitentiary,  "the  jury  shall  say  in  their  verdict  for  what  term 
the  offender  shall  be  confined,"  still  it  is  as  clearly  provided  in 
the  173d  section  (E.  L.  212 ;  Gale's  Stat.  232)  of  the  same  act, 
that  in  all  cases  where  the  party  indicted  shall  plead  guilty, 
such  plea  shall  be  received  and  recorded,  and  the  Court  shall 
proceed  to  render  judgment  and  execution  thereon,  as  if  he  or 
they  had  been  found  guilty  by  a  jury.  These  two  sections 
'taken  in  connection  with  each  other,  do  not  stand  in  such  a 
position  of  conflict  as  to  destroy  the  power  given  to  pronounce 
the  judgment  on  the  cdnfession  of  guilt,  and  award  the  pun- 
ishment provided  by  law.  The  words  "  in  all  cases,"  in  the 
158th  section,  nmst  be  intended  to  apply  to  all  cases  tried  by  a 
jui-y,  for,  if  any  other  construction  were  given,  it  would  lead 
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to  the  absurd  consequence  of  admitting  that  on  a  confession  of 
guilt  no  punishment  could  be  awarded,  notwithstanding  the  ex- 
press  provision  giving  the   power   under  the  173d   section. 

The  intention  of  tlie  legislature  is  apparent ;  and 
[*174]      *evcn  by  a  strict  consti-uction,  the  two  sections  may 

be  fairly  reconciled.  There  can  be  no  doubt  that  the 
judgment  was  proper  and  warranted  by  law.  The  mode  in 
wdiich  this  case  is  before  the  Court,  is  not  objected  to  by  the 
counsel  for  the  People,  and  the  Court  do  not  mean  to  say  that 
it  is  regular,  but  they  suggest  whether  the  party  ought  not  to 
have  moved  in  arrest  of  judgment  in  the  Court  below.  This 
remark  is  made  to  preclude  the  idea  of  sanctioning  the  mode 
now  adopted.    Let  the  writ  of  error  be  dismissed. 

Judgment  affirmed. 


Thomas   R.  AVilson,   phiintiff  in    error,    v.  John  S. 
Geeathouse,  defendant  iu  error. 

Error  to  Marion, 

Rktutin  of  process. — The  return  of  a  constable  or  other  officer  should 
state  the  time  when  service  of  process  was  made. 

The  following  return  upon  a  summons,  "  Executed  on  the  within  defend- 
ant by  his  reading  the  within.  Joseph  Flinn,  Const.  M.  C,"  is  insulKcient 
an<l  void. 

I'AUoii  EVIDENCE. — Parol  proof  can  not  be  received  to  show  when  proc- 
ess was  served,  when  the  officer  who  made  the  service  is  dead. 

Tuis  cause  was  tried  at  the  Marcli  term,  1S35,  of  the  Madi- 
son Circuit  Court,  before  the  Hon.  Thomas  Ford. 

Seth  T.  Sawyer,  for  the  plaintiff  in  error. 

Wm.  H.  Brown,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  o])inion  of  the  Court : 
This  was  an  action  prosecuted  originally  before  a  justice  of 
the  ])eace,  and  removed  by  appeal  into  the  Circuit  CVturt. 

The  defendant  in  emu- nu»vedin  the  Circuit  Court  to  reverse 
the  judgiiient  of  tiic  justice  of  the  ]ieace,  Avhich  had  been  en-' 
Icrc'd   against  the  defendant,  he   not  having  apjieared  before 
the  justice,  on  the  return  day  of  tlie  j^rocess  of  summons,  be- 

CiTKn:  1  Srani.  177.  2.'V,1;  n  Scam.  576;  27  Til.  368;  57  111.89,  231;  8' 
Hradw.  461.     Distingiushed,  57  111.  82. 
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cause  of  the  insufficient  return  of  tlie  constable  as  to  the  serv" 
ice  of  the  summons,  which  return  as  indorsed  on  the  process 
was,  "  Executed  on  the  within  defendant  by  his  reading  the 
within.  Josej^h  FHnn,  Const.  M.  C."  At  the  same  time  the 
plaintiff  in  error  moved  the  Circuit  Court  for  leave  to  show, 
hj  parol,  that  the  constable  who  served  the  process  was  dead, 
and  the  service  of  the  process  was  within  the  time  required  by 
law ;  and  also  that  the  defendant  had  admitted  the  service  to 
have  been  in  time.  The  Circuit  Court  refused  the  leave  asked 
by  the  defendant,  and  reversed  the  judgment  of  the 
justice  of  the  peace.  To  reverse  the  decision  of  *the  [*175] 
Circuit  Court  on  this  state  of  the  case,  this  writ  of 
error  is  prosecuted. 

To  determine  the  correctness  of  the  judgment  of  the  Circuit 
Court  it  is  necessary  to  recur  to  the  act  creating  the  jurisdic- 
tion of  justices  of  the  peace,  and  ]Drescribing  the  mode  of 
emanation  and  defining  the  time  within  which  the  service  of 
process  of  summons  shall  be  made.  The  3d  section  (R.  L. 
387  ;  Gale's  Stat.  403,)  of  that  act  declares  that  the  summons 
shall  be  served  at  least  three  days  before  the  time  of  trial 
mentioned  therein,  by  reading  the  same  to  the  defendant.  It 
is  apparent  in  the  present  case  that  it  would  be  utterly  impos- 
sible, from  the  face  of  the  return,  to  determine  whether  the 
process  had  been  served  within  the  time  prescribed  by  the  law 
or  not,  because  no  day  or  date  is  given  by  the  return  of  the 
officer.  The  return  is  not  even  dated,  and  by  which  it  might, 
if  made  three  days  before  the  return  day  of  the  process,  have 
been  perhaps  inferred  that  the  service  had  been  made  in  time. 
For  aught  that  can  be  presumed  it  might  have  been  made  on 
the  return  day  of  the  process.  The  return  should  have  shown 
distinctly  the  time  of  service  so  that  the  justice  could  have  de- 
termined whether  the  service  was  regular  and  within  the  time 
prescribed  by  law.  It  is  proper  that  ministerial  officers,  like 
sheriffs,  constables  and  others  charged  with  service  of  process, 
should  state  clearly  the  time  and  manner  of  serving  such  proc- 
ess, and  no  plea  of  inconvenience  resulting  to  others  from 
their  neglect  should  dispense  with  its  performance.  It  is  es- 
sential to  the  exercise  of  all  jurisdictions  rendering  judgments 
or  decrees  affecting  the  persons  or  property  of  individuals, 
where  the  proceeding  is  by  summons  directed  to  the  defend- 
ants, that  they  should  have  indisputable  evidence  before  them 
that  the  party  to  be  affected  by  their  judgments  or  decrees  is 
regularly  before  them,  otherwise  their  proceedings  are  coram 
non  judice;  consequently  irregular  and  void.  This  appearance 
must  be  either  actual  or  constructive.  Now  where  there  is 
no  evidence  that  the  process  by  which  the  party  is  to  be  called 
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before  the  Court  has  been  duly  served  accoi-ding   to    the    law 
'  prescribing  the  time  and  manner  of  such  service,  can  it  be  con- 
tended that  a  judgment  may  be  rendered  against  such  party  by 
default  and  execution  issue  against  him  ? 

The  plaintiff,  in  a  case  where  the  defendant  does  not  appear, 
proceeds  at  his  peril ;  he  is  bound  to  see  that  all  antecedent 
])roceedings  are  regular,  and  if  they  are  not  he  necessarily 
consents  to  meet  the  consequences  of  such  irregularities.  It  is 
manifest  in  the  ]u-esent  case  that  there  was  no  evidence  of  the 
time  of  the  service  of  the  process  of  summons  on  the  defend- 
ant, and  as  he  did  not  appear  before  the  justice  he  has  waived 

nothing  on  the  score  of  irregularity. 
[*176]         *Tlie  cross-motion  for  leave  to  show,  by  parol,  the 

time  of  service,  was  properly  refused.  Such  a  course 
could  never  bejustitied  on  principle,  nor  is  there,  it  is  believed, 
a  single  precedent  to  warrant  such  a  course.  The  return  of 
the  officer  could  have  been  amended  only  by  himself  ;  if  his 
death  intervened  to  prevent  it,  still  that  is  no  cause  for  a  de- 
parture from  the  rule.  It  is  a  false  supposition  to  say  that  the 
act  of  God  would  work  an  injury  to  the  jiresent  i^laintiff  if 
parol  evidence  be  refused,  because  it  was  the  plaintiff's  own 
negligence  in  not  talcing  care,  in  the  first  instance,  before  the 
justice  to  have  had  the  return  of  the  constable  amended  at  the 
trial.  His  onu'ssion  to  do  so  can  not  now  be  a  reason  for 
ado]>ting  a  rule  that  would  lead  to  the  most  interminable  per- 
plexities and  mischievous  consequences.  But  suppose  the  evi- 
dence received,  still  no  officer,  it  is  admitted,  is  in  being  to 
make  the  amendment.  By  whom,  then,  could  it  be  di)ne? 
This,  it  is  su])posed,  sufficiently  illustrates  the  entire  irregular- 
ity and  inutility  of  the  cross-motion. 

The  judgment  of  the  Cu-cuit  Coiu't  is  affirmed  \vith  costs. 

Judgment  ajfirmed. 
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Eli  B.  Clemson  and  Chaeles   W.  Hunter,  plaintiffs 
in  error,  v.  Moses  Hamm,  defendant  in  error. 

/  Error  to  Madison. 

Return  op  pkocess. — The  return  of  a  sheriff  should  state  the  time  when 
the  process  was  executed. 

The  return  of  a  sheriff  upon  a  summons  in  these  words,  "  Executed  on 
Hunter — Clemson  not  found.  N.  Buckmaster,  Sheriff,  M.  C,"  is  insuffi- 
cient. 

J.  B.  Thomas  and  D.  Peickett,  for  the  plaintitfs  in  error. 
J.  Semple,  for  tlie  defendant  in  error. 

Wilson,  Cliief  Justice,  delivered  the  opinion  of  the  Court : 

In  this  case  the  judgment  below  was  against  the  defendants, 
Eli  B.  Clemson  and  Charles  W.  Hunter,  by  default.  The 
error  assigned  for  the  reversal  of  this  judgment  is  the  want  of 
sufficient  notice  to  the  defendants  below.  The  return  of  the 
sheriff  on  the  summons  is  in  these  words :  "  Executed  on 
Hunter — Clemson  not  found.     N.  Buckmaster,  Sheriff,  M.  C." 

The  statute  requix-es  the  sheriff  to  serve  all  process  of  sum- 
mons or  ca])iaSj  when  it  shall  be  practicable,  ten  days  before 
the  return  day  thereof,  and  to  make  return  of  such  process  to 
the  clerk  who  issued  the  same,  by  or  on  the  return  day,  with 
an  indorsement  of  his  service,  the  time  of  serving  it  and  the 
amount  of  his  fees.  The  sheriff's  return  in  this  case 
is  certainly  not  in  accordance  *with  the  requisitions  of  [*177] 
the  statute.  The  time  when  the  summons  was  served 
he  has  omitted  to  state.  This  is  a  material  fact,  for  if  it  was 
not  served  ten  days  before  the  commencement  of  the  term 
the  defendant  could  not  be  compelled  to  plead  before  the  next 
succeeding  term.  The  Court  could  not  know  from  the  in- 
dorsement of  the  summons  whether  one  or  twenty  days  had 
intervened  between  the  service  and  the  return  thereof;  it 
erred,  therefore,  in  rendering  judgment  against  Hunter.  The 
case  of  Wilson  v.  Greathouse,  decided  at  the  present  term,  is 
in  princijDle  analogous  to  this  case. 

The  cause  is  reversed  with  costs. 

Jtidgment  reversed. 

Cited  :    1  Scam.  239  ;  3  Scam.  153  ;  27  HI.  363.    See  ante  174. 
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William  G.  Blair,  ai:)pellant,  v.  Caleb  Woeley,  ap- 
pellee. 

Appeal  from  Vermilion. 

PtTRCHASK  OE  PUBi-ic  LANDS — Prior  IMPROVEMENTS. — ^A  purchaser  of 
land  from  the  frovernment  of  the  United  States  or  of  this  State,  acquires  the 
riglit  to  all  the  improvements  made  upon  it  anterior  to  his  purchase.  Tlie 
act  of  Fchrnary  '2.'!,  1819,  giving  tlie  right  to  remove  fences  made  hy  mis- 
take upon  the  lands  of  other  persons,  applies  only  to  natural  jiersons;  it  has 
no  reflation  to  a  case  where  a  fence  is  erected  by  mistake  upon  the  lands  of 
the  United  States  or  of  this  State. 

CoNSTHXCTiON  OF  STATUTES. — Tn  the  enactments  of  legislative  bodies, 
where  jx-rsfins  are  spoken  of,  no  other  tliaii  natural  persons  will  he  intended, 
imless  it  1)1'  alisohitely  necessiry  to  give  effect  to  some  powers  already  con- 
ferred on  artilicial  persons,  and  which  it  is  necessary  should  be  exercised  to 
carry  into  effect  the  objects  contemplated  in  their  grant  or  charter. 

This  cause  was  tried  at  tlie  Oct(»l)cr  term,  1835,  of  tlie  Yer- 
miliun  Circuit  Court,  before  the  lion.  Alexander  F.  Grant  and 
a  jury.  A  verdict  was  found  for  the  ])laintiif  helow,  the  ajv 
])ellee,  for  !j>25,  and  judgment  was  rendered  upon  this  verdict. 
The  defendant  appealed  to  this  Court. 

S.  McRoherts,  for  the  a[)])ellant. 

J.  Pearson,  for  the  appellee. 
Cited:    2  Gilm.  668;  16  III.  62. 
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Smith,  Justice,  delivered  tlie  opinion  of  the  Conrt : 
This  was  an  action  of  ti'espass.  The  declaration  contains  two 
counts,  one  for  the  assaulting  and  beating  the  plaintiff,  and  the 
other  for  entering  his  close  and  carrying  away  a  quantity 
of  the  *rails  on  said  close.  The  defendant  pleaded  not  [*179] 
guilty  and  gave  notice  of  special  matter  in  justification. 
By  the  bill  of  exceptions  taken  on  the  trial  of  the  cause,  it 
appears  that  the  plaintiff"  in  the  Court  below  erected  a  fence 
upon  the  S.  E.  qr.  of  the  N.  E.  qr.  of  Section  16,  in  T.  20,  K 
of  Rang'e  11,  West,  in  the  fall  of  1834,  and  while  the  land  was 
public  land.  That  on  the  third  day  of  March,  1835,  Blair,  the 
defendant  in  the  Court  below,  duly  purchased  from  the  school 
commissioner  at  private  sale  the  same  Jands,  and  that  he  after- 
ward took  and  removed  the  fence  and  rails  erected  on  the 
land  after  he  made  such  purchase,  which  were  still  there. 
Upon  this  proof  the  defendant's  counsel  prayed  the  Court  to 
instruct  the  jury  that  Blair,  by  virtue  of  the  purchase  of  the 
land,  became  the  owner  of  the  fence  and  rails,  and  that  so 
far  as  regards  the  taking  of  said  fence  and  rails  they  must  find 
the  defendant  justified,  and  accordingly  find  a  verdict  for 
him.  The  Court  below  refused  the  instruction  asked,  and  in- 
structed the  jury,  that  if  they  believed  that  the  plaintiff  had 
erected  the  fence  on  the  tract  described,  through  mistake,  be- 
lieving it  to  be  on  the  adjoining  tract  of  which  he  was  the 
proprietor,  the  act  of  the  legislature  entitled  '•^ An  act  to  enable 
perso7is  to  remove  fences  rn,ade  by  mistake  on  the  lands  of  other 
persons,^''  (R.  L.  419;  Gale's  Stat.  433,)  approved  February  23, 
1819,  gave  the  plaintiff"  Worley  the  rightto  said  rails,  and  to  re- 
move the  same  in  the  manner  prescribed  in  said  act.  The  defend- 
ant excepted  to  these  instructions,  and  he  now  assigns  in  this 
Court  for  error,  the  refusal  of  the  Court  below  to  give  the  in- 
structions 2^rayed  for,  and  the  instructions  as  given. 

In  determining  the  tenableness  of  the  positions  assumed  by 
the  counsel  for  the  plaintiff  in  error,  in  the  causes  of  error  as- 
signed, it  will  perhaps  be  only  necessary  to  recur  to  the  de- 
cision made  in  this  Court  at  its  December  term,  1833,  in  the 
case  of  Carson  v.  Clark  {ante  113),  and  in  which  the  doctrine 
is  recognized,  that  the  purchaser  of  land  from  the  government 
of  the  United  States  acquires  the  right  to  all  the  improve- 
ments made  upon  it  anterior  to  his  purchase.  Under  that  de- 
cision, it  is  manifest  that  the  instructions  prayed  for  by  de- 
fendant's counsel  in  the  Court  below  ought  to  have  been  given; 
unless  indeed  the  act  referred  to  in  the  instructions  given, 
changed  the  rights  of  the  parties.  After  an  attentive  exami- 
nation of  that  act,  it  is  not  perceived  that  the  makers  of  it 
could  have  had  in  contemplation  to  establish  a  rule  of  action  in 
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relation  to  the  erection  of  fences  by  mistake  between  any  other 
than  natural  ]^ersons;  certainly  not  between  governments  and 
individuals.  It  is  not  possible  to  suppose  that  they  contem- 
plated that  the  government  of  tlie  United  States,  or  of  this 
State,  wonld  become  the  cultivators  of  the  soil,  and 
["ISO]  erect  fences  *over  our  vast  jirairies,  and  enter  into  all 
the  A^arious  pursuits  of  agriculture. 

Yet  it  seems  to  me  this  must  be  the  necessary  inference,  if 
the  construction  contended  for  by  the  appellant's  counsel,  and 
given  in  tiie  instructions  of  the  Circuit  Court,  be  sanctioned. 
It  is  too  manifest  to  doubt,  as  well  from  the  ])reamble  of  the 
act  as  from  its  context,  that  it  merely  contem])latcd  a  remedial 
action  between  individuals,  and  intended  to  change  the  rights 
of  parties  as  tlrey  stood  at  common  law.  This  is  both  its  let- 
ter and  sjtirit,  and  is  most  clearly  evinced  by  the  forms  of  pro- 
ceeding to  be  observed  by  the  parties  in  seeking  the  remedy 
given  under  the  law.  Let  it  be  asked  whether  any  law  of  this 
State  could  be  constitutionally  enacted  which  should  provide  for 
the  occupancy  of  any  portion  of  the  lands  of  the  United  States, 
and  that  individuals  should  jilace  fences  thereon,  and  that  a  j  ur- 
chaser  from  the  government  of  the  United  States  shoidd  not 
disturb  the  same  for  one  3'ear  thereafter?  Surely  not,  and  yet 
this  would,  in  ellect,  be  the  operation  of  tlie  second  section  ot 
this  act,  if  the  instructions  of  the  Circuit  Court  in  this  case 
were  correct. 

Independent  of  this  view  of  the  case,  the  doctrine  laid  dovm 
in  the  case  of  Betts  v.  Menard  (Breese's  App.  !(•),  decided  in 
this  Court  in  December  term,  1831</is  directly  a]ii)licable.  It 
is  there  said  "  that  in  the  enactments  of  legislative  bodies, 
where  jersons  are  spoken  of,  no  other  than  natural  i^ersonswill 
be  intended,  unless  it  be  absolutely  necessary  to  give  ellect  to 
some  ])owers  already  conferred  on  artificial  ];ersons,  and  wliicli 
it  is  necessary  should  l)e  exercised,  to  carry  into  effect  the  ob- 
jects contemplated  in  their  grant  or  charter." 

The  legislature  could  never  have  intended  that  the  opera- 
tions of  the  act  referred  to  should  ai)i)ly  to  artificial  ]^ersons, 
at  least  of  a  ]iolitical  cast.  "Whether  that  artificial  body  be 
this  State  or  flu;  United  States  can  make  no  dillerence.  Tlie 
land  jnirchased  of  flie  school  counuissioner  was  held  by  the 
State  in  trust  for  the  iuliabitants  of  the  townshij)  in  Aviiich  it 
lay,  and  was,  in  conti-adisf  inctijon  to  private laneis,  a?;  much  ])ub- 
lic  lands,  as  if  owned  by  the  govei-nment  of  tlie  Tnited  States. 

As  the  instructions  prayed  for  ought  to  have  been  given,  and 
those  actually  given  were  erroneous,  the  judgment  of  the  Cir- 
cuit Court  is  reversed  with  costs.  Jiid<jmcnt  reversed. 

Wilson,  Ch.  J.,  did  not  sit  in  this  ease. 
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*Thomas   Webb,   appellant,  v.   George   W.     [*181] 
Stuktevant,  appellee. 

Appeal  from  Cook. 

Trespass  quare  clausum  fregit — Possession. — In  actions  of  trespass 
qiiare  clausmn  fregU,  the  law  is  -well  settled,  that  possession  of  the  close  is 
sufficient  to  sustain  the  action  against  any  person  who  shall  enter  upon  that 
possession,  except  the  owner. 

The  possession,  where  that  alone  is  relied  on,  must  be  an  actual  and  not 
a  constructive  possession. 

The  mere  entry  upon  a  tract  of  land  without  any  color  of  title,  and  inclos- 
ing a  small  part  of  it,  does  not,  of  itself,  constitute  an  actual  possession  of 
any  more  land  than  is  inclosed. 

This  cause  was  tried  at  the  May  term,  1835,  of  the  Cook 
Circuit  Court,  before  the  Hon.  Sidney  Breese  and  a  jury.  A 
verdict  was  rendered  for  the  plaintitf  below  for  $56.  Judg- 
ment was  rendered  on  this  verdict,  and  an  appeal  taken  to  this 
Court. 

The  bill  of  exceptions  is  as  follows: 

Be  it  remembered  that  on  the  trial  of  this  cause,  at  the  May 
term  of  the  Cook  Ciicuit  Court,  the  defendant,  by  his  counsel, 
moved  the  Court  to  instruct  the  jury  as  follows  : 

1.  That  if  the  jury  shall  believe  from  the  evidence  that 
the  land  on  which  the  supposed  trespasses  were  committed, 
at  the  time  was  the  land  of  the  United  States  or  of  the  State 
of  Illinois,  and  that  the  United  States  and  this  State  were  in 
possession  of  said  lands  at  the  time  of  the  plaintiff's  entry 
thereon,  that  such  entry  of  the  plaintiff'  did  not  dispossess  the 
United  States  or  this  State,  only  so  far  as  the  plaintiff's  actual 
close,  and  no  further,  and  in  such  case  the  law  is  for  the  de- 
fendant. 

2.  That  if  tlie  jury  shall  believe  from  the  evidence  that 
the  plaintiff,  at  the  time  of  the  committing  of  the  sup- 
posed trespasses,  was  not  in  the  actual  and  exclusive  pos- 
session of  the  land  on  which  the  supposed  trespasses  were 
committed  by  the  defendant,  then  the  law  is  with  the  defend- 
ant. 

3.  That  if  the  jury  shall  believe  from  the  evidence,  that  the 
land  on  which  the  supposed  trespasses  were  committed,  and  at 
the  time  in  the  possession  of  the  United  States  or  of  this  State, 

Cited:  1  Scam.  186;  1  Gilm.  266:  76  111.  355;  94  111.  63;  110  111.  614;  15 
Bradw.  47.  See  41  111.  279;  18  111.  539;  S7  111.  210;  11  Pet.  41,  post  185; 
Acts  of  1836-7,  154;.1838-9,  124. 
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or  any  person  other  tliau  the  plaintiff,  then  they  ought  to  find 
for  the  defendant. 

4.  That  if  the  jury  shall  be  satisfied  from  the  evidence  that 
the  plaintiff  had  no  ])roperty  or  interest  in  the  timber  and 
soil,  or  either,  on  which  the  supposed  trespasr^es  were  com- 
mitted, at  the  time,  then  the  plaintiff  can  not  recover  of  the 
defendant. 

5.  That  if  the  jury  shall  be  of  opinion   from  the  evidence 

that  at  the  time  of  the  committing  of  the  supposed 
[*182]     trespasses,  the  *plaintiff'M-as  but  a  mere  squatter  upon 

the  land,  without  any  title  thereto,  either  in  law  or 
equity,  and  that  said  land  was  the  pro])erty  of  the  United 
States  or  of  this  State,  and  also  that  the  supj^osed  trespasses 
were  not  committed  within  the  plaintiff's  actual  inclosure, 
then  the  law  is  for  the  defendant. 

6.  That  if  the  jury  shall  believe  from  the  evidence  that  tlie 
land  was,  at  the  time  of  the  committing  of  the  supjiosed 
trespasses,  the  uninclosed  land  of  the  United  States  and  of 
this  State,  and  in  possession  of  the  United  States,  and  not  in 
the  actual  possession  of  the  plaintiff,  then  the  law  is  for  the 
defendant. 

7.  That  if  the  jury  shall  be  of  opinion  from  the  evidence 
that  the  plaintilf  entered  on  the  land  claiming  it  as  the  prop- 
erty of  the  United  States,  and  not  claiming  or  setting  up 
title  to  the  land  adversely  from  that  of  the  United  States, 
and  the  supi)osed  tresjiasses  were  not  committed  within  the 
actual  imjn-ovement  of  the  plaintiff,  then  the  law  is  with  the 
defendant. 

8.  That  if  the  jury  shall  believe  from  the  evidence  that 
the  ])laintiff"  is  entitled  to  recover  at  all,  they  are  to  confine 
tlieir  iiKpiiry  to  the  injury  done  to  the  actual  possession  of  the 
plaintilf,  and  not  to  the  value  of  the  timber  or  trees  carried 
away. 

The  fifth  and  seventh  instructions  the  Court  refused  to 
give,  but  gave  the  others,  the  eighth  with  this  qualification  : 
that  the  jury  nnist  contino  their  in(juiry  to  the  injury  done 
to  the  actual  possession,  and  that  the  value  of  the  timber 
was  a  criterion  by  which  to  estimate  that  injury,  and  in- 
structed the  jury  that  "where  the  claim,  settlojui-nt  and  act- 
ual possession  concur  and  are  made  bona  Julc,  and  contin- 
ued to  the  extent  of  KiO  acres,  or  other  lower  legal  subdi- 
vision of  the  i)ublic  lands,  the  action  of  tres])ass  can  be  main- 
tained agiiinst  any  one,  other  than  the  real  owner,  whoJ 
shall  unlawfully  enter  upon  such  subdivision,  doing  damage 
thereon  by  cutting  dt)wn  timber  against  tlie  will  of  the  actual 
occu])ant,  and    disturbing   him   in   his   possession ;    and   that 
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the  riglit  to  siicli  action  is  not  confined  to  an  injury  to  the 
actual  inelosure."  To  which  said  several  opinions  of  the 
Court  in  refusing  to  give  said  fifth  and  seventh  instructions, 
and  the  eighth  instruction  as  qualified,  and  in  giving  the  said 
last  mentioned  instruction,  the  said  defendant  by  his  counsel 
excepts,  and  prays  the  Court  to  sign  and  seal  this  his  bill  of 
exceptions,  and  make  the  same  a  part  of  the  record,  which  is 
done. 

Sydney  Breesb.  [l.  s.] 
All  of  the  opinions  of  the  Court  which  were  excepted  to,  are 
assigned  for  error. 

B.  S.  Morris  and  James  Grant,  for  the  appellant. 

G.  Spring  and  E.  Peck,  for  the  appellee. 

LocKwooD,  Justice.delivered  the  opinion  of  the  Court: 
*Tliis  was  an  action  of  trespass  guare  clausuin  [*183] 
fregit,  brought  in  the  Cook  Circuit  Court  by  Stur- 
tevant against  "Webb,  for  breaking  and  entering  the  close  of 
Sturtevant  and  felling  and  carrying  away  the  timber  growing 
thereon.  To  the  declaration  filed  in  the  cause,  the  defendant 
below  pleaded  not  guilty.  On  the  trial  in  the  Circuit  Court, 
the  defendant  below  asked  the  Court,  among  other  things,  to 
instruct  the  jury  as  follows,  to  wit:  ''  That  if  the  jury  shall  be 
of  opinion  from  the  evidence,  that  at  the  time  of  the  commit- 
ting of  the  supposed  trespasses  the  plaintiJff  was  a  mere  squat- 
ter on  the  land,  without  any  title  thereto,  either  in  law  or 
equity,  and  that  said  land  was  the  property  of  the  United 
States  or  of  this  State,  and  also  that  the  supposed  trespasses 
were  not  committed  within  the  plaintiff's  actual  inelosure,  then 
the  law  is  for  the  defendant,"  which  instruction  the  Circuit 
Court  refused  to  give.  This  refusal  is  assigned  for  error,  and 
the  question  presented  is,  whether  the  instruction  ought  to 
have  been  given.  In  actions  of  trespass  guare  clausuin  fregit, 
the  law  is  well  settled  that  possession  of  the  close  is  sufficient 
to  sustain  the  action  against  any  jDerson  who  shall  enter  upon 
that  possession,  except  the  owner.  The  possession,,  where 
that  alone  is  relied  on,  must,  however,  be  an  actual  and  not  a 
constructive  possession.  The  mere  enti-y  upon  a  tract  of  land 
without  any  color  of  title,  and  inclosing  a  small  part  of  it, 
does  not,  of  itself,  constitute  an  actual  possession  of  any  more 
land  than  is  inclosed.  A  contrary  doctrine  would  lead  to  great 
uncertainty.  It  could  with  as  much  propriety  be  contended 
that  the  actual  possession  of  a  part  of  a  tract  of  land  drew  to 
it  the  possession  of   a  whole  section  containing  640  acres,  as 
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tliat  siicli  actual  possession  drew  after  it  the  possession  of  160 
acres,  or  any  other  legal  subdivision  of  a  lot.  This  would  be 
manifestly  unreasonable.  The  reason  that  the  law  protects 
the  mere  possession  of  land,  where  the  possessor  is  a  squat- 
ter, is  to  preserve  the  public  peace;  and  such  protection  is  not 
intended  as  an  encouragement  to  squatters,  and  <»ught  not, 
therefore,  to  be  extended  any  further  than  is  necessary  to  at- 
tain the  desired  object. 

From  this  view  of  the  law,  and  the  reason  upon  Avhich  it  is 
founded,  the  Court  below  ought  to  have  given  the  instruc- 
tions asked  for  by  the  defendant  beloM'.  For  this  error,  with- 
out inquiring  into  the  othqr  errors  that  have  been  assigned, 
the  judgment  must  be  reversed  with  costs. 

Judgment  reversed. 


[*184]     *Anthony   B.  Tukxey,  plaintiff  in  error,  v. 
William  Goodman,  defendant  in  error. 

Error  to  Wayne. 

The  certificate  of  a  land  officer  is  evidence. 

The  parol  testimony  of  a  county  surveyor,  in  relation  to  the  location  of  a 
tract  of  land,  is  good  evidence. 

This  cause  was  tried  at  the  March  term,  1835,  of  the  Wayne 
Circuit  Court,  before  the  Hon.  Justin  Harlan. 

From  the  record,  all  that  can  be  discovered  is,  that  the 
cause  "was  a])pcaled  from  a  justice  of  the  ])eace  to  the  Circuit 
Court,  and  in  that  Court  a  judgment  was  rendered  for  the  de- 
fendant for  $>8.27  and  costs.  What  the  suit  was  about  no- 
where ap])ears;  but  that  it  was  a  suit,  is  ])retty  evi- 
[*185]  dent  from  the  fact  that  *a  judge,  clerk,  and  lawyers 
figure  in  the  record  and  a  bill  of  costs  is  tacked  on  to 
the  end  of  it. 

J.  Pearson,  for  the  plaintiff  in  error. 

O.  B.  FicKLiN,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  o])inion  of  the  Court: 
This  was  an  apjieal  from  the  judgment  of  a  justice  of  the 
peace.  There  is  C()npe(iuently  no  declaration  from  which  the 
Court  can  Icaru  the  nature  of  the  ]>laintitf 's  claim,  or  cause  of 
acliuii  ;  and  the  bill  of  e.\cej)ti(»ns  takcTi  in  the  case  is  ti»o  im- 
perfect to  supply  the  information.     All  that  is  shown  by  it  is, 
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that  Turner  purchased  of  Goodman  an  improvement  on  Con- 
gress land;  that  the  price  was  paid,  and  the  improvement  de- 
livered, according  to  contract ;  that  the  defendant  was  per- 
mitted to  give  in  evidence  the  certiiicate  of  purchase  from  the 
Land  Office,  of  a  tract  of  land  purchased  by  his  son,  and  that 
the  connty  surveyor  was  permitted  to  prove  by  parol  that 
the  improvement  was  on  the  land  described  in  that  certificate. 
These  are  all  the  facts  disclosed  by  the  record.  It  is  there- 
fore manifest  that  they  do  not  make  out  such  a  case  as  to  en- 
able this  Court  to  adjudicate  upon  the  final  decision  of  the 
Court  below.  As  to  the  opinion  of  the  Court  in  admitting 
the  register's  certificate  to  be  read  in  evidence,  which  was 
objected  to,  there  is  no  error.  The  ofiicial  certificate  of  aland 
officer  is  made  evidence  by  the  express  terms  of  the  statute, 
(K.  L.  280  ;  Gale's  Stat.  287,)  and  the  parol  testimony  of  the 
surveyor  was  also  properly  admitted.  It  was  not  only  the 
highest,  but  it  was  the  only  kind  of  evidence  which  could  be 
adduced  in  support  of  the  fact  which  it  was  offered  to  establish. 
As  the  only  point,  then,  which  is  presented  by  the  record,  re- 
lates to  the  admission  of  testimony,  and  that  being  decided 
correctly  by  the  Court  below,  the  judgment  of  that  Court 
will  be  affirmed  with  costs. 

Judgment  affirmed. 


Joseph  Lovett  and  Hiram  Ingersoll,  appellants,  v. 
Mark  Noble,  Sen.,  appellee. 

Appeal  from  Cook. 

Settler  on  public  i,anu— Action  of  trespass  by,  for  cutting  tiji 
BER. — A  settler  upon  the  public  lands  of  the  United  States  can  not  main- 
tain an  action  of  trespass  against  a  person  who  may  enter  and  cut  down 
the  timber  upon  a  portion  of  the  legal  suljdi\'ision  of  land  upon  which  he 
is  settled,  but  which  is  not  actua.lly  inclosed  or  occupied  by  such  settler. 

*This  cause  was  tried  at  the  May  term,  1835,  of  the     [*186] 
Cook  Circuit  Court,  before  the  lion.  Sidney  Breese  and 
a  jury.     A  verdict  was  rendered  for  the  appellee  for  $195. 
Judgment  was  rendered  on  this  verdict,  and  an  appeal  taken 
to  this  Court. 

J.  D.  Caton  and  S.  A.  Douglas,  for  the  appellants. 

The  plaintiff,  in  an  action  of  trespass  quare  clausum  f regit., 
nnist  show  himself  to  be  in  the  actual  jjossession  of  the  locus 
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in  quo  at  the  time  ilie  trespasses  comj^lained  of  were  com- 
mitted. ]  Chit.  Plead.  175-S ;  1  Johns.  511;  12  J()hn^=.  183; 
2  Saunders'  Plead,  and  Ev.  80H.  and  cases  there  cited;  2  Wlieat. 
Sehvyn's  K  P.  482,  n.  1  ;  1  Term  E.  430  ;  2  Pliil.  Ev.  132  ; 
Esp.  ^.  P.  347,  or  2G6  in  Part  2d;  1  Wendell,  406  ;  2  Ohio, 
1U5. 

It  is  the  exclusive  province  of  the  jury  to  judge  of  evidence, 
and  to  (determine  facts. 

E.  Peck  and  G.  Spuing,  for  tlie  apj'ellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  tresj)ass  <piare  clausum  f regit,  com- 
menced by  iS^uhle  against  Lo^•ett  and  Ingerstdl,  in  the  Cook 
Circuit  Court.  The  defendants  below  ])leaded  not  guilty,  and 
on  the  trial  of  the  cause,  moved  the  Court  to  instruct  the 
jury,  "  That  the  ])laintiit'  must  show  himself  to  have  been  in 
the  actual  and  excbisive  possession  of  the  land  at  the  time  of 
the  trespasses  complained  of;  and  that  it  was  not  siifficient  for 
the  plaintiif  to  showtliat  he  was  residing  upon  and  cultivating 
an(.)ther  part  of  the  same  legal  subdivision,  unless  he  also 
])roved  that  the  alleged  trespasses  were  committed  ui>on  the 
])art  of  the  lot  inclosed  or  under  cultivation  by  him.''  This 
instruction  the  Court  refused  to  give,  but  instructed  the  jury, 
that  "The  peaceable  occupation  and  possessit)n  by  building,  or 
culti\-ating  and  residing  on  any  portion  of  the  legal  subdivis- 
ion of  the  })ublic  lands,  not  exceeding  lOO  acres,  will  entitle 
such  possessor  to  an  action  against  the  unauthorized  entry  of 
any  individual  who  may  enter  and  cut  down  the  timber,  or 
interfere  with  the  jjossession  of  such  legal  subdivision." 

This  instruction  Avas  clearly  erroneous  according  to  tlie  decis- 
ion of  the  case  of  Wehb  v,  JStui'tevant,  {ante  181,)  decided 
at  the  |)resent  term. 

The  judgment  must  therefore  be  reversed  with  costs. 

Jtidyment  reversed. 

178 


A 


DECEMBER  TERM,  1835.  187 

Pinckard  et  al  v.  The  People. 


^William  G.  Pinckaed,  David  Pembeoke,     [*187] 
B.  F.  Long,  Nathan  C.  D.  Taylor,  and 
Henry  Long,  plaintiffs   in  error,  v.    The 
People  of  the  State  of  Illinois. 

Error  to  Madison. 

Judgment  on  kecognizance — Practice. — It  is  error  to  enter  tip  final 
julg'ment  upon  a  recognizance,  upon  the  recognizors  failing  to  appear, 
agreeably  to  the  terms  of  their  recognizance.  Before  final  judgment  can  he 
entered,  a  scire  facias  must  issue  against  them  to  show  cause  why  judg- 
msnt  and  execution  should  not  be  had,  or  an  action  must  be  instituted  on 
the  bond  to  recover  the  penalty. 

Judgment  was  rendered  in  this  canse  at  the  ^November  spe- 
cial term  of  the  Madison  Circuit  Court,  1831,  bj  the  Hon. 
Theo])liihis  W.  Smith,  for  $100  and  costs.  To  reverse  this 
judgment  a  writ  of  error  was  prosecuted  to  this  Court. 

J.  M.  Kettm,  for  the  plaintiffs  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

The  record  in  this  case  shows  a  judgment  on  a  bond  or 
recognizance  of  the  defendants,  to  ajipear  and  testify  on  be- 
half of  the  People,  at  a  Circuit  Court,  to  be  holden  at 
Edwardsville  on  the  4th  Monday  of  October,  1835.  The  de- 
fendants, on  being  called,  did  not  appear,  and  their  default  was 
entered  and  a  final  judgment  rendered  for  the  jDenalty  of 
the  recognizance  and  costs. 

The  error  assigned  is  that  this  final  judgment  was  irregular. 
This  we  can  not  doubt. 

Instead  of  a  final  judgment,  a  scire  facias  should  have  been 
sued  out. against  the  defendants,  to  show  cause  why  judgment 
and  execution  should  not  be  had  or  an  action  instituted  on  the 
bond  to  recover  the  jienalty.  The  final  judgment  is  reversed, 
and  the  cause  remanded  for  further  j)roceedings. 

Jxidgment  reversed. 

Wilson,  Ch.  J.,  did  not  sit  in  this  cause. 

Cited  ;  19  111.  171. 
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John  C.  Slocumb,  plaintiff  in  error,  v.  Lewis  Kuyken- 
dall, defendant  in  error. 

Ei-tror  fo  Gallafin. 

In  an  action  for  slander,  it  is  sufficient  to  prove  the  substance  of  the 
words  charged,  but  iiroof  of  equivalent  words  is  not  sufficient. 

This  was  an  action  on  the  case  for  slander,  brought  by  the 

plaintiff  in  error  against  the  defendant  in  error  in  tlie 

[*18S]     Court   "below.     The  cause   was  tried  at   the    Ajiril 

term,  1835,  of  the  Gallatin  Circuit  Court,  before  the 

lion.  Alexander  F.  Grant. 

On  the  trial  the  following  bill  of  exceptions  was  taken : 
"  Be  it  remembered  that  on  the  trial  of  this  cause,  the 
plaintiff  proved  by  Isaac  Ilogau,  that  defendant  said  the 
miller  must  have  taken  my  wheat ;  that  from  the  quantity  of 
wheat  I  took  to  mill,  and  the  quantity  of  Hour  received,  he 
nuist  have  taken  my  wheat.  It  was  no  other  man  than  John 
C.  Slocumb.  This  was  in  August  or  September,  1S33.  That 
lie,  "witness,  heard  defendant  say  that  he  had  heard  Slocumb 
liad  taken  too  nnich  toll  from  others,  and  that  charges  had 
been  made  against  Slocumb  to  Mr.  Graves,  the  owner  of  the 
mill ;  that  he  saw  Slocumb  go  to  the  hopper  and  take  out 
two  half  bushels  of  wheat,  and  put  it  away,  and  put  one  of 
them  in  a  dark  corner  ;  that  what  he  knew,  he  knew,  and 
what  he  saw,  he  saw  ;  that  he,  defendant,  asked  Slocumb 
what  he  was  doing.  Slocumb  said  he  was  taking  toll.  This 
Avas  in  January  last.  That  Slocumb,  when  taking  the  wheat, 
looked  over  his  shoulder,  as  if  to  see  if  anybody  saw  him; 
and  defendant  was  talking  about  his  wheat  being  lost  at  the 
mill  where  Slocumb  had  taken  his  wheat.  Defendant  had 
taken  thirty-two  bushels  of  wheat  to  the  mill  on  this  occasion, 
John  Jordon,  ])laintilf's  witness,  proved  that  in  conversation 
with  defendant  last  winter,  Es(].  Slocumb's  name  was  men- 
tioned. Defendant  a^ked  if  it  was  John  Slocumb  who  had 
attended  the  mill  at  New  Haven.  Witness  rei)lied  it  was, 
hut  that  he  wrote  his  name  John  C.  Slocumb.  Defenilant  then 
said:  'AVell,  he  is  the  man  who  took  my  wheat;  there  was 
too  much  toll  taken,  from  the  cpiantity  of  wheat  I  took  to  mill 
and  the  Hour  I  got.  I  saw  him  lake  two  half  bushels  out  of 
the  hopper,  and  jnit  it  away.  I  asked  him  what  he  was  do- 
ing,    lie  said  he  was  taking  toll.     This  was  in  the   night.' 

CiTKD  :  2  Gihn.  723  ;  15  111.  230  ;  82  111.  205. 
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Defendant  said,  '  I  would  not  swear  lie,  Slocumb,  stole  my 
wheat,  but  if  I  bad  to  swear,  I  would  swear  I  believe  he  stole 
my  wheat.'  Whereupon,  the  defendant,  by  his  attorney, 
moved  the  Court  to  instruct  the  jury  to  find  in  the  way  of  a 
nonsuit ;  which  motion  the  Court  sustained,  and  instructed 
the  jury  that  the  evidence  did  not  support  either  count  of  the 
plaintilf's  declaration,  and  for  them  to  find  accordingly  in  the 
way  of  a  nonsuit.  To  which  opinion  of  the  Court  the 
plaintiff,  by  his  counsel  excepts,  and  it  is  allowed,  etc. 

Alex.  F.  Grant,      [l.  s.]" 

A.  P.  Field  and  H.  Eddy,  for  the  plaintiff  in  error. 

Jesse  J.  Robinson  and  W.  J.  Gatewood,  for  the  defendant 
in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action   of  slander  for  words   imputing 
theft. 

*The  declaration  contained  three  counts:  1st.    For     [*189] 
the  words  :  "  The  miller  stole  'my  wheat,  and  he  was 
no  other  man  than  John  C.   Slocumb."      2d.     "He  stole  ray 
wheat."     And   3d,    "  John  C.  Slocumb  is  a  thief ;  he  stole  my 
wheat." 

The  defendant  pleaded  not  guilty,  an,d  not  guilty  within  one 
year.  On  the  trial,  after  the  plaintiff's  evidence  had  been 
Iieard,  the  defendant  moved  the  Court  to  instruct  the  jury  to 
find  as  in  case  of  a  nonsuit. 

The  Court  instructed  the  jury  accordingly,  and  also  that  the 
evidence  did  not  support-  either  count  of  the  plaintiff's  declara- 
tion. To  these  instructions  the  plaintiff  excepted.  The  jury 
found  for  the  defendant. 

The  only  error  assigned  is  the  instructions  of  the  Circuit 
Court,  and  we  are  now  to  inquire  whether  or  not  they  were 
correct.  It  will  not  be  doubted  that  the  rule  which  heretofore 
required  the  plaintiff  to  prove  the  words  to  have  been  spoken 
precisely  as  laid,  has  been  relaxed,  and  that  it  will  now  be  suf- 
ficient to  prove  the  substance  of  them  as  charged;  while, 
however,  this  rule  is  admitted  to  its  fullest  extent,  we  still  un- 
derstand that  the  proof  of  equivalent  words  will  not  be  proving 
the  substance  of  those  charged  to  have  been  spoken.  To 
prove  words  of  similar  import  will  not  surely  be  proving  the 
substance  of  those  laid,  but  the  proving  of  other  and  different 
words.  In  the  case  of  Maitland  v.  Goldney  (2  East,  438)  the 
Court  say,  "  Though  the  plaintiff  need  HOt  prove  all  the  word ; 
laid,  yet  he  must  prove  so  much  of  them  as  is  sufficient  to  sus- 
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tain  his  cause  of  action,  and  it  is  not  enough  for  him  to  ])iv;n-e 
equivalent  words  of  slander."  The  case  of  Olmsted  \ .  Miller 
(1  "Wendell,  510)  supports  the  same  doctrine. 

This  rule  sliould  be  adhered  to.  Further  relaxation  would 
be  attended,  in  my  opinion,  with  infinite  mischief.  The  alle- 
gation and  the  proof  should  cori-esj^ond ;  yet  if  a  party  be 
charged  with  the  sjieaking  of  one  set  of  words,  and  the  proof 
!-how  another  set,  of  an  equivalent  character,  and  that  be  ad- 
mitted to  be  sutllcient  to  sustain  the  cause  of  action,  how  is  the 
]iarty  to  be  pre])ared  to  defend  liimself  ?  If  this  latitude  be 
indulged  in,  and  proof  of  equivalent  words  be  sufficient,  how 
will  the  defendant  be  able  to  know  \vhat  he  nmst  come  pre- 
];ared  to  meet?  One  set  of  words  is  chai-ged,  another  is 
])roved,  and  the  party  surprised  and  held  answerable  for 
Avhat  he  might  have  rebutted  or  explained  by  testimony,  had 
he  had  reason  to  sup])ose  such  proof  would  liave  been  ottered. 
The  introduction  of  such  a  course  seems  to  me  subversive  of 
the  first  jirinciples  of  the  rules  of  evidence,  and  ought  not  to 
])revail.  Besides,  tlie  uncertainty  of  the  memory  of  witnesses, 
and  their  understanding  of  the  im])ort  of  words,  and  the  sense 
in  which  they  may  have  understood  them  to  have  been 
used,  would  render  a  ]xirty  accountable  for  tlieir 
[■5-'190]  *mispprehension,  very  frequently,  if  they  could  be 
allowed  to  testify  to  the  inqjort  of  his  expressions. 

It  is  the  ])rovince  of  the  Court  and  jury  to  construe  his 
words,  and  not  that  of  the  witnesses.  A]iply  this  reasoning  to 
the  case  before  us,  and  it  will  be  readily  jicrceived  that  the  ];roof 
does  not  sustain  either  of  the  counts  of  the  declaration.  From 
the  bill  of  exceptions,  such  of  the  testimony  as  did  not  fall 
within  tlie  ])lea  of  the  statute  of  limitations  is  stated  by  one 
witness  to  refer  to  a  conversation  liad  with  the  defendant  in 
January,  1838,  and  is  narrated  by  the  witness  in  these  words: 
"  That  he  heard  defendant  say,  that  he  had  lieard  Slocumb  had 
taken  too  nnich  tt>ll  from  others,  and  that  charges  had  been 
made  against  Slocumb  to  Mr.  Graves,  the  owner  of  the  mill  ; 
that  he  saw  Slocumb  go  to  the  hopper,  and  take  out  two  half 
liushels  of  wheat,  ami  put  it  away,  and  ])ut  one  of  them  in  a 
dark  C(»rner;  that  what  he  knew,  he  knew,  and  what  lie  saw, 
he  saw;  that  the  defendant  asked  Slocumb  what  he  was  doing. 
Slucumb  said  he  was  taking  toll  ;  that  SK>cumb,  when  taking 
the  wheat,  looked  over  his  shoulder,  as  if  to  sec  if  anylH)dy 
saw  liim,  and  defendant  was  talking  about  his  wheat  being 
lost  at  the  mill  where  Slocumb  had  taken  his  wheat.  Defend- 
ant had  taken  thirty-two  bushels  of  wheat  to  the  mill  on  this 
occasion." 

The  other  witness  refers  to  a  ctmversation  with  defendant 
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at  another  time,  and  says  that  Slocnmb's  name  was  mentioned. 
Defendant  asked  if  it  was  Jolm  Slocumb  who  had  attended 
the  mill  at  New  Haven.  Witness  replied  that  it  was,  but  that 
he  wrote  his  name  John  C.  Slocumb.  Defendant  then  said, 
Well  he  is  the  man  who  took  my  wheat;  there  was  too  much 
toll  taken  from  the  quantity  of  wheat  I  took  to  mill,  and  the 
flour  I  got.  I  saw  him  take  two  half  bushels  out  of  the  hop- 
per, and  put  it  away.  I  asked  him  what  he  was  doing.  He 
said  he  was  taking  toll.  This  was  in  the  night.  Defendant 
said  I  would  not  swear,  he,  Slocumb^  stole  my  wheat,  but  if  I 
had  to  swear,  I  would  swear  I  believe  he  stole  my  wheat. 

It  will  be  remarked,  that  the  conversation  detailed  by  the 
two  witnesses,  happened  at  different  periods,  and  were  entire- 
ly disconnected.  It  is  not  the  inquiry  now  whether  or  not 
this  language  might  not  be  actionable,  if  laid  as  proved,,  with 
the  necessary  averments,  though  it  might  perhaps  involve  a 
question  of  doubt  whether  the  defendant  intended  to  charge 
the  plaintiff  with  a  felonious  intention  in  taking  the  wheat, 
and  whether  the  taking  of  too  much  toll,  unless  accompanied 
by  indisputable  evidence  of  such  intent,  could  constitute  a  lar- 
ceny, but  whether  the  language  proved  to  have  been  used, 
taken  separately  and  disconnectedly,  as  stated  by  each  witness, 
sustains  either  count  of  the  declaration.  I  can  not  conceive  that 
either  taken  separately,  supports  either  of  the  counts 
in  the  declaration.  The  proof  can  *be  viewed  in  no  [*191] 
other  light  than  as  establishing  the  speaking  of  equiv- 
alent words,  and  by  no  means  as  sup]:)orting  the  proof  of  the 
substance  of  the  words  as  laid.  I  am  therefore  of  the  opinion 
that  the  instructions  of  the  Court  were  correctly  given,  and 
that  the  judgment  of  the  Circuit  Court  ought  to  be  affirmed 
with  costs. 

Judgment  affit^med. 
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John  Deoullard,  plaintiff  in  error,  v.  Thomas  Bax- 
ter, Drury  L.  Walls,  John  Caix,  Samuel  Alex- 
ander, Thomas  W.  Buckxer,  E.  L.  R.  Wheelock, 
Martin  Lad3ier,  John  T.  Gilmer,  Sarah  L.  Will- 
iams, John  Kiddle,  John  Wood  and  Robert  Mc- 
Queen, defendants  in  error. 

Error  fo  Adams. 

A  complainant  has  an  unquestionable  right  to  amend  his  bill  in  equity 
lefore  answer  filed,  and  in  many  cases  after,  and  before  replication  filed. 

The  proceedina^s  in  this  case  in  the  Court  below  were  had 
before  the  Hon.  Ilichard  M.  Young,  at  a  special  term  of  the 
Adams  Circuit  Court,  in  No^-ember,  1S34. 

A.  Williams  and  J.  W.  "Whitkey,  for  the  plaintiff  in  error. 

O.  II.  Browning  and  C.  Walker,  for  the  defendants  in 
error. 

S]MiTn,  Justice,  delivered  the  opinion  of  the  Court : 

The  complainant  tiled  his  bi/l  in  equity  to  set  aside  and  an- 
nul certain  conveyances  of  land  alleged  tu  have  been  obtained 
through  fraudulent  re])resentations  and  combinations  of  the 
defendants.  On  the  return  of  the  process  of  sunmions,  a  por- 
tion of  the  defendants  being  served  with  ])rocess,  their  appear- 
ance was  entered  and  a  motion  made  b}'  their  counsel  to  dis- 
miss the  bill  for  want  of  e<piity.  From  the  order  of  dismissal 
it  also  appears,  that  a  cross-motion  )vas  interposed  by  com- 
plainant for  leave  to  amend  his  bill.  The  Circuit  Court  re- 
fused the  leave  asked  to  amend,  and  dismissed  comj^lainant's 
bill ;  and  this,  among  other  grounds,  is  assigned  for  error. 

Without  meaning  to  atlirm  the  doctrine  laid  down  in  the 
case  of  Kdioanla  v.  Heard  (Breese,  41),  decided  imder  the 
former  organization  of  this  Court,  that  a  bill  in  eipiity  maybe 
properly  dismissed  on  motion,  and  tliat  the  party  is 
[*192]  not  bound  ti»  dt'iinir  to  the  bill  in  *order  to  avail 
himself  of  a  dismissal,  it  will  be  sutHcient  lo  consider 
the  single  point  whether  the  Circuit  Court  did  not  err  in  re- 
fusing the  leave  askud  to  amend  the  bill. 

We  understand  the  rule  to  be,  in  ])leadings  in  eipiity,  that 
courts  give  greater  latitude  and  indulgence  to  the  ]iarties  than 
in  courts  of  law,  and  ^that  a  complainant  has  a  right,  consid- 

CiTKi)  :    47  111.  492.     See  13  111.  36. 
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ered  unquestionable,  to  amend  his  bill  before  answer  tiled, 
and  in  many  cases  after  and  before  replication  filed.  When 
such  amendment  is  made  the  Court  will  judge  of  its  relevancy, 
and  if  it  be  impertinent  or  entirely  foreign  to  the  cause  it  will  be 
ordered  to  be  stricken'out.  We  consider  the  amendment  not  a 
matter  of  discretion  in  the  Court  to  allow  or  refuse,  and  there- 
fore it  is  good  ground  of  error  that  such  refusal  was  ordered 
in  the  present  case. 

•The  judgment   of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed, 

Wilson,  Ch.  J.,  did  not  sit  in  this  cause. 


Samuel  Seward,  for  the  use  of  George  W.  Chapman, 
plaintiff  in  error,  v.  Abijah  Wilson,  defendant  in 
error. 

Error  to  Adams. 

Justice  court — Non-eesidei^t — Security  for  costs. — A  non-resident 
plaintiff  can  not  institute  a  suit  before  a  justice  of  the  ijeace  until  lie  has 
given  a  bond  for  costs,  although  he  sue  for  the  use  of  a  resident.  The 
statute  in  relation  to  costs  in  the  Circuit  Court,  in  like  cases,  is  different. 

This  cause  was  decided  in  the  Court  below,  at  the  April 
term,  1835,  by  the  Hon.  Eichard  M.  Young. 

A.  WiLLiAjsis,  for  the  plaintiff  in  error. 

O.  H.  Beowning,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  instituted  originally  before  a  justice  of 
the  peace.  From  the  bill  of  exceptions  it  appears  that  the 
plaintiff  was  at  the  time  of  the  commencement  of  the  suit  a 
non-resident,  but  that  the  person  for  whose  use  it  was  insti- 
tuted was  a  resident.  It  also  appears  that  a  motion  was  made 
before  the  justice  to  dismiss  the  cause  for  the  reason  of  the 
non-residence  of  the  plaintiff.  The  Circuit  Court,  on  the 
cause  being  brought  to  that  Court,  dismissed  the  cause  because 
of  the  non-residence  of  the  plaintiff  at  the  time  of  its  com- 
mencement before  the  justice,  and  entered  a  judgment  for  de- 
fendant for  the  costs.     To  reverse  this  judgment,  this  writ  of 

Cited:    11  lU.  120.    See  Starr  &  C.  111.  Stat.  1437,  Ch.  79,  1[15. 
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error  is  prosecuted,  and  the  only  question  made  here, 
[*193]     *is  whether  the  Circuit  Court  decided  erroneously  in 
dismissing  the  cause. 

Strictly  the  order  dismissing  the  cause  is  not  conformable  to 
the  judgment  which  should  have  been  entered  on  the  facts  as 
they  ai)j)ear ;  and  it  is  presumed  to  be  a  clerical  error  in  using 
the  word  "  dismiss,"  when  it  should  have  directed  the  judg- 
ment of  the  justice  to  have  been  reversed.  The  effect  may  be 
the  same,  however,  as  wo  'procedendo  was  awarded,  and  the  de- 
fendant recovered  his  costs  in  both  Courts.  The  judgment  of 
the  Circuit  Court  is  substantially  correct. 

Nothing  is  more  certain  from  the  act  regulating  the  jn'oceed- 
ings  before  justices  of  the  peace  in  civil  action^^,  than  that  a 
non-resident  jilaintiff  shall  not  institute  a  suit  until  he  shall  luive 
given  a  bond  for  costs.  It  is  a  disability  im;x)sed  on  him,  and 
as  effectually  precludes  his  right  to  sue  until  the  bond  be  given, 
as  in  the  case  of  an  alien  enemy.  The  statute  in  relation  to 
costs  in  like  cases  in  the  Circuit  Court,  is  different,  because  it 
speaks  of  jiersons  for  whose  use  suits  may  bo  instituted,  but 
even  there  it  may  be  justly  doubted  whether  under  that  act, 
the  jiei'son  for  whose  use  the  suit  is  instituted,  tiling  a  bond 
would  be  a  com]>liatice  with  that  act.  It  only  declares  he  shall 
be  liable  for  costs,  but  neither  by  that  law,  nor  the  practice  of 
the  Court,  could  a  judgment  "be  rendered  in  the  action  against 
him,  for  the  costs  in  favor  of  the  defendant. "  If  he  prevailed 
he  is  d)-iven  to  a  separate  action. 

The  judgment  of  the  Circuit  Court  is  aflli-med  with  costs. 

Jadynioit  ajfit'med. 


Hiram  Pearsons,  appellant,  v.  Nelson  Lee,  appellee. 

Appeal  from  Cook. 

Pleadino. — The  copy  of  an  a<?rocnicnt  or  instninipnt  in  writing,  at- 
tached toil  declaration  t-r  lilinl  with  it,  f.trnis  no  jjartof  tlio  dfchiration. 

Vakiantk. — A  variance  Ipetwccii  the  ayrrenient  declared  on,  and  tlie  dec- 
laration, shoidd  be  taken  advantage  of  on  the  trial  by  a  demurrer  to  evi- 
dence, or  amotion  for  a  nonsnit. 

AdUKK.MKNT  TO  ATiKNi)  iMiujc  LAND  SALE. — An  agreement  to  attend  a 
l)ublic  land  sain  of  the  United  St;ites,  and  purchase  a  tract  of  land,  is  not 
fraudulent  or  against  the  laws  of  the  U.  S. 

A  declaratiim  averring  that  L.,  for  the  consideration  of  $200  to  be  paid  by  P., 
engagi'd  to  attend  the  sale  of  the  public  lands  at  C,  at  a  certain  day  named. 

Cited:    47  111.  157;  75  111.  236. 
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and  bid  off  a  rjuarter  section  of  land,  provided  it  could  be  purchased 
for  eight  ^dollars  an  acre,   and  averring  that  P.  was  ready  on  his     [*194] 
part  to  pay  the  ^200,  and  that  although  the  lands  sold  for  less  than 
eight  dollars  per  acre,  L.  did  not  purchase  the  same,  etc.,  is  good  on  gen- 
eral demurrer. 

This  was  an  action  of  assumj)sit  commenced  in  the  Cook 
Circuit  Court,  by  the  appellant  against  the  appellee,  upon  an 
agreement  in  writing  signed  by  the  appellee  only. 

The  cause  was  decided  at  the  October  term,  1835,  by  the 
BLon.  Stephen  T.  Logan,  and  a  judgment  for  costs  rendered  for 
the  appellee. 

A.  CowLES  and  G.  Spring,  for  the  appellant. 

E.  Peck,  for  the  appellee,  contended  : 

1.  That  the  declaration  shows  no  sufficient  consideration. 

2.  That  the  declaration  disclosed  a  contract  all  on  one  side, 
in  contravention  of  the  common  law  ;  and  of  the  laws  of  the 
United  States,  regulating  the  sale  of  public  lands. 

3.  That  the  agreement  is  against  good  policy,  and  contra 
honos  mores. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  trespass  on  the  case  on  jprotnises. 
The  declaration  is  on  a  special  agreement  in  writing  not  un- 
der seal,  and  is  described  to  have  been  entered  into  between 
the  plaintiff  and  defendant  for  the  purchase,  sale  and  convey- 
ance of  a  certain  quarter  section  of  land  ;  and  it  also  avers  that 
the  defendant,  for  the  consideration  of  two  hundred  dollars,  to 
be  paid  b}^  the  plaintiff,  engaged  to  attend*  the  sale  of  the  pub- 
lic lands  at  the  town  of  Chicago,  at  a  certain  day  named,  and 
bid  off  the  said  quarter  section,  provided  it  could  be  pur- 
chased for  a  sum  not  exceeding  eight  dollars  per  acre,  and  to 
request  the  Eegister  of  the  Land  Office  at  said  place  to 
grant  a  certificate  to  said  plaintiff  in  his  name,  on  the  payment 
of  the  purchase  money  by  the  ]3laintift'  to  the  register ;  or  if, 
on  such  payment,  the  certificate  was  issued  to  defendant,  then 
he  engaged  to  execute  a  good  and  sufficient  warranty  deed  for 
said  land.  The  breach  assigned  is  that  although  the  plaint- 
iff was  ready  on  his  part  to  pay  the  two  hundred  dollars,  and 
although  the  land  sold  for  less  than  eight  dollars  per  acre  at 
such  sale,  yet  the  defendant  did  not  and  would  not  purchase 
said  land,  nor  had  he  requested  the  register  to  make  the  cer- 
tificate to  said. plaintiff ;  nor  would  he  execute  a  good  and  suf- 
ficient warranty  deed  for  the  same  land,  or  of  any  part  thereof 
to  the  plaintiff',  according  to  the  tenor  and  effect  of  said  agree- 
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ment,  although  often  requested,  etc.  To  this  declaration  a 
general  demurrer  was  interposed,  and  the  Circuit  Court  ad- 
judged the  declaration  bad.  To  the  declaration  is  annexed  a 
copy  of  the  agreement,  and  if  the  Court  were  permitted  to 
look  to  that  copy,  which  it  can  not  see  with  legal  eyes, 
[*195]  because  it  has  *been  constantly  decided  by  this  Court 
to  form  no  part  of  the  declaration,  it  might  j^erceive 
that  the  agreement  is  signed  by  the  defendant  only,  and  is  not 
l)inding  on  the  ]ilaintiff,  and  therefore  void  for  want  of  nui- 
tuality  ;  but  on  that  point  it  can  give  no  opinion,  because  it  is 
not  before  the  Court.  If  the  defendant  had  wished  to  have 
ju'esented  that  question,  he  should  have  taken  issue,  and  taken 
advantage  of  it  either  by  a  demurrer  to  the  evidence,  or  moved 
for  a  nonsuit  on  the  trial  for  a  variance  between  the  count  and 
the  instrument  declared  on.  This  not  having  been  done,  the 
only  question  to  be  determined  is,  whether  the  declaration  is 
substantially  good.  No  objection  that  can  be  perceived,  exists 
to  the  declaration  which  would  be  available  on  a  general  de- 
nmrrer,  and  for  aught  that  ap]iears,  it  is  sufficient.  Xor  are 
we  ]>re})ared  to  say  that  the  contract,  as  stated  in  the  count,  is 
either  conti'a  honos  mores,  or  against  any  public  law. 

The  contract,  as  laid,  proi)oses,  so  far  as  is  disclosed  to  the 
Court,  no  more  than  the  em})loyment  of  an  agent  to  purchase 
a  piece  of  public  land  at  the  jniblic  sale,  at  a  price  stijiulated, 
not  only  above  the  minimum  ])rice,  but  greatly  so,  at  which 
the  ]mblic  lands  may  be  sold,  for  a  stipulated  com]iensation, 
and  to  vest  the  title  in  the  ])laintifl:.  Here,  then,  is  surely 
no  combination  to  lessen  the  ]irice,  nor  an  arrangement  not  to 
bid  agaiiist  one  another.  The  agreement  }ire-suj)iHisos  a  com- 
])etition,  because  the  agent  is  confined  to  not  giving  more  than 
(i>8  per  acre.  How  then  can  this  be  said  to  be  in  violation  of 
the  statutes  of  tlie  United  States  ]»rohibiting  combinations  to 
lessen  the  ]u-ice  of  ]iublic  lands?  In  what  Avay  can  it  operate 
to  the  injury  of  the  ]ml)lic  morals?  Surely  a  person  may 
legally  depute  another  to  bid  for  him,  for  the  jniblic  lands,  for 
any  or  no  compensation,  without  violating  any  jniblic  law,  or 
contravening,  in  the  least,  princii)les  of  iniblic  policy,  or  witli- 
out  injury  to  jniblic  morals.  Jt  seems  to  be  as  free  from  such 
an  in\|)Utatif>n  as  can  jjossibly  be  imagined;  and  without  extra- 
neous ovitlence,  to  show  that  such  was  the  intention  and  real 
object  of  the  jiarties,  can  fraudulent  nu>tivcs  be  imputed  with- 
out ])roof,  and  in  the  entire  absence  of  any  supposed  reason- 
able motive? 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings.  The  ajipellant  re- 
coNers  costs.  Judgment  rccersed. 
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*JoHN  Arnold,  plaintiff  in  error,   v.   Jacob     [*196] 
Johnson,  assignee  of  Ezra  Baker,  Jr.,  de- 
fendant in  error. 

Error  to  Wabash. 

Assignor  of  note — Proof  of  claim:  by  adverse  party. — An  assignor 
of  a  note  is  not  the  adverse  party  contemplated  by  the  statute  perinitting  a 
party  to  prove  his  demand  by  the  adverse,  etc.,  in  a  trial  before  a  justice  of 
the  peace. 

Appropriation  of  payments. — In  relation  to  the  law  of  appropriating 
payments,  where  the  debtor  pays  generally,  the  rule  is-  well  settled  that  the 
creditor  may  apply  the  payment  to  whatever  debt  he  sees  proper,  unless 
there  are  circumstances  that  would  render  the  exercise  of  such  discretion  on 
the  part  of  the  creditor  unreasonable,  and  enable  him  to  work  injustice  to 
his  debtor.'' 

Admissions — Evidence. — It  is  a  well  settled  rule  of  law,  that  where  one 
party  relies  on  the  admission  of  the  other  party,  the  whole  of  the  admission 
must  be  taken  together. 

This  cause  was  tried  at  the  March  term,  1835,  of  the  "Wa- 
bash Circuit  Court,  before  the  Hon.  Justice  Harlan,  and  a 
judgment  rendered  for  the  defendant  in  error  for  $28.45,  in 
affirmance  of  the  decision  of  the  justice  of  the  peace. 

J.  Pearson,  for  the  plaintiff  in  error. 

O.  B,  EicKLiN,  for  the  defendant  in  error. 

Cited  :  67  111.  333. 

'^Axipl'kntlon  of  x>ayments. 

The  debtor  has  the  right  to  direct  the  application  of  pajrments  to  any  of 
several  distinct  accounts  owed  by  him.  Bayley  v.  Wynkoop,  5  Gilm.  449; 
Jackson  f.  Bailey,  12  111.  159;  Sprague  v.  Hazenwinkle,  53  111.  419;  Am. 
Exp.  Co.  V.  Lesem,  39  111.  313;  Craig  v.  Miller,  103  111.  605;  Plain  v.  Roth, 
107  111.  588:  Bonnell  v.  Wilder,  67  111.  327;  Lewis  v.  Pease,  85  111.  31; 
Wilhelm?!.  Schmidt,  84  111.  183;  King  v.  Andrews,  30  Ind.  429;  Parker  v. 
Green,  8  Met.  144;  Blackstone  Bank  v.  Hill,  10  Pick.  129;  Bean  v.  Brown, 
54  N.  H.  395;  Sherwood  v.  Haight,  26  Conn.  432;  Irwin  v.  Paulett,  1 
Kans.  418;  Champanois  v.  Fort,  45  Miss.  355;  Calvert  v.  Carter,  18  Md. 
73;  Semmes  v.  Boyken,  27  Ga.  47;  Mann  v.  Marsh,  2  Cai.  99;  Allen  v.  Cul- 
ver, 3  Den.  284;  Leef  r.  Goodwin,  Taney,  460. 

This  rule  only  applies  to  voluntary  pavments,  Blackstone  Bank  v.  Hill, 
10  Pick.  129. 

A  direction  as  to  aj^plication  may  be  implied  from  circumstances.  Han- 
sen r.  Rounsavell,  74  111.238.  See,  also,  lUsley  v.  Jewett,  2  Met.  168; 
Mitchell  V.  Ball,  2  Harr.  &  J.  159;  Howland  v.  Bench,  7  Blackf.  236;  Stone 
V.  Seymour,  15  Wend.  19. 

Where  the  debtor  fails  to  make  an  application  before  or  at  the  time  of  pay- 
ment, the  right  to  do  so  passes  to  the  creditor.  McFarland  v.  Lewis,  2 
Scam.  345;  Bavley  v.  Wynkoop,  5  Gilm.  449;  Hintz  v.  Cohn,  29  111.  308; 
Lowery  r.  Gear,  32  111.  382;  D.  S.  Machine  Co.  v.  Buckles,  89  111.  237;  Bou- 
ueU  V.  Wilder,  67  111.  327;  Wilhelm  v.  ^Schmidt,  84  111.  183;  Watt  v.  Hoch, 
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LocKwooD,  Justice,  delivered  tlie  opinion  of  tlie  Court : 
This  was  an  action  commenced  before  a  justice  of  the  jieace 
by  Jolmson,  assignee  of  Baker,  against  Arnold,  and  apj  ealed 
into  the  Circuit  Court  of  "Wabash  county.  On  the  trial  of  the 
cause  in  the  Circuit  Court,  the  following  bill  of  exceptions  was 
taken,  to  wit:  "Be  it  remembered  that  at  the  March  term,  1835, 
the  above  cause  came  on  to  be  tried  by  the  Court.  Plaintiff 
declared  in  the  Court  below  on  the  following  note  :  '  Ten 
days  after  date,  for  value  received,  I  promise  to  i>ay  E.  Baker, 
Jr.,  or  bearer,  forty-nine  dollars  and  forty -seven  cents  without 
defalcation  or  discount.     March  6,  1S30. 

John  Aenold.'  " 
Upon  which  note  the  following  indorsements  ap}^ear: 
"July  31,  1830.  Eecd.  on  the  within  sixteen  dollars  and 
forty-six  cents — Feby.  19th,  cr.  by  cash  $9.12  on  this  note." 
The  assignment  is  in  these  words  :  "  For  value  received  I 
transfer  the  within  note  unto  Jacob  Johnson.  Nov,  24,  1834. 
Ezra  Baker,  Jr."     After  the  introduction  of  the  note,  the  de- 

2.5  Pa.  St.  411:  Bobe  v.  Stickney,  36  Ala.  4S2:  Jones  r.  Williami^.  39  Wis. 
300;  Hir.l  r.  Davis.  14  N.  J.  Eq.  467;  .Tuhnson  r.  Johnson.  MO  Oa.  857; 
Whitaker  r.  Groover,  .54  111.  174;  Harding  r.  Tifft,  75  N.  Y.  461 ;  N'fj 
Bank  r.  Bigler,  83  N.  Y.  51;  Waterman  r.  Youngrer,  49  Mo.  413;  Pattison 
r.  Hull.  9  Cow.  747;  Calvert  r.  Carter,  18  Md.  73;  Hayuies  r.  Waite,  14 
Cal.  446:  Mayor  r.  Patten,  8  U.  S.  (4  Cr.)317. 

This  rule  does  not  apply  where  the  circumstances  are  such  as  to  render  the 
exercise  of  such  discretion  on  the  part  of  the  creditor  unreasonable,  and 
enable  him  to  work  injustice  to  the  debtor.  In  addition  to  the  above  case  of 
Arnold  r.  .lohnson,  see  Taylor  r.  Coleman,  'JO  Tex.  772. 

He  may,  however,  apply  the  jiayment  on  a  just  and  valid  demand,  the  cor- 
rectness of  which  is  not  admitted  by  the  debtor.  McLendon  v.  Frost,  57  Ga. 
448;  Lee  r.  Karly,  44Md.  80. 

He  may  cvcu  apply  it  to  a  claim  which  would  not  support  an  action,  as  a 
dcl)t  on  winch  no  action  will  lie  under  the  statute  of  frauds;  Havnes  r. 
Nice.  100  Mass.  ;VJ7;  8.  C,  1  Am.  Kep.  lO'J:  Murphy  r.  Webber.  61  -Mc  478; 
or  a  debt  barred  Ity  the  statute  of  limitations;  Kamsevr.  Warner.  U7  ^Ma.«s. 
8;  Armistead  r.  Brooke,  18  Ark.  521;  Jackson  r.  BurTke,  1  Dill.  311.  See, 
also,  Thtiriow  v.  Gilmore,  40  Me.  378;  Rohan  v.  Hanson,  11  Cush.  47;  Phil- 
]>ott  r.  .Tones,  4  Nev.  &  Man.  14;  Mills  i'.  Fowkes,  5  Bing.  N.  0.  445;  S.  C,  7 
Scott,  444.       _  .  _ 

No  anplication  by  a  creditor  will  operate  as  anew  promise  to  paj-  a  debt 
Ijarrcil  iiy  tlie  statute  of  liuiitatinns.     Lowery-r.  (ii'ar,  32  HI.  .'/82. 

The  claim  to  which  the  payment  is  aj^plicd  must  not  be  illec-al.  Rohan 
r.  Hanson.  11  Cush.  44;  Greene  r.  Tyler,  39  Pa.  St.  361:  C^ildwell  r.  Went- 
worth,  14  N.  H.  437;  Bancroft  r.  Diimas,  21  Vt.  457;  Phillips  r.  Closes,  65 
Me.  70. 

Tlie  creditor  can  not  apply  a  i)ayment  of  a  sum  smaller  than  either  of  two 
notes  held  by  him  to  both  notes,  but  may  apply  the  whole  upon  either. 
Wheelr-r  r.  llcuse,  27  Vt.  735. 

.Xpplication  by  either  the  debtor  or  creditor  is  conclusiye  when  made. 
Miller  r.  Mcmtfroinery,  31  III.  350;  Mayor  r.  Patten.  8  U.  S.  (4Cr.)317; 
l\Iuskiii<.rum  r.  Carjienter,  7  Ohio,  21;  Simson  r.  Inpham,2  Barn,  it  C.  65. 
'J'liis  rule  apniies  toan  ain>licatii)n  by  the  del»tor  to  an  illegal  claim.  Hub- 
bull  r.  Flint,"  81  Mass.  550;  Rohan  i:  Hanson,  11  Cush.  44;  Caldwell  r.  Went- 
I'JO  ' 
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fendant  stated  lie  had  no  witness  or  legal  evidence  to  establish 
his  account  of  ]  ayment  of  money  to  Ezra  Baker,  Jr.,  more  than 
sufficient,  together  with  the  indorsements  on  the  note,  to  have 
paid  the  note,  except  he  should  call  on  the  said  Ezra  Baker,  Jr., 
and  wished  therefore,  under  the  statute,  to  prove  his 
own  account  by  his  own  testimony,  *or  by  the  adverse  ["197] 
];arty,  to  which  evidence  the  plaintiff  by  his  counsel  ob- 
'jected,  and  such  objection  was  sustained  by  the  Court,  and  the 
defendant's  (Arnold)  testimori}^  to  prove  his  account  of  payment, 
was  excluded  by  the  Court.  The  defendant  next  offered  in 
evidence  an  account  current  rendered  by  Ezra  Baker,  Jr., 
against  the  said  defendant,  since  giving  the  said  note,  and  also 
the  credits  of  money  paid  by  defendant  to  the  said  Baker, 
since  the  giving  of  the  said  note;  which  account  showed  pay- 
ments exceeding  the  whole  amount  of  said  note,  and  for  which 
the  said  Baker  before  the  transfer  of  the  note  had  given  the 
said  Arnold  credit,  on  the  book  account,  instead  of  a]jplying 
the  credit  on  the  note.     This  evidence  was  admitted  by  the 

worth,  14  N.  H.  431;  Plummerr.  Erskine,  58  Me.  59;  Mueller  t'.  Wiebracht, 
47  Mo.  468;  Treadwell  v.  Moore,  34  Me.  112.  See,  also,  Brockschniidt  v. 
Hagebusch,  72  111.  562. 

Application  by  the  creditor  may  be  implied  from  circumstances.  Truscott 
t'.King-,  6  N.  Y.  147;  Webb  »._ Dickinson,  11  Wend.  62. 

In  the  absence  of  an  application  by  either  the  debtor  or  the  creditor,  the 
Court  will  make  such  application  as  justice  and  equity  require.  Bayley  v. 
Wvnkoop,  5  Gilm.  449;  Jones  r.  Benedict,  83  N.  Y.  79;  Griswold  r."Bank, 
93'X.  Y.  301;  Ayer  r-.  Hawlrins,  12  Vt.  26;  Chester  v.  Wheelwright.  15 
Conn.  562;  Harker  r.  Conrad,  12  Serg.  &  R.  301;  Bacon  r.  Brown,  1  Bibb, 
334:  Pierce  v.  Knight,  81  Vt.  701;  Allen  t'.  Culver,  3  Den.  284;  Oliver  r. 
Phelps,  20  N.  J.  L.  180;  Youmans  v.  Heartt,  34  Mich.  397;  Field  v.  Hol- 
land, 10  U.  S.  (6  Cr.)  8. 

Application  will  be  made  to  that  debt  for  which  the  security  is  most  pre- 
carious. Wilhelm  r.  Schmidt,  84  111.  183;  Bowen  v.  Fridley,  8  Bradw.  595; 
Hansen  v.  Eounsavell,  74  111.  238;  Chester  v.  Wheelwright,  15  Conn.  562. 

Many  courts  make  such  application  as  is  considered  most  beneficial  to  the 
debtor;  and,  generally,  payments  are  applied  to  debts  first  due.  Sprague 
r.Htizonwinkle,  53  111.  419;  Hansen r.  Rounsavell,  74  111.  238;  Allen  r.  Cul- 
ver, 3  Den.  284;  Langdon  v.  Bowen.  46  Vt.  512;  Vance  v.  Monroe,  4  Cratt. 
53;  Dowsi;.  Morewood,  10  Barb.  183;  Fairchild  v.  Holly,  10  Conn.  176; 
Crompton  ?•.  Pratt.  105  Mass.  25;  Pattkon  v.  Hull,  9  Cow.  747;  Neal  v. 
Allii?on,  50  Miss.  175;  Windsor  v.  Gassaway,  2  Harr.  &  J.  402;  The  Antarc- 
tic, 1  Sprague,  206. 

Some  courts  ajiply  the  payment  to  debts  which  are  secured  to  release  the 
securities.  Dows  r.  Morewood,  10  Barb.  183;  Thomas-?'.  Kelsey,  30  Barb. 
268;  Vance  r.  Monroe,  4  Gratt.  53;  Stamford  Bank  r.  Benedict,  15  Conn. 
438;  Callahan  v.  Booziuan,  21  Ala.  246;  Jones  r.  Benedict,  83  jST.Y.  79.  But, 
see,  Hansen  v.  Eounsavell,  74111.  238;  Bowen  v.  Fridley,  8  Bradw.  595. 

Payments  maile  on  an  account  current  will  be  applied  by  the  Court  on  the 
earliest  items.  Sprague  v.  Hazenwinkle,  53  111.  419;  Hansen  v.  Rounsavell, 
74  111.  238;  Shedd  r.  Wilson,  27  Vt._478;  Wendt  v.  Ross,  33  Cal.  650;  Har- 
rison V.  Johnston,  27  Ala.  445;  Cushing  r.  Wyman,  44  Me.  121;  Moore  v. 
Gray,  22  La.  Ann.  289;  Worthley  v.  Emerson,  116  Mass.  374;  Truscott «. 
King,  6  N.  Y.  147. 
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Court,  but  decided  that  unless  the  said  Arnold  had  directed 
the  specific  ap^^licatiou  of  the  money  to  the  note,  the  said 
Baker  had  a  right  to  apply  the  payments  to  the  book  account. 

The  errors  relied  on  are,  that  the  Court  erred  in  not  ]iermit- 
ting  Arnold  to  be  a  witness  to  prove  his  set-off  against  Baker, 
and  in  deciding  that  unless  Arnold  had  directed  the  specilic 
application  of  the  money  to  the  note,  that  Baker  had  a  right 
to  apjily  the  payments  to  the  book  account. 

By  the  5th  section  of  an  act  to  amend  ^^  An  act  concerning 
Justices  of  the  Peace  and  ConstcMes^''  approved  February  13, 
1827  (R.'L.  409  ;  Gale's  Stat.  420),  it  is  enacted,  that  "In  all 
trials  before  justices  of  tiie  peace  when  either  ]nirty  may  not 
have  a  witness  or  other  legal  testimony  to  establish  his  or  her 
demand,  discount  or  set-off',  the  party  claiming  such  demand, 
discount  or  set-off,  may  be  permitted  to  prove  the  same 
by  the  testimony  of  the  adverse  party,"  etc.  Is  the  assignor 
of  the  note  the  adverse  party  contemi)lated  by  this  act  ?  This 
question  is  readily  answered  by  the  fact  that  he  is  not  a  party 
to  the  suit.  The  suit  can  be  carried  on  without  the  use  of  his 
name  and  against  his  consent.  lie  can  not  therefore  be  con- 
sidered in  any  sense  the  "  adverse  party  "  in  the  suit,  and  con- 
sequently the  court  decided  correctly  in  refusing  to  permit 
the  defendant  below  to  be  sworn  under  the  act  al)Ove  recited. 

In  relation  to  the  law  of  a]i]n'opriating  ]iayments  where  the 
debtor  pays  generally,  the  rule  is  well  settled  that  the  creditor 
may  ap])ly  the  ])ayment  to  whatever  debt  he  sees  proper,  unless 
there  are  circumstances  that  would  render  the  exercise  of  such 
discretion  on  the  ]>art  of  the  creditor  mn-easonable,  and  enable 
him  to  work  injustice  to  his  debt<,»r.  In  this  case  no  circum- 
stances exist  that  ought  to  take  thisitower  out  of  the  creditor's 
hands. 

The  only  evidence  that  any  jiayment  had  been  made  to  Baker 
except  what  was  credited  <.>n  the  note,  was  his  admissions  in 
an  account  current,  which  account  shows  that  the 
[*19S]  ])ayments  had  *been  a])plied  toward  the  discharge  of 
the  amount  in  the  ordinary  course  of  dealing.  The 
fair  inference  in  such  a  case  is,  that  theajiplication  of  the  pay- 
ments was  in  accordance  with  the  views  of  both  parties.  It 
is  also  a  well  settled  rule  of  law,  that  where  a  l^arty  relies  on 
the  admissions  of  the  other  rai'ty,  the  whole  of  the  adnn'ssions 
must  be  taken  together.  The  defendant  below  ]iroduced  no 
evidence  of  payment  whatever,  except  what  is  furnished  by 
Baker's  account  current,  and  that  shows  that  the  ])ayments 
were  made  to  settle  the  items  of  indebtedness  charged  against 
the  defendant  below.  It,  therefore,  taken  together,  anunints 
to  nothing  in  proof  of  a  payment  on  the  note,  as  it  does  not 
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appear  from  the  bill  of  exceptions  that  there  was  a  balance 
due  to  the  defendant  below  on  the  account  current. 

The  Court  therefore  affirm  the  judgment  below  with  costs. 

Judijinent  affirmed. 

"WilsojSTj  Ch.  J.,  did  not  sit  in  this  cause. 


John  Mitchelteee,  •  appellant,  v.  Matthew  Sparks, 

appellee. 

Appeal  from  Schuyler. 

Justice  Court — Appeal  by  one  op  two  defendants. — Wliere  a  judg- 
ment is  rendered  by  a  justice  of  the  peace  against  two  defendants,  and  one 
of  them  only  appeals  to  the  Circuit  Court,  the  cause  should  he  docketed 
against  the  appellant  only. 

Jukisdigtion. — -Where  an  appeal  is  taken  from  a  justice  of  the  peace  to 
the  Circuit  Court,  if  the  justice  had  jurisdiction  of  the  suit  when  it  was  com- 
menced before  him  the  Circuit  Court  may  render  judgment  for  a  sum  ex- 
ceeding $100,  if  such  excess  is  for  interest  that  has  accrued  subsequent  to  the 
rendition  of  the  judgment  by  the  justice  of  the  peace. 

This  cause  was  tried  at  the  i^ovember  term,  1835,  of  the 
Schuyler  Circuit  Court,  before  the  Hon.  Eichard  M.  Young. 

M.  McCoNNELL,  for  the  appellant. 

G.  W.  P.  Maxwell,  for  the  appellee. 

LocKw^ooD,  Justice,  delivered  the  opinion  of  the  Court : 
The  following  are  the  facts  in  this  case  :  Sparks  commenced 
an  action  before  a  justice  of  the  peace  against  Mitcheltree  and 
Teal,  and  the  justice  gave  judgment  against  both  defendants. 
Mitcheltree  took  an  appeal  to  the  Circuit  Court,  where  the  ap- 
peal was  dismissed  because  both  defendants  had  not  joined  in 
the  appeal.  From  this  decision  of  the  Circuit  Court,  Mitcheltree 
appealed  to  this  Court,  and  the  judgment  of  the  Circuit  Court 
was  reversed  by  default,  and  the  cause  remanded  to  the  Cir- 
cuit Court  of  Schuyler  county,  with  directions  to  that 
Court  to  "  reinstate  *said  cause  in  said  Court,  and  pro-  [*199] 
ceed  therein  upon  the  merits  of  the  final  judgment." 

The  Circuit  Court  of  Schuyler  county,  upon  receiving  a  copy 
of  the  order  of  this  Court,  ordered  the  cause  to  be  reinstated 

Cited:  91  111.  225.     See  2  Gilm.389;  27  111.  293;  33  111.  384. 
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on  the  docket  of  said  Circuit  Court,  in  the  name  of  Sparks  v. 
MHcheltree.  On  tlie  trial  of  this  cause  in  the  Court  below, 
juds^rment  was  rendered  in  favor  of  the  plaintiff  against  the  de- 
fendant for  850  debt,  and  §50.37^  damages,  besides  costs.  From 
tliis  judgment  an  aj^peal  has  been  brought  into  this  Court,  and 
the  following  errors  relied  on  for  a  reversal,  to  wit :  1.  The 
judgment  is  void  for  want  of  certainty  as  to  which  of  the  de- 
fendants judgment  was  against,  and  the  judgment  is  rendered 
for  more  than  was  justifiable.  2.  The  Court  erred  in  render- 
ing a  judgment  against  one  of  the  defendants  in  the  cause,  and 
not  against  both. 

It  will  be  perceived  by  the  facts  of  the  case,  that  the  ques- 
tion whetlier  an  appeal  can  be  taken  by  one  of  two  defendants, 
against  whom  a  justice  has  rendered  judgment,  is  not  now  be- 
fore this  Court.  jS^or  did  the  former  reversal  by  default  of  the 
decision  of  the  Circuit  Court,  decide  tliis  point  any  farther 
than  concerned  this  case  when  it  again  reached  the  Circuit 
Court.  When  the  order  of  reversal  was  presented  to  the 
Court  below  for  its  action,  the  question  naturally  pj-esented 
itself  to  that  Court,  IIom*  shall  the  cause  be  docketed  ?  Shall 
it  be  docketed  against  Mitcheltree  and  Teal,  or  shall  it  be  dock- 
eted against  Mitcheltree,  who  alone  had  taken  the  ai)]ieal  to  the 
Circuit  Court,  and  who  had  also  apj^ealed  to  this  Court  ?  The 
Circuit  Court  ordered,  and  wc  think  cori-ectly,  that  the  cause 
should  be  docketed  against  Mitcheltree  only.  Teal  being  satis- 
fied with  the  decision  of  the  magistrate,  it  would  be  unreason- 
able to  compel  him  to  litigate  further,  contrary  to  his  will,  and 
jierLaps  thereby  subject  himself  to  heavy  loss.  The  cause  then 
was  correctly  docketed  in  the  Circuit  Court,  against  Mitchel- 
tree. And  from  the  form  of  the  entry  of  the  judgment  that 
the  '*  ])laintill:  recover  of  the  defendant,"  it  is  sufhciently  cer- 
tain that  the  judgment  was  only  against  Mitcheltree. 

The  other  ])oint  in  the  case  is,    Did  the  Circuit  Court  give 
judgment  for  more  than  was  due  on  the  note  tiled  in  the  case  ? 
The  note  was  for  850  with  twenty-five  jier  cent,  per  annum  in- 
terest.    The  Circuit  Court  allowed  interest  from  the  date  of  the 
note  till  the  rendition  of  the  judgment  in  the  (Circuit  Court. 
This  M-as  cori'ect.  {T})ul(ill  \.  Mrele)\  ante  137.)  The  Court 
in  that  case  intimate  thjit  the  Circuit  Court  (its  jurisdiction  be- 
ing unlimited)  may  enter  judgment  for  more  than  8I"0,  where 
the  justice  had  jurisdiction  of  the  suit  when  it  was  connnenced 
before  him,  and  the  excess  is  for  interest  that  has  ac- 
[*200]     cruedsubsecpient  to  the  rendition  of  the  judgment  *be- 
forc  tlie  justice,  and  wc  sec  no  reason  to  dissent  from 
that  oju'nion. 
I'ji 
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The  judgment,  therefore,  must  be  afth-med  with  costs. 

Judgment  affir7ned. 
Wilson,  Ch.  J,,  did  not  sit  in  this  cause. 


I' 


Alex ATsrDT:p.  Brother  and  Thomas  T.  Jaistuaky,  plaint- 
iffs in  error,  v.  Ephraim  Cannon,  defendant  in  error. 

,  Error  to  Pike. 

Action  for  escape — ^Evidence. — In  an  action  against  a,  constable  for 
an  escape  upon  a  ca.  sa.,  or  for  neglecting  to  execute  a  ca.  sa.,  proof  that  the 
ca.  sa.  was  issued  upon  the  oath  of  an  agent  of  the  plaintiflfs  is  not  admis- 
sible. 

DuTTOP  OFFICER  TO  OBEY  PROCESS. — In  an  action  against  an  oiEcer  for  an 
escape  on  process  sued  out,  and  placed  in  the  officer's  hands  to  execute,  or  in 
an  action  for  a  false  return,  or  for  a  refusal  to  execute  such  process,  it  is  no 
justification  for  suffering  an  escape,  or  for  making  a  false  return,  or  for  a  re- 
fusal to  execute  such  process,  that  the  forms  of  law  in  suing  out  such  process 
have  not  all  been  observed.  If  the  process  be  regular  on  its  face,  and  it  be 
not  absolutely  void  having  been  issued  without  the  authority  of  law,  the 
officer  can  never  be  made  a  trespasser,  although  it  may  have  been  erroneously 
issued ;  and  he  is  bound  to  execute  the  process,  although  it  may  have  been 
erroneously  sued  out." 

If  the  magistrate  had  jurisdiction  of  the  subject-matter,  the  officer  was  not 
bound  to  inquire  further  into  the  accuracy  of  his  proceedings,  but  should 
have  proceeded  to  obey  the  mandate  of  the  warrant.  ^ 

This  cause  was  tried  at  the  April  term,  1835,  of  the  Pike 
Circuit  Court,  before  the  Hon.  Richard  M.  Young.  After  the 
decisions  of  the  Circuit  Court  in  relation  to  the  admissibility  of 
the  evidence  offered,  the  plaintiff  being  unable  to  proceed 
further,  suffered  a  nonsuit,  subject  to  the  reversal  and  opinion 
of  the  Supreme  Court. 

Wm.  Thomas  and  Cyrus  Walkee,  for  the  plaintiffs  in  error, 
cited  5  Johns.  89  ;  13  Johns.  529  ;  15  Johns.   378 ;  8  Cowen 

Cited:  Officer  can  not  justify  under  void  process:  20  111.  296;  107  111.  157. 

Oath  by  agent:    See  Wilson  v.  Nettleton,  12  111.  61. 

'^Ministerial  officers — Hoiv  far  iwotected  hy  process. 

"  An  execution  regular  on  its  face,  and  supported  by  a  valid  judgment, 
will  protect  an  officer  in  its  execution."  Oakes  r.  Williams,  107  III.  154, 
157,  citing  the  above  case  of  Brother  v.  Cannon;  Bassett  v.  Bratton,  86  111. 
153;  Smith  v.  People,  99  111.  445. 

Process  regular  on  its  face  protects  the  officer  executing  it  from  liability 
in  an  action  of  trespass.  In  addition  to  the  above  case  of  Brother  v.  Can- 
non, see  Barnes  ?;.  Barber,  1  Gilm.  401,  note  in  this  eel.;  Parker  v.  Smith,  1 
Gilm.  411;  McDonakU'.  Wilkie,  13  111.  22;  Teft  r.  Ashbaugh,  13111.  602; 
Martin  v.  Walker,  15  111.  378;  Stafford  v  Low,  20  111.  152;  Davis  v.  Wilson, 
65  111.  525;  Housh  v.  People,  75  111.  487;  Ressler  v.  Peats,  86  111.  275.. 

195 


200  YANDALIA. 


Brother  et  al.  v.  Cannon. 


194;  6  Monroe,  622;  1  J.  J.  Marshal],  56 ;  2  Saund.  101  Y, 
note  2. 

O.  H.  Browning,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case.  The  declaration  contains  a 
coinit  for  an  escape,  the  defendant  being  a  constable  and  hav- 
ing arrested  a  defendant  on  a  warrant  issued  by  a  justice  of  the 
jjeace,  at  the  suit  of  the  ]3laintiff,  and  permitted  him  to  go  at 
large ;  another  for  a  false  return  as  such  officer;  and  a  third 
for  not  arresting  defendant  on  the  warrant.     Plea  not  guilty. 

On  the  trial  the  plaintiffs  introduced  the  warrant  issued  by 
the  justice  of  the  peace,  wnth  the  return  indorsed 
[*201]  thereon ;  after  *which  the  Circuit  Court  permitted 
the  justice  to  state  that  the  oath,  upon  which  the  war- 
rant had  been  obtained  and  issued,  was  made  by  the  agents  of, 
and  not  by  the  ]ilaintift's,  in  the  action  before  the  justice, 
though  the  plaintiffs  objected  to  the  introduction  of  this  evi- 
dence. The  Circuit  Court  then,  on  motion  of  the  defendant, 
excluded  the  warrant  and  return  from  the  jury.  To  the  de- 
cision of  the  Court  in  thus  admitting  the  testimony  of  the 
justice  in  relation  to  the  oath  of  the  agents  of  the  plaintiff's, 
and  the  exclusion  of  the  warrant  and  return  from  the  jury,  the 
]ilaintiff"s  excei^ted,  and  the  only  question  now  made  in  this 
(.(•urt  is  whether  the  Circuit  Court  decided  erroneously  in  ad- 
mitting such  testimony,  and  in  excluding  the  warrant  given  in 
evidence  to  the  jury. 

It  can  not  be  doubted  that  the  Circuit  Court  erred  on  both 
points.  It  should  have  permitted  the  warrant  and  return  to 
have  gone  to  the  jury,  not  merely  because  tliey  had  been 
pro]ie]"]y  read  in  evidence,  but  because  it  was  legal  and  rele- 
vant testimony  to  establish  the  point  at  issue.  In  an  action 
against  an  officer  for  an  escape  on  ])rocess  sued  out,  and  ]ilaced 
in  the  officer's  liands  to  execute,  or  in  an  action  for  a  false  re- 
turn, or  for  a  refusal  to  execute  such  ]irocess,  it  is  no  justifica- 
tion for  suffering  an  escape,  or  for  making  a  false  return,  or 
for  a  refusal  to  execute  such  process,  that  the  forms  of  law  in 
suing  out  such  ])rocess  liave  not  all  been  observed.  If  the 
process  be  regular  on  its  face,  and  it  be  not  absolutely  void, 
having  been  issued  without  the  authority  of  law,  the  officer 
ciui  never  be  made  a  trespasser,  although  it  may  have  been 
enoneously  issued  ;  and  he  is  bound  to  execute  the  i">roccss, 
;dtIiongh  it  may  have  been  erroneously  sued  out.  If  tlie  mag- 
istfate  had  jurisdiction  of  the  subject-matter,  the  oflicer  was 
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not  bound  to  inquii-e  further  into  tlie  accuracy  of  his  pro- 
ceedings, but  should  have  proceeded  to  obey  the  mandate  of 
the  warrant.  In  a  case  in  England  {Beck  v.  Broad,  3  Term, 
E.  185),  Kenyon,  Chief  Justice,  says :  "  It  is  incomprehen- 
sible to  say  that  a  person  shall  be  considered  a  trespasser  who 
acts  under  the  process  of  the  Court."  By  the  return  to  the 
warrant,  the  officer  appears  to  have  so  acted,  and  the  plaintiffs 
had  a  perfect  legal  right  to  inquire  into  the  truth  of  such 
return.  The  warrant  was  not  absolutely  void,  although  the 
oath  was  made  by  the  agents  of  the  plaintiffs,  but  merely 
voidable,  even  if  it  be  determined  that  the  oath  required  by 
the  statute  could  not  be  made  by  an  agent.  The  testimony  of 
the  justice  was  wholly  irrelevant,  and  ought  not  to  have  been 
received  ;  and  it  was  most  clearly  erroneous  for  the  Circuit 
Court  to  exclude  the  warrant. 

In  the  case  of  Lattin  v.  SSmith,  (Breese,  284)  decided  in  this 
Court  at  the  December  term,  1830,  these  principles  are  dis- 
tinctly laid  down ;  and  they  are  supported  by  ref- 
erence to  numerous  decisions  made  '"in  both  the  [*202] 
American  and  English  Courts,  and  by  one  in  particu- 
lar, in  wliicli  the  Judge  of  the  Circuit  Court  of  the  United 
States  says,  "That  where  process  is  delivered  to  an  officer,  he  is 
bound  to  act  in  conformity  to  the  commands  of  the  writ ;  and  if 
he  proceeds  to  execute  it,  he  is  bound  to  complete  the  execu- 
tion."    {Meecher  et  al.  v.   Wilson,  1  Gallison,  519.) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  -is  remanded  wath  directions  to  the  Circuit  Court 
of  Pike  county  to  issue  a  venire  de  novo. 

Judgment  reversed. 

WiLSONj  Ch.  J.J  did  not  sit  in  this  cause. 


The  People  of  the   State  of   Illinois,  ex  relatione 
Henhy  Haeris  V,  Edmund  D.  Tayloe. 

ApiMcaUon for  a  tvrit  of  Habeas  Corpus. 

Habeas  cokpus — Jurisdiction, — ^The  Supreme  Court  has  no  original 
jurisdiction  to  authorize  the  allowance  of  writs  of  IJiabeas  corpus.  It  has 
no  authority  except  as  an  Appellate  Court,  in  the  review  of  legal  proceedings, 
to  allow  writs  of  habeas  corpus.  But  a  party  can  apply  for  such  writ  to 
one  of  the  judges  of  the  Supreme  Court,  or  to  one  of  the  judges  of  the  Cii'- 
cuit  Courts,  and  obtain  the  writ. 

A.  CowLES,  for  the  People. 
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A.  P.  Field,  for  the  defendant. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
The  allowance  of  a  -writ  of  habeas  corpus  in  this  case  is 
refused.  The  Court  has  no  original  jurisdiction  to  authorixe 
the  allowance  of  such  writs,  unless  it  be  in  the  exercise  of 
their  appellate  powers.  In  the  present  instance,  the  party  who 
it  is  said  is  restrained  of  her  liberty,  does  not  appear  to  be 
held  under,  or  by  virtue  of  any  process  or  other  legal  author- 
ity, or  the  color  of  any,  but  is  alleged  to  be  holden  without 
pretense  of  right,  and  by  mere  arl>itrary  force.  It  can  not  be 
doubted  that  the  Court  liave  no  jurisdiction  in  the  case. 

In  the  case  of  Bollman  and  Swartwout  (4  Cranch,  75),  the 
Su])reme  Court  of  the  United  States,  whose  organization  un- 
der the  Constitution  of  the  United  States  is  similar  to  ours,  as 
an  Apjiellate  Court,  decided  that  it  had  no  authority,  except  as 
an  Appellate  Court  in  the  review  of  legal  ]iroceedings,  to  en- 
tertain jurisdiction  and  allow  writs  of  habeas  corpus.  The 
jiarty  can  ajiply  to  a  judge  of  this  Court  or  to  one  of  the 
judges  of  the  Circuit  Courts,  and  obtain  the  writ. 

Motion  disallowed. 


['•=203]  *PniLTP  C.  Latham,  i^laiiitiff  in  error,  v. 
Epiiraim  Darling,  impleaded,  etc.,  defendant 
in  error. 

Error  to  Sattgamon, 

Tntruest. — The  words  "  irith  three  dollars  per  month  interest  after  due 
till  paid,"  moan  three  dollars  por  month,  or  tliirty-six  dollars  per  annnm, 
and  not  that  interest  should  be  calculated  at  the  rate  of  thirty-six  per  evtifinn 
])fr  annum.  The  interest  for  one  year  on  a  note  for  thirty  dollars  ami  sev- 
enty-iive  cents,  "  with  three  dollars  per  month  interest,"  is  tliirty-six  dollar*^. 

This  was  a  suit  instituted  by  the  plaintiff  in  error  in  tlie  San- 
gamon Circuit  Court  upon  the  following  note  : 

"  30.75 

Four  days  after  date,  we  or  either  of  us,  promise  to  ]iay 
I*.  C.  Latham  thirty  dollars  and  seventy-tive  cents,  with  three 
dollars  j)cr  month  interest  after  due  until  i)aid,  for  value  re- 
ceived.    Sept.  18,  1832. 

his 
Jas.  >^  Gardner, 

mark 
Ei'iiM.  Dauuno." 

See  16  111.  108. 
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The  cause  was  tried  at  the  October  term,  1835,  before  the 
Hon.  Thomas  Ford,  and  a  judgment  rendered  for  the  plaintiff 
in  error,  for  $63.96  and  costs.  The  court  below  decided  that 
the  note  drew  interest  at  the  rate  of  three  dollars  per  month  for 
$100.     The  plaintiff'  excepted  to  the  opinion  of  the  Court. 

J.  T.  Stuaet  and  J.  B.  Thomas,  for  the  plaintiff  in  error. 

C.  Walkee,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  tt'esjMS,'i  on  the  case  on  promises.  The 
only  point  made  and  submitted  to  the  Court  for  its  decision  is 
on  the  import  of  the  words  used  in  the  note  on  which  the  action 
is  founded,  in  relation  to  the  interest  which  the  makers  should 
pay  on  the  amount  of  the  note.  These  words  are,  "  with  three 
dollars  per  month  interest  after  due  until  paid."  It  is  conceived 
that  there  is  no  ambiguity  in  this  language,  and  that  the  words 
declare  that  the  rate  of  interest  shall  be  three  dollars  for  each 
and  every  month  that  the  note  shall  remain  unpaid,  after  it 
shall  have  become  due. 

This  would  be  clearly  thirty-six  dollars  per  anmim  for  the 
non-payment  of  the  amount  promised  to  be  paid  by  the  note  and 
not  three  per  centum  per  month,  or  at  the  rate  of  three  dollars 
per  month  for  the  use  of  one  hundred  dollars  for  that 
time.  The  *rate  of  interest  is  doubtless  enormous,  but  [*204:] 
that  can  be  no  reason  whatever  for  changing  the  terms 
and  legal  effect  of  a  contract  which  the  parties  have  entered 
into. 

The  construction  put  on  the  contract  in  the  Circuit  Court,  as 
to  the  rate  of  interest,  was  evidently  erroneous,  and  could  not, 
it  is  conceived,  comport  with  the  meaning  and  obvious  import 
of  the  language  used. 

The  clerk  of  this  Court  is  directed  to  modify  the  judgment 
of  the  Circuit  Court,  by  entering  judgment  for  the  amount  of 
the  note,  with  the  interest  due  thereon,  from  the  day  the  note 
became  due  and  payable,  computing  such  interest  at  and  after 
the  rate  of  three  dollars  per  month  for  each  month,  and  at  the 
same  rate  for  a  fraction  of  a  month,  until  the  day  of  the  rendi- 
tion of  the  judgment  in  the  Circuit  Court  with  costs. 

Judgment  modified. 
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Jacob  White,  plaintiff  iu  error,  v.  Georgu  AV.  Hight, 
defendant  in  error. 

Error  to  Adams. 

Statute  op  limit ATioxs.—Non-residenls  are  exempted  from  the  operation 
of  the  statute  of  limitations. 

The  limitation  of  sixteen  years  in  the  statute  of  limitations,  only  applies 
to  actions  of  debt  and  covenant,  and  to  actions  of  awards. 

This  cause  was  tried  at  the  November  term,  1S85,  of  the 
Adams  Circuit  Court  before  the  Hon.  Eichard  M.  Young, 

A.  WiLLiAjyrs,  for  the  plaintiff  in  error. 

O.  H.  Beowning,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
This  is  an  action  of  rt.w?/;;?^!)*'/*!!  commenced  by  White  against 
Ilight  in  the  Adams  Circuit  Court.  The  declaration  contains 
two  counts.  The  first  count  is  on  a  promissory  note,  dated  the 
26th  day  of  January,  1819,  for  §4:03.  The  second  count  is  on 
a  written  agreement,  dated  1st  October,  1821,  by  which  the  de- 
fendant promised  to  ])ay  the  plaintiff  8-18f).92,  being  the  balance 
due  the  i)laintiff  on  a  note  which  he  had  lield  against  the  de- 
fendant, but  which  note  had  been  lost. 

The  defendant  i)leaded  three  pleas,  to  wit,  7Wfi  assutfijysit,  non, 
asAU)ii2)''<it  within  live  years,  as  to  both  counts,  and  )i<))i  (iMtnnpsit 
within  sixteen  years,  as  to  the  second  count.  To  the  second  and 
third  pleas,  the  ])laintitt"  replied,  "  That  at  the  time 
[*205]  Avhen  the  *said  several  causes  of  action  and  each 
of  them  did  accrue  to  him,  he,  the  said  plaint- 
iff, was  in  ])arts  beyond  the  limits  of  this  Slate,  to  wit,  in 
the  State  of  Ohio;  and  has  ever  since  remained,  and  yet  is 
beyond  the  limits  of  this  State,  to  wit,  in  the  State  of  Ohio." 
To  which  replication  the  defendant  demun-ed  and  the  Circuit 
(/Ourt  sustained  the  demurrer,  and  gave  judgment  for  the 
defendant.  The  only  question  ])resented  in  this  case,  is, 
whether  the  ^^  Act  for  the  Limitation  of  Actions,  and  for  avoid- 
ing vccatious  Law  /Suits,'^  (R.  L.  441;  Gale's  Stat.  454,)  a]i- 
j)roved  February  10,  1827,  extends  to  non-resident  ])laintilYs. 
J>y  tlie  first  section  of  the  act,  all  actions  uiion  the  case,  which 
term  include  actions  of  assiim])sit,  and  the  other  actions  there- 

Cited:  4  Gilni.  207.  See  Starr  &  C.  111.  Stat.  pp.  1556,  Ch.  83,  H  18, 
etc. 
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in  emimerated,  shall  be  commenced  within  five  years  next  after 
the  cause  of  action  shall  have  accrued,  and  not  after.  The 
second,  third,  fourth  and  fifth  sections  limit  the  commence- 
ment of  the  several  actions  mentioned  in  these  sections,  to  the 
times  therein  contained.  The  6th  section  apjilies  to  the  right 
of  entry  into  land,  and  limits  the  time  within  which  such 
entry  may  he  made.  The  7th  section  is  in  these  words,  to  wit : 
"  That  every  real,  possessory,  ancestral,  or  mixed  action,  or 
writ  of  right,  brought  for  the  recovery  of  any  lands,  tene- 
ments, or  hereditaments,  shall  be  brought  within  twenty  years 
next  after  the  right  or  title  thereto,  or  cause  of  such  action 
accrued,  and  not  after :  Provided^  that  in  all  the  foregoing 
cases  in  this  act  mentioned,  where  the  person,  or  persons  who 
shall  have  right  of  entry,  title,  or  cause  of  action,  is,  are,  or 
shall  be,  at  the  time  of  such  right  of  entry,  title,  or  cause  of 
action,  under  the  age  of  twenty-one  years,  insane,  beyond  the 
limits  of  this  State,  or  feme  covert,  such  person  or  persons  may 
make  such  entry,  or  institute  such  action,  so  that  the  same  be 
done  within  such  time  as  is  ivithin  the  different  sections 
of  this  act  limited,  after  his  or  her  becoming  of  full  age,  sane, 
feme  sole,  or  coming  within  this  State."  The  language  used 
in  the  seventh  section  is  too  plain  and  unequivocal  to  admit  of 
a  doubt  that  the  legislature  intended  to  exempt  infants,  insane 
persons,  feme  coverts,  and  non-residents,  from  the  operation 
of  the  act,  until  the  removal  of  their  respective  disabilities, 
and  the  legislature  are  not  without  precedents  of  similar  ex- 
ceptions in  other  countries.  The  English  statute  of  limitations 
contains  a  similar  provision,  and  several  of  the  States  have 
copied  it  into  their  statutes. 

The  plea  that  the  cause  of  action  mentioned  in  the  first 
count,  did  not  accrue  within  sixteen  years,  is  incorrectly 
pleaded.  The  limitation  of  sixteen  years  only  applies  to 
actions  of  debt  and  covenant,  and  to  actions  upon  awards. 

The  Court  therefore  are  clearly  of  opinion  that  the  Court 
below  erred  in  sustaining  the  demurrer  to  the  plaint- 
iif's   *replication.     The  judgmentj  is   reversed  with     [*206] 
costs,  and  the  cause  remanded  to  the  Adams  Circuit 
Court,  with  directions  to  overrule  the  demurrer,  and  proceed 
in  the  cause  consistently  with  this  opinion. 

Judgment  reversed. 

Wilson  Ch.  J.,  did  not  sit  in  this  cause. 
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Cyeus  Felt,  plaintiff  in  error,  v.  Wesley  Williams, 
defendant  in  error. 

Error  to  Hancock. 

Detinue — Pleading.  The  action  of  detinue  is  an  unusual  action,  and 
the  books  furnish  but  few  rules  of  evidence  applicable  to  it.  Great  cer- 
tainty and  accuracy  in  the  description  of  the  things  demanded,  are  still 
required  in  detinue. 

A  declaration  in  detinue  for '  'a  red  cow  with  a  white|face, ' '  Ls  not  supported 
by  proof  that  "  the  cow  was  a  yellow  or  sorrel  cow." 

This  cause  was  tried  at  tlie  April  term,  1S35,  of  the  Han- 
cock Circuit  Court,  before  the  Hon.  Ricliard  M.  Youn<r,  and  a 
judgment  was  rendered  for  the  plaintiU  in  the  Court  below, 
the  defendant  in  error. 

0.  Walker,  for  the  plaintiff  m  error. 

A.  "Williams  and  O.  11.  Browning,  for  the  defendant  in 
error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  (Ictinuehrowglit  in  the  Hancock  Circuit 
Court  by  Williams  against  Felt,  to  recover  a  large  red  cow 
with  atvhite  face.  On  the  trial  of  the  cause,  the  plaintiff  in- 
troduced a  witness  to  prove  ])roperty  in  the  cow,  who  testilied 
that  the  cow  claimed  by  the  plaintitf  "  was  not  a  red  cow,  nor 
was  she  of  such  a  color  which  he  had  ever  heard  anybody  call 
red."  The  witness  further  stated  tliat  "  the  cow  was  a  yellow 
or  sorrel  cow."  This  Avas  all  the  testimony  that  the  ])Iaintilf 
gave  respecting  the  description  of  the  cow.  The  defendant 
below  moved  the  (Jourt  to  instruct  the  jury  to  lind  a  verdict 
for  the  defendant,  as  in  case  of  a  nonsuit,  because 
[*207]  of  a  discrepancy  between  the  *proof  and  the  dec- 
laration, in  respect  to  the  color  of  the  cow.  This  in- 
struction the  Court  refused  to  give,  and  this  refusal  is  as- 
signed for  error. 

The  action  of  detinue  is  an  umisual  action  and  the  books  fur- 
nish l»ut  few  rules  of  evidence  applicablejto  it.  It  is,  however, 
laid  down  "  That  great  ct'rl:;inty  and  accuracy  in  the  descrip- 
tion of  the  things  demanded  is  still  retjuired  in  (hilnue^  be- 
cause the  plaintiff  may  desire  to  recover  the  specitic   things 

See  13  111.  602,  35  111.  507,  567. 
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themselves,  wliicli  only  can  be  done  in  this  action."  (2  Saund. 
746.)  The  same  author  says  that  less  certainty  of  description 
of  the  goods  in  dispnte  is  required  in  trespass  and  trover  be- 
canse  in  these  actions  the  plaintiff  only  recovers  damages,  but 
in  the  action  of  detinue  the  judgment  is  to  recover  the  identi- 
cal thing  itseK  or  the  value,  if  it  is  not  restored.  There  is  no 
propriety  in  requiring  great  certainty  and  accuracy  in  the  de- 
scription of  goods  in  this  form  of  action,  if  the  law  does  not 
also  require  that  the  proof  shall  correspond  with  equal  cer- 
tainty to  the  description  of  the  goods  given  in  the  declaration. 
In  this  case  there  is  such  a  manifest  variance  between  the  cow 
described  in  the  declaration  and  the  one  described  by  the  wit- 
ness that  the  Court  ought  to  have  rejected  the  testunony  as 
not  tending  to  prove  the  issue  between  the  parties.  As  all 
the  proof  on  the  subject  of  the  identity  of  the  cow  is  given  in 
the  bill  of  exceptions,  and  that  being  adjudged  by  this  Court 
insufficient  to  support  the  plaintiff's  action,  it  is  unnecessary  to 
remand  the  cause,  this  Court  having  power  to  give  such  judg- 
m'ent  as  the  Court  below  ought  to  have  given. 

The  judgment,  therefore,  is  reversed  with  costs  and  a  judg- 
ment as  in  case  of  a  nonsuit  rendered. 

Judgment  reversed. 


JoHif  Stacker,  Samuel  Stacker  and  Thomas  T. 
Watsox,  plaintiffs  in  error,  v.  Tyler  D.  Hewitt, 
defendant  in  error. 

Error  to  Gallatin. 

Promissory  note — Consideration. — A  note  expressing  on  its  face  to 
have  been  given  for  value  received,  imports  a  sufficient  consideration,  and 
leaves  it  open  to  be  impeached  by  the  defendant. 

A  note  is  jyrhna  facie  evidence  of  a  consideration,  although  it  does  not  ex- 
press on  its  face  that  it  is  given  for  value  received;  and  when  a  want  or  fail- 
ure of  consideration  is  relied  on,  it  must  be  pleaded  and  proved  by  the  party 
alleging  it. 

The  case  of  Poole  v.  Vanlandingham,  Breese,  22,  is  overruled. 

This  cause  was  tried  at  the  October  term,  1835,  of 
the  *Gallatin  Circuit  Court,  before  the  Hon.    Justin     [*208] 
Harlan,  and  a  judgment  rendered  for  the  defendant 
in  the  Court  below,  upon  which  the  plaintiffs  sued  out   the 
wi'it  of  error  herein. 

Cited:  27  111.  342;  49  111.  420;  64  111.  359.  See  2  Scam.  577;  Starr  & 
C.  111.  Stat.  1661,  Ch.  98,  H  9,  notes. 
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II.  Eddy,  for  the  plaintiffs  in  error,  cited  the  following  au- 
thorities : 

E.  L.  490  §  12  (Gale's  Stat.  531) ;  3  Bibb,  317;  1  Pirtle's 
Dig.  116,  §  11,  16 ;  do.  148,  §  27;  do.  154,  §  69  ;  4  Monroe, 
531  ;  1  Marsh.  332  ;  2  J.  J.  Marsh.  420;  3  J.  J.  Marsh.  167. 

Jesse  J.  Robinson,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  deli  on  a  note  of  hand.  The  declara- 
tion contains  the  usual  count  on  a  sealed  instrument.  The  de- 
fendant pleaded  that  the  note  was  given  without  any  consider- 
ation whatever. 

The  plaintiffs  took  issue  on  this  \)\ea.  and  submitted  both  law 
and  fact  to  the  Court  for  trial.  On  the  trial,  as  shown  by  the 
bill  of  exce])tions,  the  plaintiffs  offered  in  evidence  the  note 
which  was  under  seal  and  exjn-essed  to  have  been  given  for 
value  received.  To  this  evidence  the  defendant  demurred  o?'e 
tenus  and  the  Circuit  Court  adjudged  the  proof  insufficient, 
and  there  being  no  other  evidence  offered,  gave  judgment  for 
the  defendant. 

By  the  12th  section  of  the  practice  act  it  is  provided  "That 
no  person  shall  be  permitted  to  deny  on  the  trial  the  execu- 
tion of  any  instrument  in  writing,  whether  sealed  vv  not,  upon 
which  action  may  have  been  brought,  unless  the  ]>erson  so 
denying  the  same  sliall  verif}'  his  i)lea  by  affidavit."  (R.  L. 
490  ;  Gale's  Stat.  531.)  This  provision  fo  the  law  made  the 
mere  production  of  the  note  evidence  without  proof  of  its  ex- 
ecution ;  and,  indeed,  without  the  statute  it  was  already  ad- 
mitted by  the  defendant's  i>lea  of  want  of  consideration. 

It  is  c(pially  certain  that  the  ])roduction  of  evidence  to  su]> 
port  the  plea  of  no  consideration,  being  an  affirmative  plea, 
devolved  on  the  defendant.  There  being  no  evidence  in  sup- 
]iort  of  it  the  Court  evidently  erred  in  rendering  judgment 
for  the  defendant.  The  j)osition  assumed  by  counsel,  that  the 
j)lea  was  the  aflirmation  of  the  non-existence  of  a  fact  not  sus- 
ceptible of  proof  by  the  defendant,  and  that  therefore  the 
071US  2)n>fHf //.(I i  to  &\iow  the  actual  consideration  of  the  note 
ought  to  devolve  on  the  plaintiffs,  is  not,  we  a]>|)rehend,  by  any 
means  correct.  The  entire  al)sence  of  a  consideration  for  the 
execution  of  the  note  would  be  a  fact  as  completely  within  the 
means  of  proof  by  the  defendant  as  the  ])laintil1's'  ability  to 
show  a  consideration  tlicrefor.  By  the  rule  of  the  com- 
[*209]  mon  law,  the  note  being  under  seal  *imported  a  val- 
uable consideration,  and  no  inquiry  could  be  had  in  re- 
lation thereto.     So  a  note  not  under  seal,  expressing  on  its  face 
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to  have  been  given  for  value  received,  imports  a  sufficient 
consideration  and  leaves  it  open  to  be  impeaclied  by  the  de- 
fendant. 

By  the  statute  of  this  State  relative  to  promissory  notes, 
bonds,  due  bills,  and  other  instruments  in  writing,  making  them 
assignable,  approved  15th  Feb.  1827,  (R.  L.  482;  Gale's  Stat. 
525,)  it  is  declared  that  such  notes,  bonds,  due  bills,  and  other 
instruments  in  writing  whereby  the  maker  agrees  to  pay  any 
sum  of  money  or  article  of  personal  property,  or  of  money  in 
personal  projDerty,  shall  be  taken  to  be  due.  and  payable  to 
the  person  to  whom  the  same  is  made.  This  act  of  itself, 
then,  would  make  any  instrument,  coming  within  the  de- 
scription no^uied,  prima  facie  evidence,  although  it  did  not 
express  on  its  face  to  have  been  given  for  value  received, 
and  render  the  proof  by  the  plaintiff  of  a  consideration  un- 
necessary. But  it  is  considered  well  settled,  and  a  principle 
admitting  of  no  doubt,  that  the  defendant  by  his  plea  was 
bound  to  sustain,  b^  proof,  the  existence  of  the  fact  averred  in 
his  plea,  and  upon  which  the  plaintiffs  had  taken  issue.  This 
rule  is  laid  down  in  a  recent  case  decided  in  a  sister  State, 
Mitchell  V.  Sheldon  et  al.  (2  Blackf.  183.)  In  that  case,  which 
is  directly  analogous  to  the  present,  the  Court  say,  the  note  is 
■priraa  facie  evidence  of  a  consideration,  and  when  a  want  of 
or  a  failure  of  consideration  is  relied  on,  it  must  be  pleaded 
and  proved. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  clerk 
of  this  Court  is  directed  to  enter  judgment  for  the  plaintiff's  in 
this  Court,  for  the  amount  of  the  note,  with  interest  thereon 
at  the  rate  of  six  per  cent,  damages  from  the  25th  day  of  May, 
1834,  until  the  rendition  of  the  judgment  in  this  Court,  with 
costs  of  suit. 

Judgment  reversed. 


John  Doe,  ex  dem.  Luther  Whitney,  plaintiff  in 
error,  v.  John  Cochran  and  Cyrus  Felt,  defendants 
in  error. 

Error  to  Hancock. 

Sale  of  laxd — Parol  contract — Possession. — In  the  case  of  a  parol 
purchase  of  land,  if  the  vendee  enter  into  possession  and  afterward  refuse 
to  affirm  the  contract,  he  would  be  liable  to  the  vendor  for  the  use  and  occu- 
pation of  the  land,  and  could  not  dispute  his  title  by  setting  up  an  outstand- 
ing title  in  a  third  person. 

Cited:  74  111.  143.  See  ante  60;  4  Scam.  90;  13  111.  241;  39  III.  398. 
See  Starr  &€.,  111.  Stat.  1192,  Ch.  59,  T[  2,  notes. 
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[*210J        *A  parol  contract  for  the  purchase  of  land  is  not  absolutely  ,void, 
but  only  voidable  under  the  statute  of  frauds. 

This  cause  was  ti-ied  at  the  September  term,  1835,  of  the 
Hancock  Ch-cnit  Court,  before  the  Hon.  Richard  M.  Toimg. 
Judgment  was  rendered  for  the  defendants,  and  the  plaintitf 
brought  the  cause  to  this  Court. 

C.  Walker  and  J.  W.  W91TNET,  for  the  plaintiff  in  error. 

A.  "Williams,  -for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  0]union  of  the  Court: 
This  was  an  action  of  ejectment.  On  the  trial  of  the  cause 
the  plaintilf  offered  in  evidence  a  certificate  of  the  Register  of 
the  United  States  Land  Office  at  S])ringfield,  showing  the  pur- 
chase of  the  tract  of  land  in  controversy,  and  also  a  deed  for 
the  same,  which,  owing  to  an  alleged  informality  in  the  certifi- 
cate of  acknowledgment  of  the  jiroof  of  tliQ  deed,  was  rejected 
as  evidence  in  the  cause.  The  plaintiff  then  offered  to  ])rove  a 
tenancy  on  the  part  of  the  defendants  under  tlie  lessor  of  the 
]>laintiff,  and  as  an  estopj)el  on  the  ]iart  of  the  defendants,  to 
dispute  the  ]ilaintifl''s  title,  and  offered  to  prove  that  the  de- 
fendant, Cochran,  ])urchased  the  land  described  in  the  decla- 
ratiun,  by  jiarol,  from  the  lessor  of  the  ]>laintilf,  who,  in  like  man- 
ner, by  parol,  had  sold  the  same  to  the  defendant.  Felt,  and 
that  the  defendants  had  respectively  taken  possession  of  the 
land  under  said  ])urchases  before  the  date  of  the  demise  in 
plaintilf 's  declaration;  to  which  the  defendants  objected;  and 
the  Court  sustained  the  objection,  deciding  that  a  parol  sale  of 
land  was  void,  and  could  not  create  a  tenancy  ;  to  which  opin- 
ion the  ]ilainti(f  by  his  counsel  excejited. 

The  decision  of  the  Circuit  Court,  that  a  ]\arol  ]nirchase  of 
land  was  absolutely  void,  is  evidently  founded  on  a  miscoucep- 
tion  of  the  statute  of  frauds.  Such  a  Cvnitract  is  only  voidal)le, 
under  that  statute,  and  not  void  in  itself.  The  parties  to  a  ])a- 
rol  contract  for  the  sale  of  land  might  surely  consummate  it  at 
any  time,  and  unless  one  of  them  chose  to  interjiosc  the  stat- 
ute, as  ii  legal  defense  to  an  action  for  a  refusal  to  consunnnate 
such  an  agreement,  it  would  evidently  be  obligatory.  Tlie  Court 
ought  also  to  have  admitted  the  parol  evidence  of  tlie  contract 
to  establish  the  relation  of  landlord  and  tenant,  because  it  can 
not,  we  tliink,  be  denied,  that  in  the  case  of  a  ]  arol  purchase 
of  land,  if  the  vendee  enters  into  jiossession  and  refuses  after- 
ward to  afliiiu  the  contract,  he  w<»ul(l  bo  liable  tc>  the  venilor 
for  use  and  oc('U])ation,  and  c(>ultl  not  disj)ute  his  title  by  set- 
ting up  an  outstanding  title  in  a  third  person. 
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Tlie  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  *remanddd  for  further  proceedings  not  in-     [*211] 
consistent  with  this  opinion. 

Jxidgment  reversed. 

Wilson,    Ch.  J.,  was  not  present  at  the  argument  of  this 
cause. 


Charles  S.  Moetoi^,  appellant,  v.  John  Gateley, 
appellee. 

Aijpeal  from  Coles. 

Instruction  to  jury. — The  refusal  of  the  Circuit  Court  to  instruct  the 
jury  that  there  was  no  evidence  of  a  fact  which  the  testimony  tended  to 
prove,  can  not  be  assigned  for  error. 

Partnership. — It  may  be  doubted  whether  an  agreement  between  two 
or  more  individuals,  to  do  a  particular  piece  of  labor  for  which  each  is  to 
receive  his  aliquot  part  of  the  compensation  for  the  work,  constitutes  theiu 
partners. 

This  cause  was  heard  in  the  Coles  Circuit  Court,  at  the 
April  term,  1835,  before  the  Hon.  Justin  Harlan  and  a  jury, 
and  a  judgment  rendered  against  Morton  for  $47.50  and  costs 
of  suit,  from  which  he  appealed  to  this  Court. 

J.  Pearson,  for  the  appellant. 

O.  B.  EicKLiN,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  originally  instituted  before  a  justice  of 
the  peace,  and  taken  by  appeal  to  the  Circuit  Court  of  Coles 
county.  The  plaintiff's  claim,  before  the  Circuit  Court,  con- 
sisted of  various  items  contained  in  his  account,  and  the  de- 
fendant presented  an  account  of  various  items  of  set-off  ;  and 
among  others,  one  for  money  had  and  received  by  the  plaint- 
iff, for  work  and  labor  rendered  jointly  by  the  defendant  and 
plaintiff  and  a  third  person,  in  the  construction  of  a  building, 
the  one  third  part  of  the  compensation  for  such  labor  being 
due  and  payable  to  the  defendant ;  but  which  the  islaintiff  had 
received  of  the  person  from  whom  it  was  payalDle,  without 
the  authority  or  consent  of  the  defendant,  as  appears  from  the 
evidence  in  the  bill  of  exceptions.  This  evidence  was  objected 
to  by  the  plaintiff,  and  the  counsel  for  the  plaintiff  asked  the 
Court  to  instruct  the  jury,  that  there  was  no  evidence  before 
it  to  support  the  charge.     This  the    Circuit  Court  refused  to 

See  15  111.  32. 
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do,  but  left  it  to  the  jury  to  determine  wlietlier  these  parties 
were  in  ])artnership,  and  if  they  were,  whether  there  had 
Ijeen  an  adjustment  of  their  partnershij)  accounts,  and  a  prom- 
ise on  the  part  of  Morton  to  pay  Gateley,  the  defendant,  the 
amount  received  by  him. 

The  refusal  of  the  Court  to  give  the  instructions  asked,  and 
the  giving  the   instructions   as   stated,  are  now  assigned  for 

error. 
[*212]         *0n  both  points  the  Circuit  Court  was  correct.     It 

could  not  properly  instruct  the  jury  that  there  was  no 
evidence  to  su])port  the  charge  for  money  had  and  received, 
in  direct  opposition  to  the  testimony  itself.  "We  imagine  the 
ilistructions  jirayed  for  were  based  on  a  supposed  p'artnership 
existing  between  the  plaintiff,  defendant,  and  the  third  person, 
to  do  the  labor  jointly ;  but  the  evidence  showed  that  each 
l)arty  had  received  his  separate  share,  except  the  defendant, 
whose  share  had  been  set  ajiart,  and  had  been  obtained  on  a 
])romise  to  indenmify  the  debtor,  if  the  payment  was  not  rati- 
lied  by  the  defendant.  But  'it  may  be  doubted  M-hether  an 
agreement  between  two  or  more  individuals  to  do  a  j^irticular 
])iece  of  labor,  for  which  each  is  to  receive  liis  alicpiot  ]'art  of 
the  compensation  for  the  work,  can  constitute  thom  ]artners. 
The  instructions  given  by  the  Circuit  Court  went  farther  than 
the  case  required,  and  were  distinctly  favorable  to  the  ]>laintitf, 
under  the  view  taken  by  the  Coui't,  because  it  was  left  to  the 
jury  to  determine  from  the  evidence  whether  there  was  a 
])artnership  proven,  and  whether  or  not  there  had  been  an  ad- 
justment of  their  partnership  transactions,  and  a  ])ronu'se  by 
the  ])laintilf  to  ])ay  tbc  defendant.  In  every  asj-ect  in  which 
this  case  can  be  viewed,  it  can  not  be  j^erceivcd  that  tliere  was 
any  error  in  the  refusal  to  give  the  instructions  asked,  nor  in 
those  which  wei'C  given. 

The  judgment  of  the  Circuit  Court  is  aflirmed  with  costs. 


Judgment  aj/lr?ncd. 


"William     Murry,    idnintifT    in    error,    v.    Josiaii 
CiiOCKER,  defendant  in  error. 

Error  to  St.  Clair. 

Usrnv — ri.EAmxo. — A  defcnclant  can  not  avail  himself  of  the  statuto 
ntriiiiist  usury,  unless  the  same  Ix'  plcadod.  and  an  ajii)lication  be  made  to 
tlio  Court,  where  the  cause  is  pendin<j,  for  the  benefit  of  the  act. 
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J.  W.  Whitney,  for  the  plaintiff  in  error. 
A.  CowLEs,  for  tlie  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  instituted  originally  before  a  justice  of 
the  peace,  and  taken  by  appeal  to  the  Circuit  Court. 

The  only  question  presented  by  the  pleadings  in  this  case, 
arises  on  the  note,  which  contained  a  provision  that  if  the 
amount  was  not  paid  when  it  became  due,  then  interest  was  to  be 
paid  therefor  at  the  rate  of  twenty  per  cent,  until  paid. 
The  Circuit  *Court  rendered  a  judgment  on  the  note  [*213] 
with  interest  at  the  rate  of  six  per  cent,  per  annum, 
and  to  this  judgment  the  defendant  objects,  alleging  that  the 
contract  was  an  usurious  one.  The  pleadings  do  not  show 
that  the  question  of  usury  was  ever  raised  in  the  Circuit  Court 
or  before  the  justice.  The  statute  relative  to  usury  provides 
that  if  it  shall  appear  to  the  Court  before  which  the  action 
shall  be  tried,  by  the  pleadings  in  the  case,  and  on  a])plication 
of  the  defendant,  that  a  greater  rate  of  interest  shall  have 
been  reserved  or  taken  than  is  reserved  by  the  act,  the  de- 
fendant shall  recover  his  full  costs,  and  the  plaintiff  shall  for- 
feit threefold  the  amount  of  the  whole  interest  reserved;  and 
the  plaintiff  shall  have  judgment  only  for  the  balance.  (R.  L. 
349 ;  Gale's  Stat.  343.) ' 

ISTow,  in  this  case,  it  neither  appears  by  the  pleadings  in  the 
case  that  the  question  of  usury  was  raised,  nor  that  an  appli- 
cation contemplated  by  the  act  was  ever  made  ;  consequently, 
this  Court  can  not  consider  the  point  in  any  way  before  the 
Court  for  its  adjudication.  Wby  tlie  Circuit  Court  changed 
the  rate  of  interest  we  can  not  corect  from  the  record,  but  as 
the  reduction  of  the  rate  of  interest  was  in  favor  of  the  plaint- 
iff in  error,  he  cannot  surely  object  to  the  judgment  below  for 
that  cause. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  ajjtrined. 

Vol.  1-14  209 


213  YANDALIA. 


Morton  r.  Bailey  et  al. 


Charles  S.  Mortox,  appellant,  v.  Gideon  S.  Bailey, 
and  Julia  Bailey,  his  wife,  administratrix  of  James 
J.  Jones,  deceased,  aj)pellees. 

Appeal  from  Coles. 

Set-off. — A  defendant  is  not  bound  to  set  off  his  debt  against  the  plaint- 
iff's demand,  except  in  suits  before  a  justice  of  the  peace." 

Ad.ministuatou. — An  administrator  is  not  bound  upon  the  exhibition  by 
a  creditor  of  his  claim  ag-ainst  the  estate  of  the  intestiite,  to  set  off  any  debt 
or  demand  such  estate  may  have  against  such  creditor;  and  his  failing  to  do 
so  will  not  bar  such  debt  or  demand. 

DKFAtTi/r — Effect  of. — A  defendant  by  suffering  judgment  to  go  by  de- 
fault is  out  of  court,  and  ha.s  no  right  to  except  to  testimony.  He  is,  how- 
ever, permitted  to  cross-examine  the  witnesses,  but  he  can  not  introduce  testi- 
mony, or  make  a  defense  to  the  action.  Shoidd  improper  testimony  or  wrong 
instructions  be  given,  the  proper  course  is  to  apply  to  the  court  to  set  aside 
the  inquisition,  and  grant  a  new  inque'^t. 

Statutory  remedy  cumt'i-ative. — The  remedy  given  by  statute,  to  collect 
fees  by  making  out  a  fee  bill  and  delivering  it  to  an  otiicer,  is  a  cumulative 
remedy,  but  it  does  not  take  away  the  common  law  remedy  by  suit. 

Tins  cause  was  tried  at  the  November  sjiecial  term  of  the 
Coles  Circuit  Court,  1835,  l)ofore  the  Ihrn.  Alex.  F. 

[*214]  Grant,  and  *a  judgment  rendered  against  Morton  for 
$84.55  and  costs,  from  which  he  appealed  to   this 

Court. 

J.  Peakson,  for  the  aj)j;ellant. 

O.  B.  FicKLiN,  for  the  appellees. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 


Cited:  Right  to  waive  set-off  and  bring  cross-cvctiou.  86  Id.  272;  105  111. 
58fi. 

liiqitpst  of  fhtnififfrs,  how  rvricwed.  16  111.  527.  Rights  of  defend- 
iint.     Criticised  IH  111.  5.'U,  2. 

Judffiiioit  on  dittntrrer  for  default  of  ;)/<'«.  79  111.  253.  See  Starr  & 
C.  111."  Stat.  1S07,  ('h.llO;^  41  and  notes. 

Sct-ajr.  .80  III.  272;  105  111.  5S(i.  See  Starr  k  0.  111.  Sfat.  Ph.  .S.  ^  66, 
21S  (in  actions  by  aiul  iig-.iinst  adulinistrator^);  Id.  144S.  Ch.  79,  ^]  4!(  (in 
actions  before  justice  of  peace);  Id.  17S5,Ch.  110,  *I  19  (in  actions  on  sealed 
instruments,  judgments,  etc.).  See  also  notes  in  same  work,  pages  1791- 
1794. 

"  J''(iilurr  to  .let  off  counter  demand — Whether  subsequent  action  barred. 

"  The  statute  allows  a  set-off  to  be  pleaded  in  the  Circuit  Court,  but  it  is 
not  coniiuilsnry.  A  deft^ndanf  may  ilecline  to  jiiead  and  jirove  his  set-off, 
and  after  judtrment  sue  tiie  i)laintiff  for  iiis  demand  if  he  desires  to  do  so." 
(..hiick  r.  l/'uion.  105  111.  5S(;;  Chi.Mgo  1».  A-  V.  R.H.  Co.  r.  Fi.-M.  8(5  HI.  272. 

This  is  in  accordance  with  the  general  nde  that  the  defense  of  set-off  is 
one  which  a  defendant  may  nse  or  not  at  liis  jileasiu'e.  If  lie  d(H»s  not  use 
it  his  right  to  estalilish  his  claim  by  a  sepanite  action  remains.  2  Parsons 
on  Contr.ict.s,  741. 
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Morton  v.  Bailey  et  al. 

This  was  an  action  of  assumpsit  commenced  in  tlie  Circuit 
Court  of  Coles  county,  by  Bailey  and  wife,  in  her  right  as  ad- 
ministratrix of  Jones,  deceased,  against  Morton.  The  declara- 
tion contains  several  counts.  The  defendant  pleaded  in  bar  of 
the  suit,  that  after  Mrs.  Bailey  was  appointed  administratrix, 
he,  said  Morton,  exhibited  before  the  Judge  of  Probate  of 
Coles  county,  in  pursuance  of  notice  given  by  said  administra- 
ti'ix,  his  claim  against  the  estate  of  said  Jones,  consisting  of 
charges  for  work  and  labor  done  and  performed,  goods  sold, 
money  lent  and  had  and  received  by  said  Jones  in  his  lifetime  ; 
that  the  judge  of  probate  gave  judgment  for  Morton  on 
the  amount  or  claim  thus  exhibited,  and  that  plaintiffs  below 
might  have  set  off  the  demands  mentioned  in  the  declaration 
against  the  claim  thus  exhibited  by  Morton,  but  the  plaintiffs 
neglected  to  make  such  set-off,  whereby  the  plaintiffs  are 
barred,  etc. 

To  this  plea  the  plaintiffs  demurred,  and  the  Court  sustained 
the  demurrer.  The  defendant  not  farther  answering,  judg- 
ment was  given  by  default,  and  a  jury  called  and  sworn  to  in- 
quire of  damages.  On  the  taking  of  the  inquest  in  the  Circuit 
Court,  the  defendant  excepted  to  several  portions  of  the  testi- 
mony offered  by  the  plaintiffs. 

Two  questions  are  presented  for  the  consideration  of  this 
Court,  to  wit :  1,  Was  the  administratrix  barred  by  the  pro- 
ceedings before  the  judge  of  probate  ?  and  2,  Can  the  defend- 
ant, on  the  taking  of  an  inquest  by  default,  excejjt  to  the  opin- 
ion of  the  Court  in  receiving  or  rejecting  testimony? 

At  common  law  a  defendant  could  not  set  oft"  his  demand 
against  the  plaintiff's  debt,  and  our  statute  of  set-off  is  permis- 

Where,  however,  the  matter  which  might  be  set  up  in  defense  is  of  such 
a  nature  that,  if  it  were  to  be  considered  in  a  subsequent  suit  it  would 
involve  an  inquiry  into  the  merits  of  the  former  judgment,  it  would  seem 
that  upon  the  principle  of  ^^res  adjudicata"'  the  defendant  should  be 
barred  by  his  failure  to  set  up  such  matter  of  defense  in  the  original  action. 
See  Gales  v.  Preston,  41  N.  Y.  113,  (wherein  it  was  held  that  a  judgment 
in  favor  of  a  surgeon  for  professional  services  is  a  bar  to  an  action  by  the 
defendant  against  him  for  malpractice  in  performing  such  services); 
Davis  r.  Tallcot.  12  N.  Y.  184;  Globe  v.  Dillon,  86  Ind.  827;  Haynes  v.  Ord- 
wav,  58  N.  H.  167:  Newettv  r.  Naylor,  63  How.  Pr.  (N.  Y.)  387;  Caylus  v. 
N.'Y.  K.  &  S.  R.  R.  Co.,  76  N.  Y.  609. 

This  precise  question  does  not  seem  to  have  arisen  in  Illinois.  See  How- 
ell V.  Goodrich,  69  111.  558. 

In  Ressequie  v.  Byers,  52  Wis.  650,  after  elaborate  argument  the  Court 
refused  to  follow  Gates  v.  Preston,  above  cited.  See  also  Kezar  v.  Elkins, 
52Vt.  119. 

The  subject  is  fully  discussed  in  Bigelow  on  Estoppel,  3d  Ed.  118  et  sea., 
where  the  author  reaches  a  conclusion  adverse  to  the  N.  Y.  decisions.  The 
argument  against  these  decisions  seems  based  upon  convenience  rather 
than  upon  principle.     The  authorities  are  fully  cited  in  the  last  named  work. 
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sive,  but  not  compulsory.  According,  then,  to  the  general 
law  of  the  land,  a  party  defendant  is  not  hound  to  set  off  liis 
debt  against  the  plaintiff's  demand,  excejit  in  suits  before  a 
justice  of  the  j)eace.  Is  there  any  provision  in  the  '^  Act  rela- 
tive to  Wills  and  Testaments,  E.i'ecutors  and  Administrators, 
and  the  Settlement  of  Estates^''  and  the  several  acts  amenda- 
tory thereof,  requiring  administrators,  upon  the  exhibition  by 
a  creditor  of  his  claim  against  the  estate,  to  set  off  any  debt  or 
demand  such  estate  may  liave  against  such  creditor?  The 
Court  have  looked  in  vain  for  any  such  ju-ovision  in  the  acts 
above  enumerated,  and  are  accordingly  of  opinion  that  the  ad- 
ministratrix was  not  barred  of  her  action  by  the  jn-oceedings 

before  the  judge  of  ju-obate. 
P215]  *0n  the  point  whether  the  defendant  on  tlie  execu- 
tion of  an  inquest,  can  take  a  bill  of  exceptions,  the 
Court  are  of  opinion  that  the  defendant  by  suffering  judg- 
inent  to  go  by  default,  is  out  of  Court  and  has  no  right  to  ex- 
cept to  testimony.  The  defendant  is  permitted,  however,  to 
cross-examine  the  witnesses,  b\it  can  not  introduce  testimony, 
or  make  a  defense  to  the  action.  Should  improi-er  testimony 
or  wrong  instructions  be  given,  the  prt)])er  C(uirse  is  to  a])ply 
to  the  Court  to  set  aside  the  mquisition,  and  grant  a  new  in- 
quest. 

The  counsel  for  the  ]:flaintiff  urged,  on  the  argument,  that 
no  action  lies  by  an  oihcer  for  the  collection  of  fees  due  him 
as  a  clerk,  justice  of  the  peace  or  judge  of  probate.  This 
])ositi()n  is  clearly  erroneous.  The  remedy  given  by  statute 
to  collect  fees  by  making  out  a  fee  bill  and  delivering  it  to  an 
otffcer,  is  a  cunudative  remedy,  but  does  not  take  away  the 
common  law  remedy  by  suit. 

The  judgment,  therefore,  must  be  affirmed  with  costs. 

Judgment  affirmed. 


Tjie  People  of  the  State  of  Illtxois,  cx  rdalionr 
Chakles  R.  Matiieny,  appellants,  v.  Mordecai 
Mobley,  appellee. 

^  ji  J)  pea  I  from  Sauffainon. 

ri.KUKR  OP  rOT'llTS— ApI'OINTMKNT  of — DrKATIOX  OF  TKRM. — Tho  fiiir 
iiifcrprotiition  of  the  provision  of  the  ronstitution  of  tliis  Stiite,  that  "The 
Sripreine  Court,  or  u  majority  of  the  justices  tliereof,  tlie  Cireuit  Courts  or 
tlie  justie(»s  thereof,  shall,  respectively,  appoint  their  own  clerks,"  istliatthe 

2   Scam.  158,  179,  97,  140.  147.  148. 
Sec  i:i  Pet.  2:30 ;  13  111.  6G;  2  Scam.  79. 
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Court,  in  contradistinction  to  a  personal  authority,  is  the  repository  of  the 
trust  conferred  by  the  Constitution,  and  that  whenever  a  clerk  has  been  ap- 
pointed, the  trust  is  thereby  executed,  and  can  not  be  resumed  or  aprain  ex- 
ercised until  a  vacancy  shall  occur  in  one  of  the  several  v^^ays  provided  by  law. 

The  terms,  "  the  justices  thereof,"  are  used  only  to  confer  an  authority  to 
make  an  appointment  in  vacation,  as  well  as  in  term. 

The  Constitution  gives  to  the  Court  the  authority  to  appoint  its  clerk;  but 
when  thus  appointed,  it  fixes  no  limit  to  the  duration  of  his  office. 

A  clerk  of  the  Circuit  holds  his  ofBce  under  the  Constitution  ad  libifum, 
until  the  legislature  shall  think  proper  to  prescribe  the  tenure  of  the  office. 
This  it  is  certainly  competent  for  the  legislature  to  do. 

A  judge  of  a  Circuit  Court  can  not  remove  a  clerk,  except  for  some  of  the 
causes  pointed  out  in  the  statute. 

The  office  of  Clerk  of  the  Circuit  Court  is  created  by  the  Constitution,  and 
its  duration  is  left  undefined;  and,  unless  its  tenure  be  limited  by  law,  it 
would  be  of  indefinite  duration. 

This  cause  was  tried  at  the  July  special  term,  1835,  of  the 
San2;amon  Circuit  Court,  before  the  Hon.  Richard  M.  Young. 

The  following  proceedings  were  had  in  the  Court  below : 

On  the  11th  day   of  July,  1835,   Stephen  A.  Douglas,  At- 
torney  for  the   People  of  the  State  of  Illinois,  came 
into  Court    and  fled    *the    aflidavit  of  Charles  R.     [*216] 
Matheny,  in  the  words  and  tigures  following,  to  wit : 
"State  of  Illinois,  Sangamon  County,  set., 

Charles  R.  Matheny  states  on  oath,  that  heretofore,  and 
long  prior  to  the  fourth  day  of  May,  1835,  he  was  legally  and 
pro]}erly  appointed  clerk  of  the  Circuit  Court  of  Sangamon 
county,  by  the  Circuit  Court  thereof,  and  was  duly  sworn,  en- 
tered into  the  necessary  and  proper  official  bonds  required  by 
law  to  be  taken,  and  was  legally  possessed  and  exercised  the 
powers  of  said  office,  receiving  the  emoluments  and  enjoying 
the  immunities  and  privileges  appertaining  to  said  office,  from 
the  time  of  his  said  appointment  and  induction  therein  until 
the  4th  day  of  May,  1835  ;  that  from  and  after  his  said  in- 
vestment of  said  office,  he  ne^*er  abandoned  or  forfeited  the 
same,  nor  was  he  ever  removed  or  displaced  from  said  office 
by  the  judgment  of  any  court,  nor  has  the  said  Circuit  Court, 
since  his  said  investment  of  the  office  aforesaid,  as  he  is  ad- 
vised, (and  believes  to  be  true,)  been  abolished.  He  further 
states,  that  on  the  4th  day  of  May,  1835,  a  certain  Mordecai 
Mobley,  illegally  claiming  the  said  office  as  clerk,  under  color 
of  a  void  and  illegal  appointment  as  clerk  of  said  Circuit 
Court,  (as  he  is  advised  and  believes,)  made  after  the  13th  of 
February,  1835,  unlawfully  usurped,  intruded  into,  and  unlaw- 
fully held  and  executed  said  office  of  clerk  of  said  Circuit 
Court,  and  from  and  since  the  4th  day  of  May,  1835,  hath,  and 
still  unlawfully  held  and  executed  said  office  of  clerk  afore- 
said, and  from  and  since  the  4th  day  of  May,  1835,  hath,  and 
still  doth  unlawfully  receive,  take,  and  enjoy  the  emoluments, 
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rights  and  privileges  of  the  office  aforesaid,  and  from 
and  HJnce  the  4th  day  of  May,  1835,  the  said  Mobley 
illeg-ally  hath  and  still  doth  refuse  to  allow  the  said  Matheny 
to  hold  and  execute  the  said  office,  or  to  receive  the  emolu- 
ments, or  to  enjoy  the  rights,  privileges  and  emoluments 
thereof ;  and  that  he  is  desirous  that  a  rule  may  be  made  ujion 
the  facts  stated  herein,  on  motion  of  the  attorney  for  the 
People  of  the  State  of  Illinois,  in  the  First  Judicial  Circuit, 
upon  the  said  Mobley,  to  show  cause  why  leave  should  not  be 
given  to  file  an  information  in  behalf  of  the  People  of  tlie 
State  of  Illinois,  in  the  nature  of  a  q^fo  v:arrant'>,  upt)nthc  re- 
lation of  the  said  Matheny  against  said  Mobley,  for  usur])ing, 
intruding,  and  unlawfully  holding  and  executing  said  office  as 
aforesaid.  C.  R.  Matheny. 

Sworn  to  and  subscribed  this  11th  day  \ 
of  July,  A.  D.  1835,  before  me,         V 
Thomas  Moffett,  Jus.  Peace."      ) 
And  moved  the  Court  for  a   rule    to    be  made  on    Mtu-dccai 
Mobley,  to  show  cause,  if  any  he  could,  why  the  said 
[*217]     attorney  should  not  *have  leave  to  file  an  information 
in  tlie  nature  of  a  (2uo7va/')'a?ito,  in  this  Court,  in  be- 
lialf  of  said  Peojile,  on  the  relation  of  Charles  II.  Matheny, 
against   said   Mobley,    for  having  illegally  usurped,    intruded 
int(^and  unlawfully  executed,    and  still  unlawfully  executing 
and  holding  the  office    of  clerk   of    the     Sangamon    Circuit 
Court;  on  consideration  whereof,  it  is  ordered  that  said   mo- 
tion be  continued  till  the  second  day  of  the  next  term  of  this 
Court. 

And  afterward,  to  wit,  on  the  14th  day  of    July,  1835,  be- 
iii":    the  regular    time  of   the    Circuit   Court   for   Sanmimou 
county,  the  following  motion  came  on  to  be  heard,  viz. : 
The  People,  on' the  relation  of  ) 

Charles  li.  IVEatheny  v.    V  Motion. 

Mordecai  ]\[obley.  "         j 

This  day,  Stephen  A.  Douglas,  Attorney  for  the  People  of 
the  State  of  Illinois,  in  and  for  the  First  Judicial  Circuit,  and 
on  motion  gronndi'd  u|)on  an  affidavit  of  Charles  R.  ^Matheuy, 
tiled  on  the  last  day  of  the  last  special  term  of  this  Court,  and 
now  here  produced. 

It  is  ordered  that  a  rule  be  made  on  Mordecai  Mobley, 
now  acting  as  dei'k  of  this  Court,  returnable  to  the  fourth 
(lay  of  the  ])resent  term,  to  show  cause,  if  any  he  can,  why 
the  said  attorney  for  thePeo])le  of  the  said  State,  should  not 
have  leave  from  this  Court  to  file  an  information,  in  the  na- 
ture of  a  qi«>  W(i)'ra))to,  against  the  said  Mobley,  (ujion  the 
relation  of   Charles   P.    Matheny,)    for   having  usurped,    iu- 
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tnided  into,  and  illegally  holding  and  executing  the  office  of 
clerk  of  the  Circuit  Court  of  Sangamon  county,  and  that  a 
copy  of  this  rule  be  served  upon  said  Mobley  by  the  sheriff, 
and   returnable    to  the  fourth  day  of  the  present  term. 

And  afterward,  to  wit,  on  the  16th  day  of  July,  1835,  the 
said  Mobley  being  in  Court,  by  his  attorney,  says,  that  he 
has  no  reason  to  urge  wliy  the  State's  attorney  shall  not  have 
leave  to  file  the  information  as  prayed  for  by  him. 

Whereupon  it  is  ordered,  that  the  rule  heretofore  en- 
tered in  this  matter  be  made  absolute,  and  that  leave  be  given 
to  file  the  information  aforesaid.  And  the  said  State's  attor- 
ney thereupon  exhibited  the  information,  which  is  ordered 
to  be  filed  and  is  in  tlie  words  and  figures  following,  to  wat : 

"  State  of  Illinois,  Sangamon  County,  ss., 

In  the  Circuit  Court  of  said  county,  July  term,  1835, 
Stephen  A.  Douglas,  State's  Attorney  of  the  First  Judicial 
Circuit  of  the  State  of  Illinois,  who  prosecutes  in  behalf  of 
the  People  of  the  State  of  Illinois,  on  the  relation  of  Charles  ■ 
E.  Matheny,  of  the  county  of  Sangamon,  aforesaid,  comes 
here  into  Court  and  gives  the  Court  to  understand 
and  be  informed,  that  on  the  14th  day  *of  February,  [*218] 
in  the  year  one  thousand  eight  hundred  and  twenty- 
seven,  the  said  Charles  E.  Matheny,  relator  as  aforesaid, 
was  regularly  and  legally  appointed  clerk  of  the  Circuit  Court 
for  the  county  of  Sangamon,  aforesaid,  by  the  judge  of  said 
Court ;  that  the  said  Charles  E.  Matheny  took  the  several 
oaths  required  by  the  statute  in  such  case  made  and  provided 
and  executed  bond  with  security  for  the  faithful  discharge  of 
the  duties  required  of  him  by  law,  and  thereuj.)on  entered  into 
and  upon  the  duties  of  the  said  office,  and  was  legally  possessed 
thereof  and  exercised  the  powers,  received  the  emoluments, 
enjoyed  the  immunities  and  privileges  appertaining  to  the 
same,  and  continued  to  have,  hold,  and  enjoy  the  said  office, 
and  exercise  the  powers,  perform  the  duties,  and  receive  the 
emoluments  and  immunities  thereof,  from  the  time  of  his 
said  appointment  and  induction  therein  until  the  4th  day  of 
May,  1835  ;  tliat  from  and  after  the  said  appointment  he 
never  resigned,  abandoned,  or  forfeited  the  said  office,  n(n' 
has  the  said  Circuit  Court  of  Sangamon  county,  or  the  office 
of  clerk  of  said  Court,  ever  been  abolished  ;  nor  lias  he,  the  said 
^atheny,  ever  been  removed  or  displaced  from  said  ofrlce  by 
the  judgment  of  any  court.  And  on  the  said  4th  day  of  May, 
1835,  at  the  Circuit  aforesaid,  one  Mordecai  Mobley,  of  sai'd 
county,  well  knowing  the  premises  aforesaid,  did  unlaAvfully 
usurp  the  said  office  of  clerk  of  the  Circuit  Court  of  Sanga- 
mon coimty,  and  enter  into  and  upon  the  exercise  of  all  the 
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powers  and  duties  of  the  office  of  sncli  clerk ;  and  bj  such  un- 
lawful usurpation  did,  then  and  there,  become  possessed  of  the 
said  office,  and  of  the  emoluments,  immunities,  and  privileges 
apjiertaining  to  the  said  office,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  |  rovided,  and  against  the  peace 
and  dignity  of  the  same  Peojile  of  the  State  of  Illinois. 

And  the  said  State's  attorney,  on  the  relation  of  the  said 
Charles  R.  Matheny,  further  gives  the  Court  here  to  under- 
stand and  be  informed  that  the  said  Mordecai  Mol)ley,  on  the 
4th  day  of  May,  1835,  at  the  Circuit  aforesaid,  did  then  and 
there  unlawfully  liold  the  office  of  clerk  of  the  Circuit  Couit 
of  Sangamon  county,  and  from  and  since  the  said  4th  day  of 
May,  1835,  hath,  and  still  doth  unlawfully  hold  the  said  office 
of  clerk  of  the  Circuit  Court  of  SanganK)n  county,  and  exer- 
cise the  powers,  and  receive  the  emoluments  of  said  office,  the 
said  Charles  R.  Matheny,  the  relator,  being  diii-ing  all  the 
time  aforesaid  the  legal  and  lawfully  apjunnted  clerk  of  said 
Court,  as  stated  in  the  first  count  in  this  information,  contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same  Peojjle  of  the  State 
c»f  Illinois. 

And  the  said  State's  attorney,  upon  the  relation 
of  the  said  Charles  R.  Matheny,  further  gives  the  Court 
here  to  understand  and  be  informed,  that  on  the  l<itli 
[*219]  day  of  IMay,  1835,  at  the  ^Circuit  aforesaid  the  said 
Mordecai  J\[oliley  did  unlawfully  execute  the  office  of 
clerk  of  the  Circuit  Court  of  Sangamon  county;  and  fi'om 
and  since  the  said  10th  day  of  May,  1835,  hath,  and  still  doth 
execute  the  office  aforesaid,  witliout  any  lawful  authority,  one 
Charles  R.  Matheny  being  on  the  said  lOth  day  of  May,  1885, 
the  clerk  of  said  Court,  and  still  continuing  to  be  and  remain 
such  clerk,  as  stated  and  alleged  in  the  first  count  of  this  in- 
formation, contrary  to  the  form  of  the  statute  in  sucli  cases 
made  and  ])r()vi(k'{l,  aiid  against  the  peace  and  dignity  of  the 
same  Pco|)le  of  the  State  of  Illinois. 

And  the  said  St:>te's  attorney,  upon  the  relation  of  the  said 
'Charles  R.  IMathcny,  further  gives  the  (^)urt  here  to  under- 
stand and  be  informed  that  on  the  10th  day  of  May,  1835,  at 
the  Circuit  aforesaid,  tlie  said  Mordecai  i\Iob1ey  did  imlaw- 
fnlly  intrude  into  the  oHice  of  clerk  of  tlie  Circuit  Court 
of  Sangamon  county,  and  by  such  unlawful  intrusion  did,  then 
and  there,  become  jxissessed  of  tlie  said  oflice  of  clerk  of  tlie 
Cii'cuit  Court  of  Sangamon  county,  and  of  the  emoluments  and 
imiuunities  of  said  oliiee,  and  hath  hithei'to  contimied  to  have 
and  to  h(»ld  and  exeicise  the  j'owers  and  duties  of  such  clerk, 
and  to  receive  the  emoluments  of  said  ollice,  the  said  Charles 
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H.  Matlieny  being  at  the  time  of  tlie  intmsion  aforesaid,  and 
still  continuing  to  be,  the  clerk  of  said  Court,  as  stated  in  the 
tirst  count  of  this  information,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided  and  against  the  peace 
and  dignit}'  of  the  same  People  of  the  State  of  Illinois. 

Stephen  A.  Douglas,  State's  Attorney. 

And  afterward,  to  wit,    on  the  18th  day  of  July,  1835,  the 
following  cause  came  on  to  be  heard,  viz.  : 
The  People,  on  the  lelation  of  ) 

Charles  P.  Matheny  v.  >  On  Information. 

Mordecai  Mobley.  ) 

This  day  came,  as  well  the  People  aforesaid,  by  their  attor- 
ney, as  the  defendant ;  and  the  said  defendant  hied  his  plea 
herein  in  the  words  following  : 

And  the  said  defendant,  by  Stone,  his  counsel,  comes  and 
defends  the  wrong  and  injury,  when  and  where,  etc.,  and  says 
the  People,  their  information  aforesaid  to  have  and  maintain, 
ought  not,  because,  he  says,  that  under  the  provisions  of  an  act 
of  the  General  Assembly  of  the  State  of  Illinois  entitled  "  Ati 
act  to  jprovide  a  xmiform  'mode  of  holding  Circuit'  Courts^'' 
approved  Tth  January,  1835,  Stephen  T.  Logan  was  elected 
judge  of  the  Circuit  Court  of  Sangamon  county  and  was  reg- 
ularly commissioned  and  sworn  into  office  ;  that  according  to 
the  laws  of  the  land  the  said  Stephen  T.  Logan,  as 
such  judge,  had  full  power  *and  lawful  authority  to  [*220] 
appoint  a  clerk  of  the  Circuit  Court  of  said  county, 
and  having  such  power  and  authority,  he,  the  said  Logan,  on 
the  25th  day  of  April,  1835,  appointed  the  said  defendant  clerk 
of  the  Circuit  Court  of  Sangamon  county,  which  appointment 
is  in  the  words  following : 

Know  all  men  by  these  presents,  that  I,  Stephen  T.  Logan, 
Judge  of  the  First  Judicial  Circuit  in  the  State  of  Illinois,  do, 
by  these  presents,  constitute  and  appoint  Mordecai  Mobley 
clerk  of  the  Circuit  Court  for  the  county  of  Sangamon,  being 
one  of  the  counties  comprised  within  the  said  Judicial  Circuit. 
In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal 
at  Springfield,  in  the  county  of  Sangamon,  this  25th  day  of 
April,  1835. 

Stephen  T.  Logan,     [l.  s.] 

By  virtue  of  which  said  appointment  he,  the  said  defendant, 
entered  into  the  office  aforesaid,  (having  taken  the  oaths  and 
executed  the  bond  as  required  by  law,)  as  he  lawfully  might  do ; 
that  he  hath  and  doth  hold  the  said  office,  exercised  the  powers, 
performed  the  duties,  and  received  the  emoluments  and  im- 
munities of  the  office  aforesaid,  under  and  by  virtue  of  the  ap- 
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poiiitnicnt  aforesaid,  as  by  the  ]aws  of  the  land  he  has  a  right 
to  do.  all  which  he  is  ready  to  verify,  etc. ;  wherefore,  etc. 

Stone,  Deft.'s  Counsel. 

To  which  the  attorney  for  the  People  filed  a  demurrer. 

And  the  judge  of  thisCourt  having  stated  that  he  had  formed 
iui  <»i)inionui!on  the  case,  which  was  unfavorable  to  the  defend- 
ant, and  that  he  Avas  therefore  unwilling  to  decide  the  case,  it  is 
agreed  between  the  ])arties  that  judgment  be  entered  against  the 
right  of  the  relator,  subject  to  the  right  of  appeal.  Whereupon, 
by  consent  of  the  parties  as  aforesaid,  it  is  considered  and  ad- 
judged by  the  Court,  that  the  denuirrer  to  the  defendant's  pie?, 
be  overruled ;  andneitherthe  People  nor  the  said  relator  making 
any  other  or  further  answer  to  the  plea  aforesaid,  it  is  considered 
and  agreed  by  the  Court  that  the  defendant  be,  and  he  is  hereby 
acvjuitted  of  the  charges  alleged  against  him  in  the  information, 
and  that  the  said  relator  take  nothing  thereby  ;  whereuiion,  by 
leave  of  the  Court,  the  said  Charles  11.  JMatheny  is  j^ermitted 
to  ].rosecute  an  appeal  from  this  judgment  to  the  Supreme 
Court  of  the  State,  upon  his  executing  a  bond  to  the  defend- 
ant, in  the  jienalty  of  one  hundred  dollars,  witli  Wharton  Rans- 
dall,  Edward  I\[itchell,  Francis  Philips,  Archer  G.  Ilerndon 
and  Jamis  F.  Peed,  or  either  of  them,  as  surety,  conditioned 
that  he  will  Avell  and  truly  ])rosecute  the  a])]  ea'l ;  and  in  case 
the  judgment  of  this  Court  is  attirmed,  tluit  he  will  ]^ay  all 
costs  which  may  be  adjudged  against  him.  The  bond 
[*22l]  to  be  executed  '*l)efore  the  clerk  of  this  Court  within 
forty  days,  and  which  bond  was  executed  and  tiled  on 
the  10th  August,  1835." 

Steimien  a.  Douglas,  State's  Attorney,  William  Thomas 
and  Cvurs  Wai.kkk,  for  the  ai)pellants. 

IIkxk'v  Eddy  and  .Tksse  P.  Thomas,  Jk.,  for  the  a]i]"!elleo. 

Wii.soN,  Chief  Justice,  delivered  the  o])inion  of  the  Court: 
The  pleadings  in  this  case  show  that  ^[atheny  was  clerk  of 
the  Circuit  C'ourt  of  Sangamon  county,  on  the  8d  day  of  May, 
18;{5  ;  and  that  in  inirsuance  of  an  act  of  the  legislature  entitled, 
"  An  art  to  etitdliJiK/i  a  tinifonn,  viode  of  holdhig  Circuit 
('nn)'t.s;'  (Acts  of  lS;?r),  mo  •  Gale's  Stat' 182,)  passed  on  tlie 
7th  (d'  January,  1885,  S.  T.  Logan  was  elected  judge  of  the 
Circnit  (.onrt  of  S:ing;nnon  county,  and  in  virtue  of  said  ofhce 
;ip|ioinled  M.  Mobley,  the  ajipellee,  clerk  of  the  Circuit  Court 
of  said  county. 

It  l)ec(»mes  necessary  in  this  case  to  iiKpiire  what  powers,  in 
relation  to  the  apiK)intment  of  clerks,  are  delegated  to  Circuit 
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Courts,  or  the  judges  thereof,  by  the  Constitution  and  laws  of 
this  State  ;  and  also,  by  what  tenure  the  clerks  of  the  Circuit 
Court,  appointed  by  virtue  of  such  authority,  hold  their  office. 
By  the  4th  Article  and  6th  section  of  the  Constitution  of  this 
State,  it  is  provided  that  "  The  Supreme  Court,  or  a  majority 
of  the  justices  thereof,  the  Circuit  Courts,  or  the  justices 
thereof,  shall,  respectively,  appoint  their  own  clerks."  Is  the 
power  of  appointment  conferred  by  this  provision  of  the  Con- 
stitution a  personal  trust  or  authority,  which  may  be  exercised 
by  every  new  incumbent  upon  entering  into  the  office  of 
judge  ?  or,  is  it  not  a  power  of  appointment  confided  to  the 
Court,  or  the  judge  as  the  organ  or  minister  of  the  Court,  and 
if  so,  has  it  in  the  present  instance  been  exercised  in  such  a 
case,  and  in  such  a  manner,  as  is  warranted  by  the  Constitution 
and  laws  of  this  State  ?  From  a  fair  interpretation  of  this 
provision  of  the  Constitution,  it  is  clear  that  the  Court,  in 
contradistinction  to  a  personal  authority,  is  the  repository  of 
the  trust  conferred  by  the  Constitution  ;  and  that  wheneX^er 
a  clerk  has  been  appointed,  that  the  trust  or  authority  is 
thereby  executed,  and  can  not  be  resumed,  or  again  exercised, 
until  a  vacancy  shall  occur  in  one  of  the  several  ways  provided 
by  law.  The  terms  of  the  Constitution  "  the  justices  thereof" 
are  used,  in  connection  with  the  Circuit  Court,  only  to  confer 
an  authority  to  make  an  appointment  in  vacation  as  well  as  in 
term  tinie,  in  order  that  the  administration  of  justice  might 
not  be  delayed  for  the  want  of  so  imjiortant  an  officer  of  the 
Court  as  a  clerk.  In  either  case  the  judge  acts  as  the  minis- 
ter of  the  law.  If  a  different  construction  should  prevail,  and 
the  power  of  appointment  should  be  regarded  as  per- 
sonal to  the  judge,  it  would  *necessarily  attach  to  [*222] 
ev^ery  judge  immediately  upon  his  appointment,  and 
upon  the  happening  of  a  vacancy  in  the  office  of  judge,  the 
clerkships  in  all  the  counties  of  his  Circuit  would  also  become 
vacant ;  and  upon  the  same  principle,  when  Circuit  judges 
should  exchange  Circuits,  as  by  law  they  are  authorized  to  do, 
the  office  of  clerk  would  become  vacant  by  such  exchange,  in 
all  the  coimties  in  their  respective  Circuits,  because  the  judge 
presiding  in  the  Circuit  Court  of  a  county  is  for  the  time 
being  the  judge  of  that  Court ;  and  if  the  clerk  is  the  officer 
of  the  judge,  and  not  of  the  Court  or  law,  he  would  have  to 
be  appointed  upon  every  such  exchange,  and  until  the  appoint- 
ment was  made  the  administration  of  justice  would  be  sus- 
pended. Such  a  construction  of  the  Constitution,  it  is  believed, 
is  not  warranted  either  by  its  language  or  spirit,  and  w^ould  in 
its  consequences  be  fraught  with  great  inconvenience  to  the 
public. 
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The  act  of  1835  is  relied  upon  as  vesting  in  the  judges 
elected  under  it  an  authority  to  apjjoint  the  clerks  in  their  re- 
sjiective  counties.  This  is  undoubtedly  true  Avherever  the 
offices  were  vacant ;  but  to  sustain  the  jiosition  with  respect  to 
the  case  before  the  Court,  it  must  be  shown  that  by  this  act 
the  ju'esent  Circuit  Courts  were  created,  and  that  the  law  which 
created  those  in  existence  at  the  time  of  its  passage  was  re- 
pealed, and  the  Courts  thereby  abolished.  From  an  examina- 
tion of  that  statute,  it  will  be  apparent  that  great  caution  has 
been  used  to  avoid  such  a  result.  The  first  section  of  the  act 
provides  for  the  election  of  live  Circuit  judges  in  addition  to 
the  one  then  in  existence,  whose  duty  it  should  be  to  preside 
in  the  several  Circuit  Courts  now  or  hereafter  authorized  and 
required  to  be  held  in  the  several  counties  in  this  State.  The 
third  section  rejieals  so  much  of  tlie  law  then  in  force  as 
required  the  judges  of  the  Supreme  Court  to  IidRI  Circuit 
Courts.  It  will  be  perceived  that  the  existence  of  Circuit 
Courts  is  expressly  recognized  by  the  language  of  this  act,  and 
the  requisition  to  hold  as  well  the  Circuit  Courts  which  might 
hereafter  be  created  as  those  then  in  existence,  was  intended 
to  a])ply  to  and  ])rovide  for  the  administration  of  justice  in 
such  new  counties  as  nn'ght  thereafter  be  created  and  organized. 
No  I'art  of  the  act  repeals  the  law  of  1829,  (R.  L.  147  ;  Gale's 
Stat.  lo8,)  by  which  the  Circuit  Courts  then  in  existence  wevo 
created.  It  goes  no  farther  than  to  assign  to  the  judges  elected 
under  it  the  duties  before  that  time  ])erformed  by  the  judges 
of  the  Supreme  Court.  The  Circuit  Court  remained  the  same 
in  name,  jurisdiction,  and  character.  It  is  contended  by  coun- 
sel that  Matheuy's  appointment  to  the  office  of  clerk  is  invalid, 
as  not  having  been  made  by  the  Circuit  Court  of  Sangamon 
county,  becauf-e  the  judge  who  at  the  time  of  his  ai)]H)intmeiit 

presided  in  that  Court,  was  a  judge  of  the  Su|  rome 
[*223 ]     C\»urt.  This  argument  is  refuted  by  a  reference  to  "that 

pr(tvisi(in  in  the  Constitution  which  enjoins  upon  him 
the  j)erformance  of  Circuit  duties  when  recjuired  by  tlie  legis- 
lature, and  the  law  of  l82i>  making  the  requisition,  which 
gives  him  the  name,  and  clothes  him  with  the  authority  of  a 
(circuit  judge.  It  has  also  been  attcm])ted  to  assimilate  the 
])owers  of  the  jiidges,  appointed  under  the  act  of  1835,  to 
those  of  the  judges  of  the  Sujireme  C'ourt  under  the  law  i»f 
1827,  (K.  L.  of  1S27,  1  IJt-124.)  by  which  they  were  re(juired 
to  perf«»rm  Circuit  duties,  and  under  which  they  re-appointed 
tlieir  clerks.  The  cases,  Jiowever,  are  essentially  dillerent. 
The  act  of  1827  abolished  tlie  Circuit  Courts  then  in  exi.^teiice, 
by  repealing  the  law  which  created  and  brought  them  into 
being,   and    with  the    expiration   of   that   office,    the   official 
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character  and  existence  of  the  judge,  together  with  tha,t  of 
the  clerk  of  the  Court,  also  expired  at  the  same  time  ;  and 
when,  by  the  authority  of  the  legislature.  Circuit  Courts  were 
again  called  into  being,  those  Courts  were  authorized  by  the 
provision  of  the  Constitution  referred  to,  to  appoint  their 
clerks  to  the  newly  created  offices.  The  act  of  1835,  I  have 
attempted  to  show,  did  not  abolish  or  change  the  character  of 
the  Circuit  Courts  ;  it  only  substituted  for  the  discharge  of  the 
duties  of  the  office,  one  set  of  judges  in  place  of  another.  No 
inference,  then,  in  favor  of  the  legality  of  the  appointment  of 
Mobley  under  the  law  of  1835,  can  be  drawn  from  the  practice 
of  the  Courts  under  the  law  of  1827.  But,  on  the  contrary, 
if  any  conclusion  is  to  be  drawn  from  the  practice  of  Ihe 
Courts,  and  if  such  practice  is  to  be  regarded  as  having  given 
a  construction  to  the  Constitution,  and  the  jDowers  and  duties 
of  the  judges  in  relation  to  the  appointment  of  clerks,  it  will 
settle  the  question  in  favor  of  the  relator.  By  the  Constitu- 
tion, the  commissions  of  the  judges  appointed  prior  to  the 
year  1824,  expired  at  that  period,  and  when  the  judges  elected 
to  succeed  them  came  into  office,  they  were  of  opinion  that 
inasmuch  as  the  Court  remained  the  same,  the  office  of  clerk 
was  not  vacated  by  a  change  of  judges,  and  consequently  no 
new  appointment  was  necessary  to  continue  in  office  the 
present  incumbent,  nor  has  any  such  been  made. 

This  view  of  the  subject  is  strengthened  by  an  inquiry  into 
the  tenure  by  which  a  clerk  of  the  Circuit  Court  holds  his 
office.  The  Constitution  gives  to  the  Court  tlie  authority  to 
appoint  its  clerk,  but  when  thus  appointed,  it  iixes  no  limit  to 
the  duration  of  the  office.  The  clerk  then  is  to  be  considered 
as  holding  his  office  under  the  Constitutiou,  ad  libitum,  until 
the  legislature  shall  think  proper  to  prescribe  the  tenure.  This 
it  is  certainly  competent  for  it  to  do,  and  under  a  like  pro- 
vision of  the  Constitution  with  respect  to  the  auditor  and 
attorney  general,  it  has  exercised  this  authority  by  fixing  the 
term  of  service  of  those  officers.  It  has  also  legis- 
lated upon  the  subject  of  clerk,  and*though  it  has  not  [*224] 
defined  the  tenure  of  the  office  specifically,  it  has 
done  so  to  some  extent,  by  prescribing  the  tenure  upon  which 
its  duration  is  to  depend.  Those  tenures  are  the  renewal  of 
the  bond  at  stated  periods,  his  residence  at  the  county  seat 
and  various  others.  But  a  vacancy  in  the  office  of  judge  of  the 
Court  is  not  one  of  the  causes  enumerated  which  will  vacate  the 
office  of  clerk,  or  for  which  he  may,  by  application  to  the  Court 
be  removed  from  office.  It  is  not  competent,  then,  when  the 
Constitution  has  left  the  tenure  of  an  office  without  limit,  for 
tlie  Court  to  prescribe  limits ;  nor  is  it  their  province  when  the 
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legislature  lias  specified  the  causes  of  forfeiture  of,  or  removal 
from  otiice,  to  say  that  other  causes  than  those  enumerated 
shall  have  that  effect.  The  conseijuence  of  such  a  latitude  of 
construction  would  be  to  change  the  tenure  of  an  office  and 
make  its  duration  dej-end  not  only  upon  the  limits  lixed  by 
law  but  upon  such  others  as  the  Court  might  think  it  good 
]iolicy  to  superadd.  From  a  review  of  all  the  points  involved 
in  this  case,  I  am  of  opinion  that  the  order  of  the  Circuit  Court 
of  Sangamon  county,  appointing  M.  Mobley  clerk  of  that 
C'Ourt,  was  without  authority  and  erroneous,  because  the  power 
(•f  appointment  is  delegated  to  the  Court,  and  the  exercise  of 
that  j)0wer  limited  to  the  Ulling  of  offices  which  may  be 
created,  or  which  may  become  vacant  by  any  of  the  various 
ways  known  to  the  law ;  and  because  the  relator  had  been 
legally  ap])ointed  to  the  office  which  he  claims,  and  the  ap- 
])ointment  had  not  expired  by  operation  of  any  law  of  this 
State,  nor  lias  he  been  removed  for  any  omission  or  act  in 
A'iolation  of  the  law  prescribing  his  duties,  and  defining  the 
tenure  of  his  office. 

Jt  is  therefore  ordered  by  the  Court  that  the  judgment  of  tho 
Court  below  be  reversed,  and  that  the  relator,  (yharles  R.  Math- 
eny,  be  restored  to  his  office  of  clerk  of  the  Circuit  Com-t  of 
Sangamon  county. 

Browne,  Justice,  concurring: 

The  ap])ellants  tiled  an  information  in  the  nature  of  a  QfM 
Wat't'cDito  against  the  defendant  for  usur])ing,  intruding  into, 
and  unlawfully  holding  and  exercising  the  office  of  clerk  of 
the  Sangamon  Circuit  Court,  from  and  after  the  4th  day  of 
May,  18:^)5,  to  the  injury  of  the  relator,  who,  as  is  alleged,  was 
then  and  from  and  after  the  14th  of  Februar}',  1827,  had 
been  legally  clerk  of  the  said  Court.  To  this  information,  the 
defendant  pleaded  specially  in  bar,  that  by  an  act  of  the  legisla- 
ture of  this  State,  ])assed  7th  January,  18;?5,  entitled  ''vl/t 
(let  to  jyrovide  a  uniform  mode  of  Jtold'nuj  Circuit  Court^^  a 
judge  was  regularly  elected  to  said  Circuit,  and  that  he  aj)- 
jioiiited  tlie  aforesaid  A[ordecai  Mobley  clerk.  To  this  plea 
the  appellants  demurred.  J3y  agreement  of  the  ])ar- 
[*225]  tics  in  the  Court  below  *judgment  was  rendered  in 
favor  of  the  appellee,  subject  to  an  a])peal  as  in  other 
oases.  And  now  the  appellant  assigns  for  error  the  insutli- 
ciency  of  said  jilea  to  bar  the  plaintill  s  right  of  rec(»very.  By 
thcConstitutittnof  this  State,  Article  4,  Section  4,  it  is  provided 
as  follows: 

"Tlie  justices  of  tlu^  Supreme  and  inferior  Courts  shall  hold 
their  offices  (luring  good  l)eha\ioi-,  until  the  end  of  the  first 
fcession  of"   tlie  General  Assembly,  which   shall  be   begun  and 
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lield  after  the  first  day  of  January,  1S24,  at  wliich  time  their 
commissions  shall  expire,  and  until  the  exi^ii-ation  of  which 
time  the  said  justices  respectively  shall  hold  Circuit  Courts  in 
the  several  counties,  in  such  manner  and  at  such  times,  ani 
shall  have  and  exercise  such  jurisdiction  as  the  General  As- 
sembly shall  prescribe.  But  ever  after  the  aforesaid  period, 
the  justices  of  the  Supreme  Court  shall  be  commissioned 
during  good  behavior,  and  the  justices  thereof  shall  not  hold 
Circuit  Courts  unless  required  by  law." 

By  the  6th  Section,  "  The  Supreme  Court  or  a  majority  of 
the  justices  thereof,  the  Circuit  Courts,  or  a  majority  of  the 
justices  thereof,  shall  respectively  appoint  their  own  clerks." 

In  January,  1835,  the  legislature  repealed  the  act  requiring 
the  judges  of  the  Supreme  Court  to  hold  Circuit  Courts,  and 
in  the  same  statute  required  the  judges  of  the  Supreme  Court 
to  hold  annually  two  terms  of  the  Supreme  Court  at  the  seat 
of  government,  and  appointed  Circuit  judges  to  perform  that 
part  of  the  duty  that  had  been  required  of  the  judges  of  the 
Supreme  Court;  such  as  holding  Circuit  Courts,  etc.  The  law 
withdrawing  the  judges  of  the  Supi'eme  Court  from  the  Cir- 
cuit Courts,  did  not  destroy  those  Courts,  but  only  a])pointed 
other  judges  to  perform  (in  that  particular  only)  what  had 
been  before  performed  by  the  judges  of  the  Supreme  Court. 
By  the  statute  passed  13th  February,  1835,  (Acts  of  1835, 
171-2 ;  Gale's  Stat.  188,)  it  is  provided  that  "  The  seve^-al 
clerks  of  the  Circuit  Courts  appointed  or  to  be  appointed, 
shall  give  bond,  be  qualified,"  etc.,  etc. 

It  is  certainly  competent  for  the  legislature  to  impose  this 
on  the  clerks  of  the  Courts;  but  1  can  not  see  where  the  power 
is  given  to  a  judge  to  remove  a  clerk  when  once  appointed, 
where  no  char2:e  has  been  preferred  against  him.  By  the 
statute  of  1829,"(R.  L.  152;  Gale's  Stat.l72,)  it  is  provided 
that  "  The  clerks  of  the  respective  Circuit  Courts  shall  issue 
process,"  etc.,  etc. ;  they  "  shall  keep  their  office  at  the  county 
seats,  to  do  and  perform  all  the  duties  in  their  Courts  which 
may  be  enjoined  upon  them  by  law,"  etc.,  and  "  if  any  clerk  of 
a  Circuit  Court  shall  neglect  or  refuse  to  perform  any  of  the 
duties  enjoined  upon  him  by  law,  or  shall  in  any  manner  be 
guilty  of  malfeasance  in  office,  upon  proper  complaint  made  to 
the  Court  or  judge,  he  shall  be  removed  from  office: 
*Provided,  that  the  said  clerk  shall  nevertheless  [*226] 
have  the  right  of  appeal  to  the  Supreme  Court,  under 
the  like  conditions  as  are  or  may  be  prescribed  by  law  for  other 
cases."  From  the  state  of  pleading  nothing  appears  to  show 
that  the  clerk  ever  violated  any  duty  that  was  enjoined  on  him 
by  law,  or  that  he  is  guilty  of  malfeasance  in  office.     I  am 
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therefore  of  the  0])iiiion  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  that  the  aforesaid  Charles  R.  Matheny 
be  restored  to  the  olhce  of  clerk  of  the  Circuit  Court  of  Sanga- 
mon county. 

Smith,  Justice,  concurring : 

The  importance  of  the  questions  discussed  and  to  be  decided 
in  this  case,  necessarily  devolves  on  me  the  dut_y  of  expressing 
my  o|)inion  on  the  most  leading  points  developed  by  the  aj:- 
])lication.  Entertaining  some  views  not  entirely  in  accordance 
with  the  opinion  on  which  the  judgment  of  the  Coiu't  may  be 
])redicated,  1  j^'opose  to  state  brieiiy  the  grounds  on  which 
they  are  founded. 

Many  and  different  opinions  have  been  entertained,  as  to 
the  ]X)\ver  of  the  Circuit  Courts,  and  the  judges,  to  ap]ioint 
the  clerks  of  those  Courts  ;  some  sup]iosing  it  a  ])Ower  which 
the  Court  alone  could  exercise,  and  others  viewing  it,  also,  as 
a  personal  power,  attaching  to  the  officer,  as  distinct  from  the 
Court. 

The  6th  Section  of  the  4th  Article  of  the  Constitution,  which 
gives  the  ])ower  of  a]n;ointment,  is  couched  in  a  ];hraseology 
very  peculiar;  and  if  it  be  interpreted  litcially,  would  seem  to 
admit  of  no  doubt  that  the  ]iower  attached  as  well  to  the 
])ers('n  of  tlie  officer  as  to  the  Court  itself.  This  section  is  as 
follows:  "The  Supreme  Court,  or  a  majority  of  tlie  justices 
thereof,  the  Circuit  Courts,  or  the  justices  theiof,  shall  re- 
spectively ap])oint  their  own  clerks."  It  is  manifest,  from  this 
language,  that  in  asserting  under  it  the  ].ersonal  right  of 
appointment,  no  violence  would  be  done  to  tlie  ])lain  and  literal 
signitication  of  the  language  used  ;  and  I  am  free  to  confess 
that  from  a  casual  examination  of  the  section,  I  have  been  in- 
clined so  to  considi'r  it,  and  I  believe  I  have  not  been  singular 
iti  such  ojiinion.  The  same  opinion  has  been  entertained,  I  am 
informed,  by  many  highly  intelligent  legal  men,  aiid  if  I  am 
not  greatly  misinformed,  it  has  been  jiracticed  on,  and  a])])oint- 
ments  are  uiitU-rstood  to  have  been  made  under  such  a  view  of 
the  power,  consideiMiig  it  both  warranted  and  ])rop.er;  but  more 
mature  consideration,  and  the  possible  injurious  consecjuences 
which  might  Wow  from  such  an  interjiretation,  have  induced 
me  to  conchule  that  the  more  sound  construction  is,  that  it  is 
not  a  power  attaching  to  the  ]ierson  of  the  otKcer,  but  that  the 
])ower  can  alone  be  exeiciscd  by  liim,  as  tlie  organ  of  the 
(yourt;an<l  that  when  the  juiwer  is  once  exercised,  and  the 
office  tilled  by  an  ap])ointmcnt,  whether  in  vacation  t>r 
[*227]  in  term  time,  the  inci  nilieiit  can  not  be  dis|)laced,  ex- 
cept in  the  manner  and  for  the  cause:  provided  by 
law.     The  office  of  clerk   is  created  under  and  by  virtue  of 
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this  section  of  tlie  Coustitution;  but  it  will  be  remarked  that 
while  thus  created  its  duration  is  left  undefined,  and  being  so, 
unless  its  tenure  be  defined  by  law,  it  would,  we  should  appre- 
hend, be  of  indefinite  duration;  whether  for  life  or  good  be- 
havior might  also  admit  of  nrach  doubt.  That  tenure  has  by 
the  23d  section  of  the  act  of  1829,  (E.  L.  152;  Gale's  Stat. 
172,)  regulating  the  Supreme  and  Circuit  Courts,  and  various 
other  acts  of  the  legislature,  been  in  some  measure  defined, 
and  made  to  depend  on  various  contingencies,  and  the  perform- 
ance of  certain  acts — such  as  renewing  official  bonds,  keeping 
his  oftice  at  the  county  seat — and  has  also  provided  for  the 
manner  of  removal  for  acts  of  malfeasance.  This  was  entirely 
within  legislative  competency,  and  its  expediency,  as  well  as 
necessity,  can  not  be  doubted. 

It  will  not  be  my  purpose  to  enumerate  with  particularity  the 
various  phases  which  have  taken  place  in  the  judicial  history 
of  the  State,  nor  of  the  organization  and  re-organization  of  its 
courts,  and  the  consecjuences  which  have,  or  may  be_supposed 
to  have  followed  from  the  various  acts  of  the  legislature  in  ref- 
erence thereto.  When  the  Circuit  Courts  were  first  created 
under  the  Constitution,  it  is  well  understood  that  the  judges 
of  the  Supreme  Court  were,  as  the  Constitution  provided,  as- 
signed by  law  the  duty  of  holding  Circuit  Courts.  That  after 
the  period  limited  in  the  Constitution,  and  when  in  December, 
1824,  the  re-organization  of  the  judiciary  took  place,  they  were 
withdrawn  from  that  duty,  and  Circuit  judges  were  created,  by 
and  in  virtue  of  the  powers  contained  in  the  6th  Article  of  the 
Constitution  of  the  State,  who  were,  when  once  created,  de- 
clared by  that  article  to  hold  their  offices  during  good  be- 
havior, and  subject  only  to  removal  by  impeachment  or  by 
address.  The  repealing  of  the  law  which  created  the  Circuit 
Courts,  of  which  the  persons  were  judges,  1st  January  and 
February,  1827,  however  it  may  be  supposed  to  have  destroyed 
the  Courts  previously  created  in  1824,  under  that  provision  of 
the  1st  Section  of  the  6th  Article  of  the  Constitution,  which 
declares,  "  The  judicial  power  of  the  State  shall  be  vested  in 
one  Supreme  Court  and  such  inferior  courts  as  the  General 
Assembly  shall  from  time  to  time  ordain  and  establish,"  could 
not,  in  my  humble  judgment,  have  in  the  least  affected  the 
tenure  of  the  office  of  the  judge.  The  shield  of  the  Constitu- 
tion was  placed  between  him  and  the  act  of  destruction,  and  if 
it  failed  to  afford  the  protection  guaranteed  by  its  broad  and 
comprehensive  declaration  of  his  right,  it  is  doubtless  because 
he  neglected  to  seek  the  shelter  it  afforded.  If  it  be  conceded 
that  all  inferior  courts,  called  into  being  under  this  section 
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of  tlie  Constitution,  might  at  all  times  be  again  de- 
[*2'2S]  stroyed,  and  that  the  *po\ver  again  to  create,  neces- 
sarily implies  an  equal  right  to  destroy,  still  it  seems 
to  me  imjiossible  to  suppose  that  the  officer,  chosen  under  the 
Constitution,  should  be  involved  in  the  destruction. 

It  is  not  in  my  judgment  necessary  to  the  denial  of  the  right 
of  the  judge  to  remo\e  the  relator  from  the  office  of  clerk  of 
the  Circuit  Court,  that  it  should  rest  at  all  on  the  effect  of  the 
acts  of  1827,  repealing  the  act  of  1824,  under  which  the  judges 
of  the  then  Circuit  Courts  were  chosen,  and  the  clerks  ap- 
jiointed ;  for  while  it  is  admitted  that  the  Coiirt  created  by 
the  act  of  1824  may  have  been  destroyed,  and  the  office  of 
clerk  with  it,  still  the  Constitution  ])reserved  the  official  ex- 
istence of  the  judge,  and  though  his  duties  were  taken  away 
and  transferred  to  others,  his  office  still  remained.  The  act 
then  of  re-organizing  anew  the  Circuit  Courts  under  the  act  of 
1827,  and  re-assigning  the  Su])reme  Court  judges  to  the  duties 
of  holding  Circuit  Courts,  and  their  appointment  of  other 
clerks,  or  the  re-ap])ointment  of  the  old  ones,  form  no  ground 
upon  which  the  removal  in  the  present  case  can  be  witli  pro- 
priety based. 

The  cases  seem  to  me  not  by  any  means  apposite.  The 
dissimilarity  of  the  provisions  in  the  act  of  1827.  and  the  act 
of  1835,  providing  for  a  uniform  mode  of  holdijig  the  Circuit 
<\)urts  in  this  State,  is,  I  think,  most  manifestly  to  be  per- 
ceived, from  a  comi)arison  of  the  language  used  in  them.  The 
act  af  1827  professed,  in  open  and  undisguised  terms,  to  abro- 
gate the  Circuit  Courts  created  by  the  act  of  1824,  and  t<ie  re- 
orgnnization  ju'ovided  in  the  same  act  referred  to  those  Courts 
as  having  heretofore  had  an  existence.  The  act  of  1835  has 
not  the  most  distant  allusion  to  an  abrogation  of  the  Circuit 
(/onrts,  but  provides  for  the  choice  of  other  officers,  who  are 
to  bo  assigned  to  the  holding  of  Courts  in  existence,  and  such 
as  shoulcl  be  thereafter  re(juired  to  be  held,  in  the  several 
counties  of  the  State.  It  is  in  vain  then  to  refer,  in  my  opin- 
ion, to  the  acts  of  1827,  or  the  practice  under  them,  in  relation 
t()  the  appointment  of  clerks,  to  sustain  the  removal  tif  the 
relator  in  this  case.  The  clerk  could  alone  have  been  removed 
for  some  one  of  the  causes  named  in  the  several  laws  already 
referred  to,  in  the  manner  provided  in  the  23d  section  of  the 
act  of  182!)  (R.  L.  152;  Gale's  Stat.  172).  It  has  been  urged 
in  the  argument,  that  the  12th  section  of  the  act  of  the  l-'Uh 
Feb.  1S35  (Acts  of  1S35,  171-2;  Gale's  Stat.  188),  regulatiui,' 
tlu"  times  of  holding  the  Supreme  and  Circuit  Courts,  author- 
i/.i'd  the  removal.  I  can  see  nothing  in  that  section  warrant- 
ing such  an  inference,  nuich  less  expressly  i)roviding  there- 
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for,  or  recognizing  the  power.  It  is  merely  declaratory  of  the 
manner  in  which  clerks  appointed,  or  to  be  appointed,  under 
the  act  establishing  a  uniform  mode  of  holding  Circuit  Courts, 
should  give  bond.  This  was  merely  a  provision  in 
relation  to  *appointments  to  vacancies,  and  Courts  [*229] 
of  counties  newly  organized.  If  it  had  intended  to 
have  conferred  the  power  of  removal,  it  would  have  spoken 
out  in  language  not  to  be  misunderstood. 

Considering  that  the  power  of  appointment  under  the  Con- 
stitution is  committed  to  the  judges  of  the  Court,  as  the  organs 
thereof,  and  is  not  a  mere  personal  authority  to  be  exercised 
l)y  every  new  incumbent,  and  that  the  tenure  of  the  oiEce  of 
clerk  is  limited  and  delined  by  law  ;  that  the  causes  for  which 
the  clerk  shall  be  removed  have  been  also  defined,  and  the 
modes  of  proceeding  prescribed  ;  and  that  the  regularity  of  the 
proceedings  and  records  of  the  courts,  and  the  duties  which  ap- 
pertain to  the  office  will  be  greatly  promoted  by  uniformity  and 
stability  of  the  tenure  under  which  the  incumbents  hold  their  of- 
fices; I  feel  constrained  from  a  sense  of  what  I  am  convinced  upon 
mature  reflection  upon  the  points  made,  is  the  just  and  rational 
interpretation  of  the  Constitution  and  the  laws  relative  thereto, 
to  concur  in  the  judgment  of  the  Court  in  favor  of  the  relator. 

Judgment  reversed. 


Philip  Claek,  plaintiff  in  error,  v.  Bayless  Lake, 
defendant  in  error. 

Error  to  Sangamon. 

Obstruction  of  navigable  stream — Liability — Evidence. — In  an 
action  by  C.  against  L.,  for  erecting  a  dam  across  a  navigable  stream,  which 
obstructed  its  navigation,  and  by  means  of  which  C.'s  boat  and  boat 
load  of  corn  were  lost,  the  defendant  asked  a  witness  "whether  there  was 
not  another  mill-dam  across  said  river  below  the  defendant's  mill-dam, 
erected  in  violation  of  law,  which  was  higher  than  the  defendant's  mill-dam; 
and  whether  said  lower  dam  would  not  have  prevented  plaintiff  from  pro- 
ceeding to  the  lower  markets  of  JSTatchez  or  New  Orleans,  as  it  was  late  in 
the  season,  and  no  other  tide  might  take  place  in  the  river  during  that 
Feason,  even  if  the  plaintiff  could  have  gone  over  the  defendant's  mill-dam." 
Hi'ld,  that  the  question  was  illegal  and  improper. 

The  law  is  well  settled,  that  every  person  who  erects  an  obstruction  across 
a  public  highway  is  liable  for  all  the  injuries  that  result  from  it.  It  is  con- 
sequently no  excuse  that  another  obstruction  would  have  produced  the  same 
effect. 

The  rule  relative  to  receiving  or  rejecting  testimony,  is :  Does  the  pro- 
posed testimony  tend  to  prove  the  issue  joined  between  the  parties?  If  the 
trs'imony  offered  does  not  tend  to  prove  the  issue,  or  is  calculated  t6 
lead  the  jury  astray,  it  ought  to  be  rejected. 
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This  cause  was  tried  at  tlie  July  term,  1835,  of  the  Sanga- 
mon Circuit  Court,  before  the  Hon.  Ricliai'd  M.  Young  and 
a  jury,  and  a  verdict  and  judgment  rendered  for  the  defend- 
ant. 

C.  "Walker,  for  the  plaintiff  in  error. 

[*230]     *J.  T.  Stuart  and  M.  McConnell,  for  the  defendant 
in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  trespass  on  the  case,  brought  by  Clark 
against  Lake,  in  the  Sangamon  Circuit  Court.  The  plaintitf 
declared  against  the  defendant  for  erecting  a  dam  across  the 
Sangamon  river — which  stream  had  been  declared  a  ]niblic 
highway  by  a  statute  of  this  State — whereby  the  plaintiff  liad 
been  obstructed  in  the  navigation  thereof,  while  jiroceeding 
down  the  river  with  a  boat  load  of  corn,  and  thereby  lost  liis 
said  boat  and  contents.  The  defendant  pleaded  not  guilty.  On 
the  trial  of  the  cause,  the  jjlaintilf  gave  evidence  conducing  to 
prove  tbat  he  descended  said  river  with  a  boat  load  of  corn, 
with  a  sutticient  tide  of  water  to  descend  the  river,  if  it  had 
not  been  obstructed  by  artificial  obstacles,  and  intending  to  go 
to  Natchez  or  Kew  Orleans.  Tbat  when  the  boat  arrived 
M'ithin  three  fourths  of  a  mile  of  the  defendant's  mill-dam,  he 
stopped  his  boat.  That  in  conserpience  of  the  said  dam's  im- 
jieding  the  navigation  of  the  said  river,  the  boat  could  not  pro- 
ceed on  the  trip,  and,  in  consecjuence  of  being  so  stop)  ed,  tlie 
corn  was  lost.  That  the  coi-n  was  worth  twelve  and  a  half  cents 
])er  bushel  where  it  was  stopjied  on  the  river,  and  worth 
seventy-five  cents  at  the  lower  markets.  After  the  foregoing 
evidence  was  given,  the  defendant  asked  a  witness,  "  Whether 
there  was  not  another  mill-dam  across  said  river,  below  the  de- 
fendant's mill-dam,  erected  in  violation  of"said  law,  which  was 
higher  than  the  defendant's  mill  dam;  and  whether  said  lower 
dam  would  not  have  ])revcntcd  jjlaintiif  from  jtrocccding  to  the 
lower  markets  of  Natchez  or  New  Orleans,  as  it  Avaslate  in  the 
season  and  no  other  tide  might  take  ))lace  in  the  river  during 
that  seasoTi,  even  if  the  ])laintifr  could  have  gone  over  the  de- 
fendant's mill-dam," — to  Mhich  the  plaintiff's  counsel  (»bjected; 
but  the  court  overniled  the  objection  and  jiermitted  the  ques- 
tion to  be  asked  and  the  defendant  to  ])rove  that  fact  to  tlio 
jury  by  said  witness.  To  which  opinion  and  judgment  of  the 
Court  the  iilaintiff  by  his  counsel  e.xcejifed. 

The  only  question  presented  in  this  case  is,  M-hether  the  Cir- 
cuit Court  erred  in  iiermitting  this  testimony  to  be  given  to 
the  jury. 
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It  appears  from  the  record  that  the  verdict  was  for  the  de- 
endant,  which  probably  shows  the  effect  that  this  testimony 
was  designed  to  have.  This  Court  can  not  conceive  what  other 
use  could  have  been  made  of  this  testimony  unless  it  was  to 
urge  to  the  jury  that  if  the  plaintiff'  could,  have  passed  the  de- 
fendant's dam  he  would  not  have  been  benefited  by  it,  as  he 
inevitably  would  have  been  stopped  by  the  dam  lower 
down  the  river.  This  mode  *of  reasoning,  if  adopted,  [*231] 
was  not  more  unsound  in  morals  than  in  law.  The  law 
is  well  settled  that  every  person  who  erects  an  obstruction 
across  a  public  highway  is  liable  for  all  the  injuries  that  result 
from  it.  It  is  consequently  no  excuse  that  another  obstruction 
would  have  produced  the  same  effect,  for  the  obvious  reason 
that  the  party  injured  by  the  first  obstruction  has  no  cause  of 
action  against  the  person  who  erected  the  second.  In  the  pres- 
ent case  the  second  mill-dam  had  not  delayed  the  plaintiff ;  and 
of  course  he  could  not  have  sued  the  person  who  erected  it.  If 
the  plaintiff  sought  to  recover  damages  for  a  greater  amount 
than  the  value  of  the  corn  and  boat,  where  the  injury  oc- 
curred, by  showing  how  much  profits  he  had  lost  by  the  ob- 
struction occasioned  by  defendant's  mill-dam,  it  doubtless  would 
have  been  proper  for  the  defendant  to  show,  in  mitigation  of 
damages,  that  such  profits  could  never  have  been  realized  in 
consequence  of  the  impossibility  of  the  boat's  making  the  lower 
markets  occasioned  by  obstructions  in  tlie  river  below  defend- 
ant's mill-dam.  It  is  manifest,  however,  that  the  evidence  was 
not  offered  in  mitigation  of  damages,  because  no  such  limita- 
tion was  proposed  by  the  defendant  nor  required  by  the  Cir- 
cuit Court.  The  true  rule  relative  to  receiving  or  rejecting 
testimony  is,  Does  the  proposed  testimony  tend  to  prove 
the  issue  joined  between  the  parties  ?  If  the  testimony  offered 
does  not  tend  to  prove  the  issue  or  is  calculated  to  lead  the 
jury  astray,  it  ought  to  be  rejected.  This  Court  believing  that 
such  may  have  been  the  effect  of  the  question  asked  by  the 
defendant  are  of  opinion  that  the  Circuit  Court  erred  in  not 
rejecting  it. 

The  judgment  is  therefore  reversed  with  costs,  and  the  cause 
remanded,  with  directions  to  the  Circuit  Court  of  Sangamon 
county  to  award  a  venire  de  novo._ 

Judgment  reversed,. 
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^Marshall  v.  Maury. 


Abraham  Marshall,  appellant,  v.  Abraham  Maury, 

appellee. 

Appeal  from  Schuyler, 

FoRKCLOsxTRE  OF  MORTGAGE — SciRE  FACIAS. — A  scire  facios  to  foreclose 
a  mortgrage,  is  considered  both  as  process  and  declaration;  and  the  proper 
course  to  take  advantage  of  informalities  is  by  dennu-rer. 

A  scire  facias  may  be  amended. 

The  objection  that  a  judgment  was  given  without  a  rule  to  plead,  cannot 
be  assigned  for  error. 

A  scire  facias  on  a  mortgage  is  a  proceeding  i>i  rem;  and  the  judgment 
should  direct  the  sale  of  the  mortgaged  premises.  The  direction,  "that  a  spe- 
cial execution  issue  therefor,  according  to  the  statute  in  such  case  made  and 
provided,"  is  not  sufBcient. 

[■*232]       *This  cause  was  heard  at  the  June  term,  1835,  of  the 
Schuyler  Circuit  Court,  before  the  Hon.   Stephen  T. 
Logan,  and  judgment  rendei'ed  for  the  appellee. 

C.  "Walker  and  G.  "W.  P.  Maxwell,  for  the  appellant. 

0.  n.  Bkowning,  for  the  appellee. 

LocKwooD,  Justice,  delivered  the  oi>inion  of  the  Court : 
This  was  a  scire  faeia.*^  ))rought  by  Maury  against  j\[arshall 
in  the  Schuyler  CircuitCourt,  to  foreclose  a  mortgage  executed 
by  Marshall  to  Maury.  A  motion  was  made  in  the  Circuit 
Court  by  the  defendant  below,  to  quash  the  scire  facias^  for 
not  averring  that  the  note  copied  into  it  was  the  note  referred 
to  in  the  mortgage,  and  becau.<;e  it  did  not  assign  either  a 
bnsach  of  the  mortgage  or  a  breach  of  the  note.  The  Cir- 
cuit Court  overruled  the  motion,  and  the  defendant  not  mak- 
ing any  further  detense,  the  Court  gave  judgment  for  the 
plaintill'  for  the  amount  due  on  the  mortgage,  with  directions 
"  that  a  sjiecial  execution  issue  therefor,  according  to  the  stat- 
ute in  such  case  made  and  provided." 
The  errors  assigned  are : 

1.  That  the  (circuit  Court  refused  to  quash  the  sch'c  facias. 

2.  Entering  judgment  without  a  rule  to  plead. 

3.  Kendering  judgment   for   more   than    the   scire  facias 
claimed. 

4.  Kendering  judgment  generally  instead  of  specially. 


CiTK.n:  4  Scam.  :?7.t:  20111.  515. 
S4'ertH/f'J4;  25  111.89. 
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A  scire  facias  is  considered  both  as  process  and  declaration, 
and  the  proper  course  to  take  advantage  of  informalities  is  by 
demurrrer.  Had  the  defendant  below  demurred,  the  scii^e 
facias  might  have  been  amended.  (State  Bank  of  Illinois  v. 
Buckmaster,  Breese,  133;  Snyder?;.  The  State  Bank  of  Illinois, 
Breese,  122.)  The  motion  to  quash  was  therefore  correctly 
overruled.  The  objection  that  tlie  judgment  was  given  with- 
out a  rule  to  plead,  can  not  be  assigned  for  error.  If  according 
to  the  practice  of  the  Court  below,  a  rule  to  plead  ought  to 
have  been  entered,  the  proper  course  would  have  been  to  ap- 
ply to  the  Court  below  to  have  set  aside  the  judgment  for 
irregularity.  The  last  error  assigned  is  fatal.  The  statute 
provides  "  That  the  Court  may  proceed  to  give  judgment, 
Avith  costs,  for  such  sum  as  may  be  due  by  said  mortgage,  or 
appear  to  be  due  by  the  pleadings,  or  after  defense,  if  any  be 
made,  and  also  that  said  mortgaged  premises  be  sold  to  satisfy 
such  judgment."  A  sci7'e  facias  on  a  mortgage  is  a  proceed- 
ing in  rein;  and  the  judgment  should  have  been,  as  the  statute 
directs,  to  sell  the  mortgaged  premises.  For  this  error  the 
judgment  must  be  reversed  with  costs,  and  the  cause  remand- 
ed, with  directions  to  __the  Circuit  Court  to  give  the  proper 
judgment. 

Judgme7it  reversed. 


*Olivee    C.   Vanlandingham,    plaintiff  in     [*233] 
error,   v.   William   Fellows,   Cornelius 
Fellows,  and  Abraham  Hite,   co-partners,    under 
the  style   of  W.  &  C.  Fellows  &   Co.,  defendants   in 
error. 

Error  to  Gallatin. 

Record — ^What  not  a  part  of. — The  reasons  filed  by  a  party,  as  the 
foundation  for  a  motion  in  the  Circuit  Court,  do  not  thereby  become  a  part 
of  the  record.  To  make  them  a  part  of  the  record  they  should  be  embodied 
in  a  bill  of  exceptions. 

Writ  op  inquiry. — A  writ  of  inquiry  may  be  executed  in  vacation  as 
■well  as  in  term  time.  It  may  be  executed  at  any  place  within  the  sheriff's 
bailiwick.     The  statute  has  not  changed  the  common  law  in  this  respect. 

If  any  irregularity  take  place  in  the  execution  of  a  writ  of  inquiry,  the 
proper  way  is  to  apply,  upon  affidavit,  to  the  Circuit  Court  to  set  the  in- 
quest aside. 

The  judgment  in  this  cause  was  rendered  at  the  July  term. 

Cited:  4  Scam.  420;  3  Gilm.  154;  16  lU.  532. 
See  27  111.  71. 

231 


233  YANDALIA. 


Vanlandingham  r.  Fallows  et  al. 


J.835,   of  the  Gallatin  Circuit  Court,  by  the  Hon.  Alex.  F. 
Grant. 

"W.  J.  Gate  WOOD  and  J.  J.  Robinson,  for  the  plaintiff  in  er- 
ror. 

H.  Eddy,  for  the  defendants  in  error. 

LocKwoon,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  commenced  by  VV.  &  C. 
Fellows  and  company  against  Vanlandingham,  in  the  Gallatin 
Circuit  Court,  for  goods  sold,  money  lent  and  advanced,  and 
paid,  laid  out  and  expended,  and  also  for  money  had  and  re- 
ceived, and  an  inshnul  comjyatassent. 

The  defendant  below  made  defanlt,  whereupon  a  judgment 
by  default  was  entered,  and  a  writ  of  in(piiry  awarded  to  l)e  ex- 
ecuted in  vacation. 

At  the  next  term  of  the  Gallatin  Circuit  Court,  to  wit,  on 
the  17th  day  of  A]iril,  1835,  njion  the  return  of  the  writ  of 
inquiry,  final  judgment  was  given  for  the  ])laintitfs  below. 
Subsequently,  in  the  same  term,  to  wit,  on  the  18th  day  of 
April,  the  defendant  below  moved  the  Court  to  set  aside  the 
inquistion,  and  tiled  reasons  therefor,  but  did  nut  accompany 
them,  with  an  affidavit  of  their  truth.  The  Court  overruled 
the  motion. 

To  reverse  this  decision,  a  writ  of  error  lias  been  brought  to 
this  Court,  and  the  following  errors  assigned,  to  wit :  1.  That 
the  writ  of  inijuiry  was  executed  in  vacation,  and  not  in  term 
time,  and  in  open  Court.  2.  That  the  ])laintitf  in  error  had 
no  notice  of  the  time  and  ])lace  of  executing  the  writ  of  in- 
quiry. 3.  That  the  verdict  was  contrary  to  law  and  evidence. 
4.  That  the  Court  overruled  the  motion  to  quash  the  writ, 
bet  aside  the  verdict,  and  arrest  the  judgment. 

In  relation  to  the  three  last  errors  assigned,  the  Court  are 
clearly  of  opinion  that  they  can  not  be  assigned  foi'  er- 
[*234]  ror.  The  ^reasons  iiled  hy  a  jiarty,  asthe  foundation 
for  a  motion,  do  not  thereby  become  a  ])art  of  the 
record.  If  the  facts  had  been  pr(q)erly  before  the  Circuit 
Court,  and  that  Court  liad  decided  erroneously,  the  pro])er 
course  would  have  been  to  have  taken  a  bill  of  exceptions. 
For  anything  that  appears  from  the  record,  the  Circuit  Court 
may  have  overruled  the  motion  to  set  aside  the  inquisition, 
hi'cause  no  allidavit  had  been  tiled  showing  the  truth  of  the 
rc'as(»ns  relied  on.  Jf  the  Circuit  CVnirt  ivfusod  the  motion 
iij on  this  ground,  it  decided  correctly.  Jhit  this  Court  can 
not  take  any  notice  of  the  reasons  liiod  in  the  Coui't  below,  as 
the  ground  of  the  motion  to  set  aside  the  writ  of  iuipiiry,  etc., 
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because  we  consider  them  as  forming  no  part  of  the  record. 
The  only  question  for  our  decision  is  that  arising  from  the 
order  of  the  Ciicuit  Court,  that  a  writ  of  inquiry  issue,  to  be 
executed  in  vacation.  Was  this  irregular?  A  jvritof  inquiry 
at  common  law  is  a  mere  inquest  of  office,  to  inform  the  con- 
science of  the  Court,  who,  if  it  please,  may  itself  assess  tlie 
damages,  with  the  assent  of  the  plaintiff,  or  direct  them  to  be 
assessed  by  the  sheriff  or  other  proper  officer.  (Tidd's  Pract. 
617.)  In  the  performance  of  this  duty  it  has  been  decided 
that  the  sheriff  acts  ministerially,  and  consequently  the  writ 
may  be  executed  by  a  deputy.  But  if  it  appears  that  impor- 
tant questions  of  law  will  arise  on  the  execution  of  the  writ, 
the  Court  will  order  it  to  be  executed  in  open  Court.  (Tidd's 
Pract.  623.)  From  this  view  of  the  common  law,  relative  to 
writs  of  inquiry,  it  follows  that  it  is  not  necessary  to  execute 
the  writ  in  Court,  unless  expressly  so  directed  by  the  Court, 
nor  in  term  time,  nor  at  the  Court  House.  It,  like  other 
writs,  may  be  executed  at  any  place  within  the  sherift"'s  baili- 
wick. Should  any  irregularities  take  place,  such  as  want  of 
notice,  improper  persons  impaneled  as  jurors,  or  illegal  tes- 
timony received,  the  proper  course  is  to  apply,'  upon  affidavit 
of  the  facts,  to  the  Circuit  Court,  to  set  the  inquest  aside.  If 
then  the  order  of  the  Circuit  Court  to  execute  the  writ  in  va- 
cation is  no  violation  of  the  practice  at  common  law,  has  the 
13th  section  (E.  L.  490;  Gale's  Stat.  532)  of  the  "  Act  con- 
cerning Practice  in  Courts  of  Laiv,^''  changed  the  practice  so 
that  a  sheriff'  can  not  execute  a  writ  of  inquiry  of  damages? 
This  section  provides,  that  "Whenever  judgment  shall  be 
given  against  the  defendant  or  defendants  by  default,  in  any 
action  brought  on  any  instrument  of  writing  for  the  payment 
of  money  only,  the  Court  may  direct  the  clerk  to  assess  the 
damages  by  computing  the  interest,  and  report  the  same  to 
the  Court,  uj^on  which  final  judgment  shall  be  given;  and  in 
all  other  actions,  when  judgment  shall  go  by  default,  the 
plaintiff  may  have  his  damages  assessed  by  the  jury  in  Court." 

This  language  can  be  construed  only  to  mean  that 
the  plaintiff  *may,  if  he  elect  so  to  do,  have  his  in-  [*235] 
quest  taken  in  Court.  The  common  law  practice  is, 
as  we  have  seen,  that  the  plaintiff"  by  showing  good  reasons 
can  have  the  writ  of  inquiry  executed  in  Court ;  but  under 
this  statute  he  has  a  right  to  insist  upon  its  being  executed  in 
Court ;  yet  he  undoubtedly  may  waive  the  right.  The  order, 
then,  to  execute  the  writ  of  inquiry  in  vacation,  can  not  be  as- 
signed for  error  by  the  defendant  below. 

The  judgment  must  therefore  be  affirmed  with  costs. 

Judgment  affirmed. 
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Bustard  et  al.  v.  Morrison  et  al. 


John  Bustard  and  Charles  Nooe,  plaintitfs  in  error, 
V.  William  Morrison,  administrator  of  the  estate  of 
John  Edgar,  deceased,  James  Edgar,  Isabella  Ed- 
gar, Rachel  M.  McCracken,  Robert  McCrackex, 
and  Nicholas  McCrackex,  heirs  at  law  of  said  John 
Edgar,  deceased,  and  Robert  Morrison,  Thomas 
Short,  Leonard  Jones,  James  Nelson,  and 
Charles  Garner,  defendants  in  error. 

Error  to  Rcutdolph. 

CnANCEKY — Lien  of  jt'dgment. — It  is  not  the  province  of  a  court  of 
chancery  to  carry  into  effect  the  jud^nents  of  a  court  of  law. 

The  statute  makes  judgments  of  the  Circuit  Court  a  lien  upon  all  the  lands 
of  the  defendant  within  its  jurisdiction.  No  sale  or  transfer  of  these  lands 
after  judgment,  will  exempt  them  from  the  operation  of  an  execution  at  any 
time  within  seven  years. 

If  by  lapse  of  time,  or  his  own  negligence,  a  party  loses  his  lien,  a  court 
of  chancery  can  not  aid  him  by  extending  the  lieu  beyond  the  period  limited 
by  law. 

A  judgment  of  a  Circuit  Court  creates  no  lien  upon  lands  beyond  the  limits 
of  the  county  in  which  such  judgment  is  rendered. 

Tms'cause  was  decided  in  the  Court  below,  by  the  Hon 
Theoi)liilus  W.  Smith,  at  the  April  term,  lS3i. 

J.  Semi'LE,  for  the  jilaintiffs  in  error. 

J).  J.  Baker,  for  the  defendants  in  error,  contended : 
A  judgment  creditt)r  can  not  go  into  equity  to  set  up  or  en- 
force the  judgment  lien  against  the  real  estate  of  a  debtor  wlio 
dies  after  judgment,  the  existence  of  the  lien  and  the  method 
of  enforcing  it  being  ]iure1y  legal  matters.  Miami  Ex.  Co. 
Jidnkx.  Tarplii  et  al.,  3  Ohio,  517;  Conover's  Dig.  Index, 
130. 

Bill  in  eqnity,  etc.,  can  not  be  sustained,  as  complain- 
[*236]     ant  lias  bis  *iemedy  at  law.     Bustard  v.   Dahney  et 
al.,\  Oiiio,  7U  ;  Conover's  Dig.  Index,  137. 
Judgment  liens  are  matters  purely  legal,  etc.     6  Ohio,  1G2  ; 
Con.  Dig.  Index,  141-2. 

"Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court: 
The  material  facts  set  out  in  the  complainant's  bill  are,  that 

CiTKu:  28  III.  275;  84  III.  447;  103  III.  156. 
Soe4(;ilm.  50. 
;;3j 
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in  1821  they  obtained  a  judgment  in  the  Eandolph  Circuit 
Court  against  J.  Edgar  for  $829  ;  that  in  1823  an  execution 
issued  on  this  judgment,  which  was  replevied,  with  R.  Morri- 
son as  surety.  Other  executions  afterward  issued,  which  were 
returned  unsatisfied.  The  bill  further  sets  out  that  Edgar  died 
insolvent,  but  that  at  the  time  of  the  rendition  of  the  judg- 
ment he  was  the  owner  of  lands  in  the  counties  of  Eandolj)h, 
Jackson  and  Perry,  all  of  which  were  sold  to  persons  who  are 
made  defendants  to  the  bill  of  comjilaint,  subject,  however,  to 
the  judgment  of  the  complainants,  and  concludes  with  a  prayer 
that  the  lien  may  be  perpetual,  and  the  land  sold  to  satisfy 
their  judgment. 

To  this  bill  the  defendants  demurred.  The  Court  sustained 
the  demurrer,  and  the  decision  of  the  Court  sustaining  the 
demurrer  is  the  error  assigned  for  the  reversal  of  the  judg- 
ment below. 

It  is  clear  that  the  complainants  have  mistaken  their  rem- 
edy, and  the  effect  of  their  judgment.  It  is  not  the  province 
of  a  court  of  chancery  to  carry  into  effect  the  judgments  of  a 
court  of  law.  The  powers  of  a  court  of  law  are  amply  suffi- 
cient to  carry  into  effect  its  own  adjudications.  The  statute 
makes  judgments  of  the  Circuit  Court  alien  upon  all  the  lands 
■of  the  defendant  within  its  jurisdiction.  No  sale  or  transfer  of 
those  lands  after  judgment  will  exempt  them  from  the  operation 
of  an  execution  at  any  time  within  seven  years,  since  the  act  of 
1825  (R.  L.  371 ;  Gale's  Stat.  389).  In  this  case,  according  to  the 
complainant's  own  showing,  the  lands  were  sold  subject  to  their 
judgment.  The  party,  then,  have  mistaken  their  remedy  in 
applying  to  a  court  of  chancery  to  enforce  their  judgment, 
instead  of  availing  themselves  of  the  process  of  the  court  by 
which  it  was  rendered.  If  by  the  lapse  of  time  and  their  own 
laches  they  have  lost  their  lien,  a  court  of  chancery  can  not 
aid  them  by  extending  the  lien  beyond  the  period  limited  by 
law ;  neither  can  it  make  the  judgment  of  the  Randolph  Cir- 
cuit Court  a  lien  upon  the  land  lying  in  the  counties  of  Jack- 
son and  Perry.  The  judgment  of  a  Circuit  Court  creates  no 
lien  upon  land  beyond  the  limit  of  its  jurisdiction,  to  wit,  the 
county  in  which  such  judgment  is  rendered. 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

tltidgment  affirmed. 
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Robinson  v.  Harlan. 


[*237]     *  Jeffrey  Robinson,  appellant,  v.  James  D. 
Harlan,  appellee. 

Appeal  from  Wayne. 

Duty  of  constable  to  execute  process— Jurisdiction  of  justice — 
Pleading. — It  can  not  be  denied  that  a  constable  is  liable  where  he  has -will- 
fully neglected  or  refused  to  execute  lawful  process  issued  upon  a  judgment 
rendered  by  a  justice  of  the  peace,  in'acase  where  he  had  jurisdiction  of  the 
subject-matter  litigated;  but,  to  enforce  this  liability,  it  is  not  only  necessary 
for  the  declaration  to  allege  generally  that  the  magistrate  had  jurisdiction, 
but  it  should  set  out  speciiically  the  kind  of  action  and  extoiit  of  the 
plaintiff's  claim,  in  order  to  show  to  the  Court  tliat  the  justice  had  jurisdic- 
tion. 

A  justice's  court  is  one  of  limited  jurisdiction ;  the  statute  is  the  charter  of 
its  authority;  and  whenever  it  assumes  jurisdiction  in  a  case  not  conferred  by 
the  statute,  it*;  acts  are  null  and  void,  and  the  otticer  obeying  its  proce.ss  in 
such  a  case  makes  himself  liable.  But  if  the  Court  has  jurisdiction,  the 
oificer  is  not  bound  to  inquire  farther,  its  process  is  suiiicient  authority  to  him. 

This  eunse  was  tried  in  tlie  Court  below,  at  the  Septemher 
term,  IS'ii),  betore  the  Hon.  Alex.  F.  Grant,  and  judgment 
rendered  for  the  defendant.  The  ])laintiti'  api^ealed  to  this 
court. 

J.  Pearson,  for  the  appellant,  cited  Cowen's  Justice,  663, 
665;  K.  L.  351 ;  Breese,  284;  2  Tidd's  Tract.  1030,  1(»31, 1061, 
1065,  1067,  103(5,  1032  ;  Bae.  Abr.  title  I);  4  Ohio  R.  136 ; 
Conover's  Dig.  275. 

O.  B.  Fkklin,  for  the  appellee. 

"Wilson,  Chief  Justice,  delivered  the  op.inion  of  the  Court : 
Tills  was  an  action  of  /n'spa,s\9  on  the  v<iSi\  brought  by  Ivob- 
inson  agaln.^t  Harlan,  as  constable,  for  neglecting-  and  refusing 
to  execute  j/rocfss  i.>^sued  by  a  justice  of  tlie  jieace,  u])on  a 
jud^mtmt  rendered  by  the  justice  in  favor  of  the  plaintiff, 
agamst  Jolin  B.  Gash.  The  declaration  alleges  that  tlie  judg- 
ment was  rendered,  and  an  execution  first  issued  and  put  into 
the  hands  of  Harlan,  as  constable,  u]>on  which  lie  returned 
"no  j)rop('rty  found,"  after  which  a  capia.'i  was  i.>^sucd  and  rc- 
liirncd  by  Hai-Ian  "  not  found."  It  then  chai-gcs  that  ujuui 
the  execution  the  const;iblc  might  have  made  the  money,  and 
that  with  the  capias  he  might  have  taken  the  b«»dy  of  Gash, 
but  that  he  refused  and  neglected  to  do  either,  to  the  damage 

Cited:  ;}  (Jilm.  79. 
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of  tlie  plaintiff  $200.      To  this  declaration  tlic  defendant  in- 
terposed a  demnrrer,  whicli  was  sustained  by  the  Conrt. 

It  can  not  be  denied  that  a  constable  is  liable  where  he  has  will- 
fully neo-lected  or  refused  to  execute  lawful  process  issued  upon 
a  judgment  rendered  by  a  justice  in  a  case  where  he  had  jiu'is- 
diction  of  the  subject-matter  litigated  ;  but  to  enforce  this  lia- 
bility, it  is  not  only  necessary  for  the  declaration  to  allege 
generally  that  the  magistrate  had  jurisdiction,  but  it 
should  set  *out  specifically  the  kind  of  action,  and  ex-  [*238] 
tent  of  the  plaintiff's  claim,  in  order  to  show  to  the 
Court  that  the  justice  had  jurisdiction. 

The  declaration  in  this  case  is  essentially  defective  in  this 
respect;  it  does  not  set  out  the  cause  of  action,  or  cont«»in 
even  a  general  allegation  of  the  justice's  jurisdiction.  The 
reason  of  this  rule  is  obvious.  By  adverting  to  the  organiza- 
tion and  powers  of  a  justice's  court,  it  will  be  perceived  that 
it  is  one  of  limited  jurisdiction.  The  statute  is  the  charter  of 
its  authority;  and  whenever  it  assumes  jurisdiction  in  a  case 
not  conferred  by  the  statute,  its  acts  are  null  and  void,  and  the 
officer  obeying  its  process  in  such  a  case  makes  himself  liable. 
It  is  therefore  incumbent  upon  a  ministerial  officer  to  look  to 
the  jurisdiction  of  the  Court,  but  he  is  bound  to  look  no  farther. 
Its  process  is  a  sufficient  warrant  to  him  for  what  it  may  com- 
mand, however  erroneous  the  judgment  upon  which  it  issued, 
provided  it  did  not  exceed  the  limits  of  its  jurisdiction  as  to 
the  subject-matter  of  adjudication. 

For  anything  that  appears  from  the  plaintiff's  declaration  in 
this  case,  the  action  before  the  justice  may  have  been  for  slan- 
der, or  some  other  matter  not  cognizable  before  a  justice,  and 
if  so,  the  constable  was  not  bound  to  execute  the  execution  or 
capias.  The  defendant's  demurrer  to  the  plaintiff's  declara- 
tion was  therefore  properly  sustained  by  the  Circuit  Court, 
and  the  judgment  is  affirmed  with  costs. 

Judgment  affiimied. 


AsAHEL    Haxnum,    appellant,   v.  Elias   Thompson, 

appellee. 

Ai^lieal  from  Tut  nam. 

A  summons  not  under  seal,  issued  from  the  Circuit  Court,  should  be  quashed 
on  motion  in  that  Court. 

Cited:    12  lU.  233.    See  j)ost  395;  2  Gilm.  166. 
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E.  Eddy,  for  the  appellant. 

Browne,  Justice,  delivered  the  opinion  of  the  Court : 
This  is  an  action  of  trespass  on  the  case  brought  by  Elias 
Tlioinj>son  against  Asahel  ILiiuium,  in  the  Circuit  Court  of 
Putnam  county.  The  judgment  was  rendered  in  favor  of  the 
plaintilf,  against  the  defendant,  in  the  Circuit  Court,  for  one 
liundred  dollars.  To  reverse  the  decision,  the  defendant, 
Asahel  Hannum,  has  brought  the  cause  to  this  Court  by  ap- 
peal. It  is  not  necessary  to  notice  but  one  point  in 
[*239]  the  case.  It  ai:)]iears  from  the  record  *that  the  clerk 
of  the  Circuit  Court  had  omitted  to  put  his  seal  to  the 
original  summons.  The  defendant  by  his  counsel  moved  the 
Court  to  quash  the  sunnnons,  for  want  of  a  seal  to  it;  which 
motion  was  overruled  by  the  Court.  The  Court  erred  in  re- 
fusing to  quash  the  sunnnons.  By  the  practice  act  (K.  L. 
487  ;  Gale's  Stat.  520),  it  is  provided  that  the  first  process 
sliall  be  a  summons,  etc.,  which  summons  shall  be  issued  under 
the  seal  of  the  Court,  etc.  For  which  error  the  judgment  of 
the  Circuit  Court  is  reversed  with  costs. 

Judgment  reversed. 


William  Ogle,  plaintiff  in  error,  v.  Ananias  Coffey, 
wlio  sues  for  the  use  of  John  Beck,  defendant  in 
error. 

Error  to  Madison. 

The  return  of  a  sheriff  sliouUl  state  the  manner  in  Avhicli  the  process  was  ex- 
e'-iiti'd.  "  Excfuteil  <^L't.  18th,  1832,  as  coiumamled  within,"  is  not  a  sutK- 
eient  return  to  a  sunnnons. 

J.  B.  Thomas  and  D.  Prickett,  for  the  plaintiff  in  error. 

J.  Semi'LE,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  defit  on  a  judgment  rendered  in  the 

State  of  Kentucky.     Judgment  was  rendered  by  default  in  the 

Madison  Ciiciiit  Court. 

The  principal  error  assigned  is  the  want  of  personal  service 

of  the  summons  on  the  defendant.     The  return  of  the  sheriff 


CiTKo:    16  111.  .?00:  24  HI.  228;  27  HI.  .^li. 
lUvtiniruishiHl,  20  111.  91;  57  HI.  82. 
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is  not  in  compliance  with  the  provision  of  the  law  directing 
the  manner  of  making  the  service  and  return  by  the  sheriff. 
The  return  of  the  sheriff'  is,  "  Executed  Oct.  18th,  1832,  as 
commanded  within." 

Whether  the  date  specified  is  intended  for  the  date  of  the 
day  of  service,  or  is  the  day  on  which  the  summons  is  retui-ned, 
is  wholly  uncertain.  The  manner  of  making  the  service  is  still 
more  doubtful.  Whether  it  was  by  reading  the  summons  to 
the  defendant  or  by  delivering  a  copy,  is  left  to  conjecture, 
and  it  is  impossible  to  say  which  course  was  adopted,  or 
whether  either  was  pursued. 

The  case  falls  directly  within  the  rule  laid  down  in  the  cases 
of  Wilso?i  V.  Greathouse,  and  Clertison  and  Hunter  v.  Hmnm^ 
decided  in  June  term,  1835.     {Ante  174,  176.) 

The  judgment  is  reversed  with  costs. 

Jtidgment  reversed. 

LocKwooD  and  Browne,  Justices,  gave  no  opinion  in  his 
case,  not  being  present  at  the  argument  of  the  cause. 


*Thomas  Bentley,  plaintiff  in  error,  v.  John     [*240] 
Doe,  exdem.  Mieon  K.  Bkownson,  defend- 
ant in  error. 

Error  to  Morgan. 

In  an  action  of  ejectment,  where  the  judgment  of  the  Circuit  Court  is  for 
premises  not  described  in  the  declaration,  the  judgment  will  be  reversed. 

M.  McCoNNELL,  for  the  plaintiff  in  error. 

Wm.  Thoivias,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  ejectment.     The  declaration  contains  a 
demise  of  certain  premises,  described  as  lots  of  gi-ound  in  the 
town  of  ISTaples,  by  numbers  twenty-live  in  block  number  nine, 
and  six  in  block  number  nine,  with  their  appurtenances. 

On  the  plea  of  not  guilty,  the  case  was  submitted  to  the  de- 
cision of  the  Circuit  Court,  without  the  intervention  of  a  jury, 
on  the  evidence  adduced  by  the  parties.  By  the  record  it  ap- 
pears that  the  Court  found  the  defendant  guilty  of  the  tres- 
pass and  ejectment,  as  to  lot  number  five  in  block  number  nine, 
upon  which  judgment  was  entered  for  the  lessor  of  the  plaint- 
iff' for  the  premises  described  in  the  finding.    Among  a  variety 
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of  errors  assigned  under  the  decision  of  tlie  Circuit  Court,  ap- 
])earino;  by  the  bill  of  exceptions  taken  in  the  cause,  it  is 
assigned  for  error,  that  the  finding  and  judgment  is  for  a  lot 
not  det^cribed  in  the  declaration  of  the  plaintiff. 

The  lots  in  the  declaration  are  described  as  numberr. 
twenty-five  and  six.  Consequently  the  finding  and  judgment 
are  for  ju-emises  not  described,  nor  in  any  May  the  siilyect 
of  controversy.  It  is  possible  that  the  record  may  have  been 
in  this  ])artieular  erroneously  transcribed,  but  it  can  not  be 
known  how  this  is. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  with  instructions  to  award  a  venire  de  novo. 

The  plaintiff  in  error  recovers  his  costs. 

Judgment  reversed. 


Oliver   C.  Vanlandingham,  appellant,  v.  Thomas 
LowERY,  appellee. 

Appeal  from  Gallatin. 

Refekence — Practice. — Where  a  cause  has  been  referred  by  a  rule  of 
Court,  it  is  incumbent  on  the  party  objcctinj?  to  tlie  report  of  the 
[*241]     referees  to  sliow  by  affidavit  that  some  *irrefrulurity  has  occurred.     In 
the  absence  of  such  proof,  their  proceeding-s  will  bo  decuuHl  to  have 
been  re^^lar.     It  is  to  be  presumed  that  the  requisite  forms  have   been  ob- 
served, in  a  case  like  the  present,  without  a  recital. 

JrnoMENTS  wej'c  rendered  in  two  causes  between  the  same 
parties,  at  the  October  term  of  the  Gallatin  (Circuit  Court, 
the  Hon.  Justin  Harlan  presiding,  in  favor  of  the  defendant, 
Lowery.  The  ])laintift'  appealed  to  this  Court  and  assigned  the 
same  errors  in  each  ease.  , 

n.  Eddy,  for  the  appellant. 

D.  J.  Baker,  for  the  appellee. 

SMrrn,  Justice,  delivered  the  opinion  of  tlie  Court: 
These  two  actions  were  instituted  in  the  Circuit  Court  of 
Gallatin,  and  were  referred  by  the  nuitual  agreement  of  thejiar- 
ties,  under  the  folUnving  stipulatii-n  :  ''  These  two  caf-esare,  by 
consent  of  j)arties,  refciTcd  to  a  jury  of  twelve  disinterested 
men  to  be  sunnuoned  by  the  sheriff  or  any  ct»nstal>le,  t(»meet  at 
some  convenient  j)lace  in  Sliawncetown,  at  such  tiiue  after  the 
Circuit  is  over  as  either  party  ctr  attorney  shall  iix.  and  give 
the  other  one  week's  notice  of  said  jury,  to  hear  evidence  and 
decide  each  case   separately ;    and    the    said   jurors,  and  all 
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witnesses,  sliall  be  sworn  by  some  justice  of  the  peace,  and  the 
verdict  of  said  jury  shall  be  returned  to  the  Court,  and  shall 
form  the  judgment  of  this  Court."  This  order  was  renewed 
at  a  subsequent  term  not  having  been  acted  upon.  After  which, 
both  cases  were  tiied  and  verdicts  rendered  in  each  case  under 
said  rule.  When  the  verdicts  were  presented  to  the  Circuit 
Court,  objections  were  raised  to  the  entry  of  judgments  on 
those  verdicts  ;  but  we  can  gather  from  no  part  of  the  record 
what  those  objections  were.  There  is  nothing  in  the  record 
showing  tlie  least  departure  from  the  agreement  of  the  parties 
as  to  the  manner  in  which  the  cases  w^ere  to  be  decided. 

If  the  agreement  had  not  been  adhered  to  in  any  of  its  essen- 
tial terms,  the  party  dissatisfied  w4th  the  proceedings  had, 
should  have  made  the  departures  appear  by  affidavit  of  the 
facts,  and  have  then  moved  the  Circuit  Court  to  have  set 
aside  the  proceedings  had.  The  Circuit  Court  was  correct  in 
presuming  that  the  terms  of  the  rule  of  reference  had  been 
observed,  as  there  was  nothing  in  the  return  of  the  verdict  of 
the  twelve  peisons  selected  to  try  the  cause,  showing  any  ir- 
regularity. It  can  not,  I  think,  be  contended,  that  the  pres- 
ent cases  were  lef erred  under  our  statute,  but  that  the  parties 
chose  to  adopt  the  particular  mode  agreed  on  for  their  own 
convenience.  As  they  sought  this  course  there  are  many 
reasons  why  the  Circuit  Court  should  not  have  disturbed  the 
proceedings,  unless  they  had  evidence  of  a  direct  depart- 
ure from  the  terms  of  the  agreement,  which  resulted 
[*242]  *in  injustice  to  the  party  complaining  of  the  depart- 
ure. If  there  was  anything  of  this  kind  it -was  dehors 
the  record,  and  it  became  the  duty  of  the  complaining  party 
to  present  it  to  the  Court  in  a  tangible  shape,  so  that  it  could 
judge  of  the  necessity  and  propriety  of  vacating  the  proceed- 
ings had.  The  voluntary  agreement  of  the  parties  should  be 
carried  out  in  good  faith,  and  no  court  should  lend  a  willing 
ear  to  objections  of  a  technical  character  to  annul  a  proceeding 
voluntarily  had,  where  no  injustice  is  shoAvn  to  have  arisen, 
and  where  none  can  be  fairly  presumed.  The  forms  to  be 
observed  in  summoning  jurors,  swearing  them  and  the  wit- 
nesses, and  giving  notice,  are  presumed  in  a  case  like  the 
present,  without  a  recital,  to  have  been  done,  and  the  more  so 
as  either  party  had  the  means  of  seeing  it  done. 

It  was  the  interest  of  both  parties  to  see  that  the  proceed- 
ings were  regular,  and  this  Court  can  not,  in  the  absence 
of  anything  in  the  record  to  the  contrary,  presume  differ- 
ently. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Jxidgment  affi^^med. 
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Nancy  Reavis,   plaintiff  in   error,  v.  Isham  Reavis, 
defendant  in  error. 

Error  to  Bond. 

Dkcree  op  divouce — Alimony — Costs. — On.  a  bill  filed  alleging'  a  de- 
sertion for  more  than  two  years,  and  answer  confessinsr  the  desertion,  but 
justifying  it  on  account  of  repeated  cruelty  on  the  part  of  the  complainant, 
the  jury  having  found  the  charge  of  desertion  to  be  true,  a-s  alleged  in 
the  bill,  the  Court  ordered  a  decree  that  the  bands  of  matrimony  be  dis- 
solved, and  that  alimony  be  allowed  to  the  respondent  for  the  support  of 
herself  and  child,  and  that  the  cause  be  continued  to  the  next  term  of  the 
Court,  for  the  purpose  of  inquiring  into  the  amount  proper  to  be  allowed. 
At  the  next  term  of  the  Court,  the  same  evidence  was  admitted,  on  the  hear- 
ing of  the  question  in  relation  to  the  alimonv.  which  had  been  admitt+nl  on 
the  hearing  of  the  application  for  divorce,  tho  igh  objected  to  bj-  respondent; 
and  a  decree  for  one  cent  alimony,  and  tl  at  e  ich  party  should  pay  the  costs 
incurred  by  each,  on  tho  aiiplication  for  anuiony:  //cW  that  said  testimo- 
ny must  have  been  irrelevant  to  an  inquiry  on  the  question  of  alimony,  the 
only  question  remaining  to  be  decided,  and  that  it  was  error  to  admit  the 
same;  and  that  the  allowance  of  a  nmiinal  amount  of  alimony  wa.s  a  virtual 
resciTiding  of  tlie  judgment  of  the  Circuit  Court  at  the  previous  term. 

Tlie  iinal  judgment  of  the  Court  should  have  decreed  a  yearly  allowance 
commensurate  to  the  support  of  the  wife  and  child,  in  proportion  to  the 
husband's  ability,  and  her  condition  in  life. 

The  order  that  the  wife  should  pay  costs  was  also  erroneous. 

This  was  a  bill  for  divorce,  filed  by  Isham  Reavis,  against 
liis  wife,  Nancy,  setting  forth  for  cause,  desertion.  There  was 
a  verdict  for  coni]ilainant,  and  therenjion  the  Court  directed 
the  following  entry  to  be  made  :  '"  Ordered  that  the 
[*2-l:3]  bands  of  *matrim(jny  heretofore  existing  in  this, 
cause,  betM'cen  the  complainant  and  the  resjondent 
be  dissolved,  and  that  alimony  be  allowed  to  the  resjwndent 
for  the  maintenance  of  herself  and  child,  the  issue  of  said 
marriage,  and  that  the  amount  so  to  be  allowed  be  in(|uired  of 
by  evidence  to  be  heard  at  ne.xt  term,  until  which  time  the 
cause  is  contimied." 

At  the  next  term  of  the  Court,  to  wit,  at  the  May  term 
1885,  the  lion.  Thomas  Ford  presiding,  such  ])roceeding8 
were  had  that  the  following  bills  of  exceptions  were  allowed,' 
to  wit:  '"'■  If<hani  licavls  v.  uVunri/  Jieavis,  on  api)lication  for 
alimony. 

The  ]>arties  ap]ieared,  and  the  rcs]iondent  introduced  ]iroof 
of  the  value  of  com])1ainant's  real  and  ])ers(mal  estate,  and  the 
(•(implainant  thereupon  introduced  the  evidence  of  the  wit- 
nesses which  had  l)een  heard  on   the  former  issue  of  divorce 


Cited:    22  lU.  429;  54  111.  187;  108  lU.  126.     Followed  79  111.  76. 
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between  the  same  parties  at  the  last  term,  to  which  the  re- 
spondent objected,  and  declined  examining  the  said  testimony  ; 
but  the  Court  admitted  the  same,  and  now  here  proceeding  to 
hear  and  determine  said  issne  for  alimony,  does  order,  ad- 
judge, and  decree  that  the  said  Nancy  Eeavis  recover  alimony 
to  the  amount  of  one  cent,  and  that  each  party  pay  the  cost 
incurred  by  each." 

JS^ancy  Eeavis  introduced  Peter  Hubbard  to  prove  the 
amount  of  real  and  personal  estate  which  the  said  Isham 
owned,  who  stated  that  he  had  made  an  estimate  of  his  real 
and  personal  estate,  and  estimated  it  to  amount  to  two  thou- 
sand one  hundred  and  forty  dollars. 

John  Hopton  agreed  with  Peter  Hubbard  in  his  estimate. 
No  title  papers  were  shown,  nor  any  evidence  that  Eeavis  had 
sold  any  of  his  farms. 

Complainant  offered  to  prove  the  same  facts,  by  the  same 
witnesses,  which  had  formerly  been  proved  on  the  trial  of  the 
issue  for  a  divorce,  to  which  respondent  objected,  but  the 
court  overruled  the  objection  and  admitted  the  testimony,  to 
which  respondent  excepted. 

James  Semple  and  Alfred  Cowles,  for  the  plaintiff  in  error, 
made  the  following  points: 

1.  The  Court  under  the  act,  title  Divorce,  K.  L.  233,  234, 
(Gale's  Stat.  249-51)  were  bound  to  allow  reasonable  alimony, 
reference  being  had  to  the  husband's  estate. 

2.  The  6th  section  of  the  statute  is  imperative. 

3.  Although  there  was  a  verdict  for  a  divorce,  yet  there  is 
nothing  in  the  statute  forbidding  or  prohibiting  allowance  of 
alimony. 

A.  W.  Snyder  and  J.  W.  Whitney,  for  the  defendant  in 
error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
*This  was  a  proceeding  in  equity  under  the  statute  [*244] 
for  a  divorce,  for  willful  and  continued  desertion  of 
the  wife  of  complainant.  The  defendant  answered  the  bill 
admitting  the  desertion,  but  alleging  as  a  justilication  therefor 
the  extreme  and  repeated  cruelty,  and  the  absence  of  the  com- 
plainant, and  his  refusal  to  protect  her  from  the  gross  and 
brutal  insults  of  others  in  his  presence.  The  facts  were  in- 
quired into  by  a  jury,  and  the  jury  found  a  verdict  in  favor  of 
the  complainant,  sustaining  the  charge  of  desertion ;  upon 
which  the  Circuit  Court  entered  up  the  following  decree  : 
"  Ordered,  that  the  bands  of  matrimony  heretofore  existing  in 
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this  cause,  between  the  complainant  and  respondent  be  dis- 
solved, and  tliAt  alimony  be  allowed  to  tlie  respondent  for 
bcr  maintenance  and  that  of  her  child,  the  issne  of  said  mar- 
riage, and  that  the  amount  so  to  be  allowed  be  inquired  of  l)y 
evidence  to  be  heard  at  the  next  term,  until  which  time  the 
cause  is  contimied." 

-At  the  next  term  the  Circuit  Court  entered  up  judg-ment  in 
the  cause  for  one  cent  alimony,  and  decreed  that  defendant 
should  ]^ay  her  proportion  of  tlie  costs  on  the  hearing  of  the 
application. 

The  defendant  brought  the  cause  to  this  Court,  and  now  as- 
signs for  error : 

1st.  That  the  Court  erred  in  allowing  nominal  alimony, 
when  it  was  shown  that  the  complainant  at  the  time  M'as  pos- 
sessed of  large  real  and  jiersonal  estate. 

2d.  That  the  Court  erred  in  admitting  the  same  testimony 
which  had  been  heard  on  the  previous  issue  of  divorce  or  suit, 
at  a  term  subse(pient  to  the  time  when  the  jury  found  the 
issue,  against  the  objections  of  the  defendant. 

3d.  That  the  Court  decided  that  respondent  should  pay 
costs. 

In  deciding  upon  the  grounds  of  error,  it  will  be  jiroper  to 
look  to  the  decree  mada  in  the  cause  at  the  term  when  the 
bands  of  matrimony  were  dissolved.  By  the  order  the  Circuit 
Court  doubtless  tound  itself  compelled  to  award  the  order  for 
the  dissolution  of  the  bands  of  matrimony  ;  the  jury  found 
the  fact  of  willful  and  contimied  desertion;  but  at  the  same 
tiine  it  ajiiiears  that  it  felt  itself  equally  bound  to  order  that 
sufiicient  alimony  should  bo  awarded  to  the  respondent  for  hor 
sup]iort  and  that  of  her  infant  child,  the  issue  of  the  marriage, 
but  deferred  the  inquiry  therein  until  the  next  term,  when 
the  amount  was  to  be  determined  by  evidence. 

Tliis  order  was  doubtless  also  made  in  ])ursuance  of  the  ]>ro- 
visions  of  the  Cth  sectiim  (R.  L.  2:34;  Gale's  Stat.  251)  of  thc^ 
act  concerTiing  divorces,  approved  81st  January,  1827,  whic-li 
declares  "  that  when  a  divorce  shall  be  decreed,  it  shall  and 
may  be  lawful  for  the  Court  to  make  such  oi-der  toucli- 
[*245]  ing  the  alimony  and  maintenaiu-e  oi  the  wife,  ^tlie 
care,  custody  and  sup])ort  of  the  children,  or  any  ol 
them,  as  from  the  circumstances  of  the  ])arties,  and  the  na- 
ture of  the  case  shall  be  tit,  reasonable  and  just.  And  in  case 
the  wife  is  complainant,  to  order  the  defendant  to  give  reason- 
able security  for  the  jierformance  of  such  order;  and  may, 
on  application,  from  titne  to  time  make  such  alterations  in  the 
allowance  ()f  alimony  and  maintenance,  as  shall  appear  reason 
ahle  and  proiier." 
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From  the  bill  of  exceptions  it  appears  that  the  complainant 
was  the  OAvner  of  considerahle  real  and  personal  estate,  as  was 
proved  on  the  hearing ;  bat  it  also  appears  that  on  this  inquiry 
the  Circuit  Court  permitted  the  complainant  to  introduce  the 
same  witnesses  and  prove  the  same  facts  which  had  formerly 
been  proved  on  the  trial  of  the  issue  for  a  divorce,  to  which  the 
respondent  objected  and  excepted  to  the  opinion  of  the  Court 
in  admitting  such  testimony. 

The  first  inquiry  presented  on  examining  the  grounds  of 
error  assigned,  seems  naturally  to  be,  what  had  the  Circuit 
Court  decided,  on  making  the  order  for  the  dissolution  of  the 
bands  of  matrimony,  and  decreeing  alimony?  Must  it  not 
have  been  that  although  the  marriage  was  dissolved,  still  under 
the  provisions  of  the  law,  the  wife  was  entitled  to  a  fair  and 
reasonable  allowance  for  the  support-  of  herself  and  child, 
and  that  as  it  had  not  then  evidence  by  which  it  could  judge 
of  the  means  and  ability  of  the  complainant  to  afford  such 
support,  the  cause  was  continued  to  the  next  term,  for  the 
production  of  such  evidence?  It  had  heard  the  merits  of 
complainant's  prayer,  and  on  the  trial  had  heard  the  whole 
grounds  of  the  causes  of  complaint,  and  of  att^^mpted  justilica- 
tion  for  the  abandonment  charged  and  not  denied  ;  and  with 
the  full  knowledge  necessarily  of  the  whole  grounds  occupied 
by  the  parties,  had  come  to  the  determination,  that  although 
the  complainant  was  entitled  to  the  relief  prayed,  yet,  equally 
so,  the  wife  and  child  were  entitled  to  a  support,  which  it  ad- 
judged the  complainant  should  pay.  If  this  view  of  the  cause 
thus  far  be  just,  and  to  it  no  objection  is  perceived,  then  it 
would  seem  to  follow  as  a  necessary  consequence,  that  the  only 
subject  of  inquiry,  was  the  condition  of  the  parties  in  life,  and 
the  means  and,  ability  of  the  complainant  to  pay  such  allow- 
ance as  the  Court  should  consider  fit,  reasonable,  and  just,  and 
that  evidence  foreign  to  such  inquiry  should  be  rejected. 

It  will  be  perceived  that  in  determining  that  alimony  should 
be  allowed,  the  Court  had  necessarily  passed  on  the  conduct 
of  the  wife,  and  had  by  such  order  necessarily  decided  that 
she  had  not,  let  her  conduct  have  been  what  it  might,  forfeited 
her  right  to  that  protection  and  support  which  the  law  allowed, 
and  which  the  Court  had  most  undoubtedly  considered  her 
entitled  to;  but  the  measure  or  extent  of  the  allowance  was  to 
be  ascertained  by  evidence  of  the  capacity  of  the  complainant 
to  answer. 

*The  testimony,  then,  which  was  admitted  relating    [*246] 
to  the  original  grounds   of   divorce,  and  which  had 
been   given    on   the    issae    of    desertion,    must   have   been 
irrelevant  to  an  inquiry  on  the  question  of  allowance  of  ali- 
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mony.  It  must,  I  again  repeat,  be  borne  in  mind,  tliat  the 
conduct  of  the  wife  liad  ah-oady  been  placed  before  the  Court 
on  the  lirst  inquiry  before  the  Court  and  jury,  and  could  not 
have  been  the  subject  of  a  second  inquiry,  because  it  was  by 
no  means  necessary  to  a  decision  of  the  question  as  to  the 
allowance  of  alimony.  "VThat  would  be  a  proper  allowance  to 
a  person  in  her  situation  in  life,  and  how  much  it  Avould  take 
to  afford  her  and  her  child  a  reasonable  support,  and  the  ability 
of  the  complainant  to  pay  that  sum,  or  as  near  to  it  as  his 
means  would  enable  him,  were  surely  the  only  questions  in  a 
case  like  the  present.  The  amount  to  enable  her  to  procure 
the  necessary  food  and  clothing'  for  her  child  could  not  be 
made  to  depend  on  her  previous  conduct,  after  it  had  been 
decided  that  to  such  sujiport  and  clothing  she  was  entitled  ; 
for  that  would  be  to  make  the  amount  of  tlie  necessaries  of 
life,  requisite  for  her  support,  dejiend  on  her  personal  conduct 
before  the  dissolution  of  the  marriage,  and  not  the  extent  of 
tliose  means  indispensable  for  existence.  Whether  this  view 
be  correct  or  not,  still  there  is  a  reason  equally  forcible,  indv.od 
more  so,  which  shows  the  injustice  of  the  admission  of  the 
testimony  objected  to. 

I  think  it  but  rational  to  supjwse  tliat  the  introduction  of 
the  evidence  was  not  only  calculated  to  take  the  ixirty  by  sur- 
prise, 1)ut  that  it  must  have  had  that  effect.  In  an  inquiry  of 
the  kind,  could  it  have  occurred  to  the  party  that  all  the 
former  causes  of  complaint  were  to  be  again  heard?  I  should 
greatly  doubt  whether  the  most  intelligent  mind  would  liave 
8U])])oscd  that  the  desertion,  with  all  the  accompanying  acts, 
would  bewagain  a  matter  of  investigation  and  decision.  H  7iot, 
how  would  the  ]iarty  be  ju'opared  to  introduce  rebutting  and 
explanat(_)ry  testimony  ?  And  would  not  the  introduction  of 
such  evidence,  uncontradicted  and  unexplained,  have  liad  a 
most  unfavorable  effect  on  the  mind  of  the  judge  deciding 
the  case  of  alimony,  if  he  had  never  heard  the  whole  evitlencc 
on  tlie  trial  before  the  Court  and  jury,  for  the  divorce,  as 
seems  to  liave  been  the  fact  in  the  present  ease  ?  Its  conse- 
(luencos  can  not  be  calculated,  and  it  nuist  be  owing  to  this  cause 
that  the  order  for  an  allowance  of  one  cent  was  made  ;  it  can 
in  my  judgment  be  accounted  for  from  no  otlu'r  cause.  It  is 
not  intended  to  say  that  the  whole  conduct  of  the  wife  is  not 
to  be  taken  into  consideration  on  determining  the  (juestion  of 
an  allowance  of  alimony,  hut  I  intend  to  say  that  when  that 
conduct  has  once  been  the  subject  of  an  examination,  and  an 
order  made  to  merely  asci'rtain  the  condition  of  the  Inisbaud 
and  his  pecuniary  ability  to  afford  the  wife  amain  o 
[*247]     nance,  it  is  erroueons  and  *improper  to  receixe  again 
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testimony  w'licli  necessarily  must  be  in  tlie  nature  of  ex  'parte 
proof.  Suppose  the  Court  had  ordered  a  master  to  have  re- 
ported the  amount  of  the  complainant's  real  and  personal 
estate,  would  he  have  for  a  moment  felt  himself  justilied 
in  receiving  evidence  that  the  wife  had  deserted,  or  done  any 
other  act  charged  in  the  bill  ?  Unquestionably  not ;  and  yet 
this  interlocutory  order  of  the  Circuit  Court  meant  no  more, 
in  my  judgment,  than  such  an  order.  Shall,  then,  the  modes 
of  arriving  at  the  intended  result,  change  the  character  of  the 
evidence  to  be  adduced?  It  can  not  be;  and  hence,  I  arrive  at 
tlie  conclusion  that  it  was  improperly  received.  But  is  there 
nothing  in  this  nominal  allowance  of  alimony,  which  at  once 
shows  that  it  was  a  virtual  rescinding  of  the  judgment  of  the 
Circuit  Court?  Did  the  Circuit  Court,  when  it  made  that 
order,  intend  to  keep  the  word  of  promise  to  the  respondent's 
ear,  and  break  it  to  her  hopes  ?  Did  it  intend  to  trifle  with 
the  justice  and  equity  of  the  laws  of  the  country,  and  make  its 
own  decrees  a  mere  phantom,  which  should  elude  the  grasp  of 
the  respondent,  and  prove  an  idle  and  delusive  dream?  If 
words  are  not  mere  empty  sounds,  if  they  mean  anything,  then 
surely  in  the  words  of  the  decree,  the  respondent  was  to  be 
allowed  a  sum  sufiicient  for  the  support  and  maintenance  of 
herself  and  child,  if,  on  proof  of  the  abiUty  of  the  complain- 
ant, he  had  the  property  out  of  which  such  an  allowance  as 
was  fit,  reasonable  and  just,  could  be  made.  That  he  had  such 
means  abundantly  appears  from  the  proof;  and  why  that 
allowance  was  not  made,  can  only  be  inferred  from  the  intro- 
duction of  the  testimony  objected  to  by  the  respondent.  This 
order  allowing  one  cent  is  most  unjust  in  its  consequences, 
because  it  deprives  the  infant  child  of  the  protection  and  nurt- 
ure intended  to  be  given  under  the  decree.  This  part  of  the 
case  must  certainly  have  escaped  the  observation  of  the  Court, 
or  it  would  not  certainly,  I  presume,  have  made  an  order  from 
which  such  consequences  must  inevitably  flow.  The  order, 
then,  for  this  reason  alone,  was  an  entire  depai'ture  from  the 
former  adjudication  of  the  Court,  and  directly  repugnant' 
thereto,  and  necessarily  annulled,  for  every  practical  pur- 
pose, the  judgment  of  the  Court.  The  order  decreeing  costs 
against  the  wife  was  also  clearly  erroneous.  I  can  see  no 
view  in  which  the  case  can  be  examined  that  does  not  show 
the  entire  incorrectness  of  the  final  judgment  on  the  allowance 
of  alimony.  It  should  have  been  a  yearly  allowance  commen- 
surate to  the  support  of  the  wife  and  child,  in  proportion  to 
the  ability  of  the  husband  and  her  condition  in  life;  what  that 
ability  and  condition  might  be  would  be  subject  of  inquiry  by 
evidence,  and  when  ascertained  should  be  so  declared. 
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I  am  of  opinion  that  the  judgment  of  the  Circuit 
[*2-iS]  Court  should  *be  reversed,  with  costs,  and  the  cause 
remanded  to  that  Court  with  instructions  to  proceed 
in  the  cause,  and  allow  yearly,  such  alimony  for  the  support  of 
thq  res]>ondent  and  her  child,  as  shall,  from  the  evidence  to  be 
adduced  and  the  circumstances  of  the  parties,  be  lit,  reason- 
able and  just. 

Judgment  7'eversed. 
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DELIVERED 


JUNE  TERM,  1836,  AT  VANDALIA., 

Note.    At  this  term  Justice  Smith  was  not  present. 

Emaistuel  J.  Leigh,  appellant,  v.  Saeah  Mason,  ad- 
ministratrix, and  Paris  Mason,  administrator  of 
James  Mason,  deceased,  appellees. 

A])peal  from  Macoujnn. 

Jurisdiction. — A  justice  of  the  peace  has  no  jurisdiction  of  a  suit  for  a 
demand  exceeding  twenty  dollars,  in  which  an  administrator  is  a  party,  ex- 
cept for  debts  due  for  property  purchased  at  an  administrator's  sale. 

If  a  court  has  no  jurisdiction  of  the  subject-matter  of  a  suit,  consent  of  par- 
ties can  never  give  it.* 

This  cause  was  heard  in  the  Circuit  Court,  at  the  April  term, 
1835,  before  the  Hon.  Stephen  T,  Logan,  and  a  judgment  for 
$53.20  rendered  in  favor  of  the  appellees.  The  suit  was 
brought  on  a  note  of  hand  executed  by  the  appellant  to  the 
appellees.     The  note  did  not  specify  for  what  it  was  given. 

A.  P.  Field,  for  the  appellant. 

Cited:  18  111.  30.     See  37  111.  428. 

'^Jurisdiction — Consent  can  not  give  jurisdiction  of  the  subject-matter. 
In  addition  to  the  above  case  of  Leigh  r.  Mason,  see  Foley  v.  People,  Breese 
57;  People  t'.  Royal,  j-jos^  557;  Ginn  r.  Rogers,  4  Gilm.  131;  Peak  ?'.  People, 
71  111.  278;  Hoagland  v.  Creed,  81  111.  506;  Fahs  v.  Darling,  82  lU.  142; 
Cobb  V.  People,  84  111.  511;  Fleischman  v.  Walker,  91  111.  318. 
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H.  Eddy  and  S.  T.  Sawyek,  for  the  apj^ellees. 

Browne,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  delt  commenced  in  Macoupin  county, 
before  a  justice  of  tlie  peace,  to  recover  a  judgment  in  favor  of  ^ 
administrators  against  the  defendant  in  the  Court  below,  for  a 
sum  exceeding  twenty  dollars.    On  the  trial  before  the 
[*250]    justice  of  -'the  peace,  judgment  was  given  in  favor  of 
the  administrators,  and  on  the  appeal  in  the  said  cause 
to  the  Circuit  Court,  the  judgment  of  said  justice  was  affirmed; 
to  reverse  which,  Leigh  has  brought  the  cause  by  appeal  to 
this  Court.     It  is  clear  from  the  statute  of  1S33  (R.  L.  415  ; 
Gale's  Stat.  425)  that  this  is  not  one  of  those  cases  in  which 
justices  of  the  peace  can  exercise  jurisdiction.     If  a  court  has 
no  jurisdiction  of  the  subject-matter,  consent  of  parties  never 
can  grive  it. 


Judgment  is  reversed  with  costs. 


Judgment  reversed. 


PoMEPwOY  Easton,  Harry  Wilton,  John  S.  Carri- 
GAN,  plaintiffs  in  error,  v.  James  Altum,  defendant 
in  error. 

Error  fo  Clinton. 

Trropfiilarity  of  proooss,  -wliother  the  process  be  voiil  or  voidable,  is  cured 
by  appearance  -witlioul  objection. 

The  want  of  a  seal  to  a  summons  can  net  be  taken  advantage  of  after  an 
appearance. 

A.  CowLKs,  for  the  plaintiffs  in  error,  cited  E.  L.  158  (Gale's 
Stat.  17(i);  2  Johns.  Dig.  148,  title  A7>?«  Tri<d,%  78;  18  Johns. 
212;  2  Johns.  Dig.  252,  title  Prartice;  19  Johns.  170;  1  Johns. 
Dig.  title.  Amendment,  41;  Breese  3,  and  notes, 

H.  Eddy,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  d^ht  brought  in  tlie  Clinton  Circuit 

CiTKi):  20  III.  r>16;  fil  111.  49G;  2  Scam.  264;  3  Scum.  50;  17  111.  237; 
2Sc:.ni.  4r.4;  \{\  111.  356. 
See  aute  238. 
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Court,    by  the   defendant   in   error,  against  the  plaintiffs   in 
error,  on  a  sealed  promissory  note. 

The  summons  was  returnable  at  the  April  term,  1834,  of  the 
said  Court ;  at  which  term  it  was  returned  served  on  the  de- 
fendants below,  and  they  appeared  by  their  attorney,  and  filed 
a  demurrer  to  the  declaration.  The  plaintiff  below  confessed 
the  demurrer  and  obtained  leave  of  the  Court  to  amend  his 
declaration,  and  the  cause  was  continued  until  the  September 
term,  1834. 

At  the  September  term,  the  defendants  below  were  duly 
called,  but  made  default,  and  judgment  was  rendered  for  the 
plaintiff  below,  for  his  debt  and  damages.  The  error  relied 
on  to  reverse  this  judgment,  is,  that  there  was  no  seal  to  the 
sunwnons.  Can  such  an  irregularity  be  assigned  for  error,  after 
appearance  in  the  Circuit  Court,  without  objection? 

The  authorities  are  numerous  and  explicit,  that  ir- 
regularity of  *process,  whether  the  process  be  void  [*251] 
or  voidable,  is  cured  by  appearance  wnthout  ob- 
jection. In  1  Paine  and  Duer's  Practice,  366,  it  is  laid  down 
that  "It  is  the  universal  practice  of  the  courts,  that  the  appli- 
cation to  set  aside  proceedings  for  irregularity  should  be  made 
as  early  as  possible,  or,  as  it  is  commonly  said,  in  the  first  in- 
stance. And  where  there  has  been  an  irregularity,  if  the  par- 
ty overlook  it  and  take  subsequent  steps  in  the  cause,  he  can 
not  revert  back  and  object  to  it."  In  support  of  this  doctrine, 
Paine  and  Duer  cite  a  number  of  authorities,  both  English  and 
American.  The  same  book  says:  "  It  has  frequently  been  de- 
cided that  a  defendant  can  not  take  advantage  of  any  error  or 
defect  in  the  process,  after  he  has  appeared  to  it,  even  though 
the  process  be  void,  and  the  defendant  at  the  time  was  ig- 
norant of  the  defect." 

In  the  Supreme  Court  of  J^ew  York,  in  the  case  of  Pixley 
V.  Winchell  (7  Cowen,  366)  the  doctrine  is  recognized,  that 
void  process  is  rendered  good  by  appearance,  although  the 
party  and  his  attorney  were  ignorant  of  the  defect  in  the  proc- 
ess. The  case  was  this  :  The  capias  ad  respondejidinn  was  re- 
turnable out  of  term.  The  defendant  put  in  special  bail,  neither 
he  nor  his  attorney  knowing  anything  of  the  irregularity. 
Afterward,  at  the  next  term,  defendant  discovered  the  irregu- 
larity, and  moved  to  set  aside  the  capias.  The  motion  was 
overruled.  The  Court  say-:  "That  without  deciding  whether 
the  writ  is  absolutely  void,  we  are  clear  that  it  can  not  be  set 
aside  at  this  stage  of  the  cause.  The  defendant  has  taken  a 
step  by  which  he  is  regularly  in  Court,  whether  there  be  any 
process  or  not.  We  will  not  interfere  merely  because  the  par- 
ty acted  in  ignorance  that  the  j)rocess  was  void."     And  the 
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same  Court,  in  the  case  of  JenMns  ex  dem.  Culver  v.  Brown 
(4  Cowen,  550)  permitted  tlie  plaintiff  to  amend  a  venire,  by 
adding  a  seal,  saying  tliat  the  omission  of  a  seal  was  errone- 
ous, and  not  void,  and  may  be  amended.  The  Su]i]-eme  Court 
.  of  the  United  States,  in  the  case  of  Knox  and  Crairford  v. 
Sammei's  and  Thomas  (Peters'  Cond.  K.  670),  decided  that  an 
appearance  by  attorney  cured  all  irregularity  in  the  ].rocess. 

From  the  authorities  above  mentioned,  it  evidently  result.s 
that  the  object  of  process  is  merely  to  bring  the  defendant  in- 
to Court,  and  when  he  is  once  there  without  objection,  he 
waives  all  irregularities  as  to  the  mode  the  plaintiff  has  re- 
sorted to,  to  compel  a])pearance.  It  is  undoubtedly  true  that 
a  defendant  may  stand  on  all  his  legal  rights,  and  re(|uire  all 
the  forms  of  laAV  to  be  pursued,  before  he  can  be  required  to 
answer  the  ])laintiff,  or  he  may  dispense  with  ]irocess  alto- 
gether, or  waive  irregular  process  and  come  into  Court,  and  at 
once  proceed  to  the  merits  of  the  cause.  The  defendants  be- 
low by  appearing  and  demurring  to  the  plaintiff's  dec- 
[*252]  laration,  waived  all  objection  to  the  irregularity  *of 
tlie  ])rocess,  and  consequently  the  judgment  must  be 
affirmed  wnth  costs. 

Judgment  affirmed. 


Thomas   P.  Gilmore,  plaintiff  in  error,  v.  John  Bal- 
lard, defendant  in  error. 

Error  to  CJay. 

BiiiL  OF  EXCEPTIONS — Triai,  BY  corKT— PRACTICE. — A  bill  of  exceptions 
■will  not  lie  to  the  final  jvulffment  of  a  Circuit  Court,  where  the  cause  is  tried 
by  the  Court  without  tlie  intervention  of  a  jury. 

A  bill  of  exc('i)tii)ns  can  not  be  taken  unless  the  exception  be  made  on  the 
trial,  and  it  lies  f()rreccivin<,'  improper  or  rejecting  proper  testimony,  or  de- 
cidinjT  incorrectly  a  jwint  of  law. 

The  course  to  be  juirsuf'd  in  a  rase  tried  by  the  Court  without  a  jury,  where 
the  defendant  su|)poscs  that  the  i)laint ill'  lias  failed  to  supixirt  his  action,  is 
to  move  the  Court  to  nonsuit  tile  plaintiff,  or  to  demur  to  the  testimony. 
If  he  does  neither,  and  ffoes  on  and  jrives  evidence,  the  otHce  of  the  judpe  is 
then  coini)letely  merfjed  into  that  r)f  a  juror,  and  his  decision,  if  wronp,  can 
only  be  reviewed  in  the  same  manner  a-s  the  wrong  verdict  of  a  jury,  to  wit, 
by  application  fur  a  new  trial. 

This  cause  was  tried  at  the  ^[ay  term,  1830,  of  (he  Clay 
Circuit  Court,  before  the  Hon.  Justin  Harlan,  and  a  judgment 

Cited:  3  Scam.  (53;  17  111.  107. 
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for  $39.60  rendered  for  the  plaintiff  in  the  Court  below,  the 
defendant  in  error. 

Levi  Davis  and  Ferris  Forman,  for  the  plaintiff  in  error? 
cited  1  Chit.  Plead.  137;  2  Selwyn's  K  P.  520;  12  East,  614; 
13  East,  522;  6  East,  614;  11  East,  210,  et passiin. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trvver  brought  by  Ballard  against 
Gilmore  in  the  Clay  Circuit  Court,  to  recover  the  value  of  a 
quantity  of  corn  alleged  to  have  been  taken  and  converted  by 
Gilmore.  The  defendant  below  pleaded  not  guilty,  and  the 
cause  was,  by  consent  of  the  parties,  tried  by  the  Court,  with- 
out the  intervention  of  a  jury.  After  all  the  evidence  had 
been  adduced,  both  on  the  part  of  the  plaintiff  below  and  the 
defendant,  the  defendant  moved  the  Court  for  a  judgment 
against  the  plaintiff,  on  the  ground  that  there  was  no  deliv- 
ery of  the  corn  by  Richardson  (a  former  owner  of  the  corn) 
to  the  plaintiff,  which  motion  the  Court  overruled,  and  gave 
judgment  for  the  plaintiff"  for  the  value  of  the  corn.  To 
this  opinion  of  the  Court  the  defendant  below  excepted. 

The  only  point  that  it  is  necessary  for  the  Court  to  decide 
is,  whether  after  both  parties  have  given  testimony 
in  a  cause  tried  *by  the  Court  without  a  jury,  either  [*253] 
party  can  except  to  the  judgment  of  the  Court.  This 
Court  in  the  case  of  Clenvson  v.  Kruper  (Breese,  162)  correct- 
ly lay  down  the  rule  that  a  bill  of  exceptions  can  not  be  taken 
unless  the  exception  be  made  on  the  trial;  and  it  lies  for  receiv- 
ing improper  or  rejecting  proper  testimony,  or  deciding  incor- 
rectly a  point  of  law.  In  the  present  case,  the  bill  of  excep- 
tions was  taken  to  the  judgment  of  the  Court  upon  the  facts 
given  in  evidence  by  the  parties.  The  course  to  be  pursued  in 
a  case  tried  by  the  Court  without  a  jury,  is  clearly  pointed  out 
in  the  case  of  Swafford  v.  Dovenor  {ante  165),  decided  at  the 
December  term,  1834,  of  this  Court.  Whenever  the  defend- 
ant supposes  that  the  plaintiff'  has  failed  to  support  his  action, 
he  should  move  the  Court  to  nonsuit  the  plaintiff',  or  demur  to 
the  testimony.  If  he  does  neither,  and  goes  on  and  gives  evi- 
dence, the  office  of  the  judge  is  then  coinj)letely  merged  into 
that  of  a  juror.  He  has  only  to  decide  upon  the  weight  of 
testimony ;  and  his  decision,  if  Avrong,  can  only  be  reviewed 
in  the  same  manner  as  the  wrong  verdict  of  a  jury,  to  wit,  by 
application  for  a  new  trial,  and  consequently  a  bill  of  excejitions 
can  not  be  taken. 

For  this  reason,  the  judgment  of  the  Circuit  Court  must  be 
affirmed  with  costs. 

Jtidgment  affirmed. 
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James  W.  Whitney  and  George«Taylor,  plaintiffs  in 
error,  v.  Ebenezer  Turner,  Jr.,  defendant  in  error. 

Error  to  Adams. 

Trespass — ^Wno  prtncipai,s. — The  doctrine  in  relation  to  trespass  is 
well  settled  tiiat  there  are  no  accessories;  all  are  principals  who  are  in  any 
wise  concerned  in  the  trespass.  The  person  who  commands  or  approves  is 
equally  gnilty  with  the  one  who  performs  the  act. 

Tins  cause  was  tried  at  the  September  term,  1835,  of  tlie 
I  Adams  Circuit  Court,  before  tlie  Hon.  RicliardM.  Young  and 
a  jury,  and  a  verdict  and  judgment  rendered  for  the  defendant 
in  error,  against  the  j)laintitfs  in  error,  for  §22.12  and  costs. 
Tliere  was  another  defendant  in  the  Court  below,  who  was  ac- 
quitted on  the  trial. 

J.  "W.  "Whitkey,  in  projyj'ia pe7'S07ia,  cited  the  following  au- 
thorities : 

1  Swift's  Digest,  327;  1  Strange,  635,  and  authorities 

[*254]     cited  in  *note"3;  5  Term  E.  tUS-9;  Cowjicr,  478;  1 

Chit,  riead.  362, 168, 170, 182, 187;  Peake's  Ev.  397; 

Tidd's  Tract.  6,  7,  71,  73;  3  East,  598;  Breese,  144;  3  Stark. 

Ev.  1447-8. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  trespass  de  bonis  aspo?ia/ is  brought  by 
Turner  against  Wliitney  and  the  other  defendants  in  the  Cir- 
cuit Court  of  Adams  county.  After  the  testimony  had  been 
adduced,  Whitney,  one  of  the  defendants  who  had  |)lcadednot 
guilty,  applied  to  the  Court  to  instruct  the  jury,  that  it  was 
necessary  tiiat  the  iresj)ass  should  be  jiroved  to  have  been  com- 
mitted i)y  George  Taylor  and  said  Whitney,  personally,  and 
not  by  command,  before  the  jury  could  tind  a  verdict  against 
them;  but  the  (/ourt  refused  to  give  such  instructicn,  and 
stated  it  to  be  the  opinion  of  tiie  (V)urt,  that  it  was  improper 
po  to  do.  Was  the  refusal  to  give  this  instruction  erroneous? 
The  doctrine  in  relation  to  trespass  is  well  settled,  that  there 
are  no  accessories;  all  arc  ])rincipals  who  are  in  any  wise  con- 
cerned in  the  trespass.  The  jierson  who  commands  or  a]>- 
l)rove8  is  eciually  guilty  with  the  one  who  ])erfoi-ms  the  act. 
The  i-efusal  of  tlie  Court,  therefore,  to  give  the  instruction, 
was  correct. 

The  judgment  must  be  ailirmcd  with  costs. 

Judgment  affirmed. 

CiTKD:  69  III.  275,  erroneously  cited  as  Dodmanr.  Biirber.    See  20  111.  ST. 
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John  Dedman,  appellant,  v.  BouantaBaebee,  appellee. 

Appeal  from  Hancock. 

Justice  Court — Practice. — The  obvious  intention  of  all  the  legislation 
with  respect  to  proceedings  before  justices  of  the  peace,  is  to  simplify  the 
proceedings,  and  dispense  with  all  form  and  technicality  consistent  with  a 
fair  trial  of  causes  upon  their  merits. 

Appeal  bond. — On  an  appeal  from  a  justice  of  the  peace  to  the  Circuit 
Court,  if  the  appeal  bond  tiled  be  wholly  insufficient,  the  Circuit  Court 
should  allow  a  new  bond  to  be  filed.  It  is  error  to  refuse  an  application  to 
file  such  new  bond. 

The  appellee  recovered  a  judgment  against  the  appellant 
before  a  justice  of  the  peace  of  Hancock  county,  for  |50  and 
costs  of  suit,  from  which  an  appeal  was  taken  to  the  Circuit 
Court.  At  the  April  term,  1836,  of  the  Court  below,  the  Hon. 
Richard  M.  Young  presiding,  a  motion  was  made  to  dismiss 
the  appeal  for  want  of  a  bond. 

The  bond  executed  by  the  appellant  in  the  Court  below,  re- 
cited that  a  judgment  had  been  rendered  against  the  appellant 
"in  the  Circuit  Court  of  Hancock  county,''  from  which  an  ap- 
peal had  been  taken  "to  the  Supreme  Court."  No 
mention  *was  made  in  the  bond,  of  the  judgment  of  [*255] 
the  justice  of  the  peace,  or  of  an  ap^^eal  to  the  Cir- 
cuit Court. 

The  appellant  filed  a  cross-motion  for  leave  to  file  a  new 
bond.  The  Court  overruled  this  motion  and  dismissed  the 
appeal  and  awarded  2,  jp'rocedendo  to  the  justice.  To  this  de- 
cision of  the  Circuit  Court  the  a]3pellant  excepted  and  ten- 
dered his  bill  of  exceptions,  which  was  signed  and  sealed  by 
the  judge.  From  the  decision  of  the  Cu'cuit  Court  an  ap- 
peal was  taken  to  this  Court. 

J.  W.  Whitney,  L.  Davis  and  F.  Foei^ian,  for  the  apj^el- 
lant,  cited  R  L.  395,  §  31. 

S.  T.  Sawtee,  for  the  appellee. 

WiLsoisr,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  appeal  taken  by  Dedman  from  the  judgment  of 
a  justice  of  the  peace  to  the  Circuit  Court  and  upon  trial  in 
that  Court,  dismissed  on  account  of  the  informality  and  in- 
sufiiciency  of  the  appeal  bond.  It  is  not  questioned  but  the 
bond  is  informal  and  insuflicient.     It  is  in  the  form  adapted 

Cited:  11  111.  546.    See  12  111.  165. 
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to  the  case  of  an  appeal  from  the  Circuit  to  the  Supreme 
(Jonrt.  But  it  is  equally  clear  that  the  Court  erred  in  over- 
ruling the  motion  of  the  appellant  to  permit  him  to  tile  a  good 
bond  in  ]iursuance  of  the  31st  section  (R.  L.  395  ;  Gale's  Stat. 
409)  of  the  "  Act  coyicermng  Justices  of  the  Peace  and  Con- 
stables.''^ That  act,  after  prescribing  the  mode  of  taking  a]i- 
])eals  from  judgments  of  justices  of  the  peace,  goes  on  and 
declares  that  "If  upon  trial  of  any  appeal  the  bond  required  to 
be  givei)  by  this  section  shall  be  judged  informal  or  otherwise 
insufficient,  the  party  who  executed  such  bond  shall  in  no  wise 
be  prejudiced  by  reason  of  such  informality  or  insufficiency  : 
Pi'ovided,  he  will  in  a  reasonable  time  tile  in  Court  a  good  and 
sufficient  bond."  The  j-resent  case,  according  to  my  under- 
standing of  the  object  and  language  of  the  act,  is  precisely  such 
a  one  as  was  intended  to  be  jirovided  for.  The  appellant  had 
complied  with  all  the  requisitions  of  the  act  up  to  the  execu- 
tion of  the  appeal  bond  and  with  respect  to  that  he  attempted 
a  compliance;  and  by  executing  what  was  intended  to  be  a 
good  bund,  with  such  security  as  was  apju'oved  of  by  the  clerk, 
he  did  all  that  was  required  of  him  until  the  bond  Mas  pro- 
nounced insufficient  by  the  Court ;  and  even  then  the  law  de- 
clares that  such  insufficiency  shall  in  no  wise  oj^erate  to  his 
j)rejudicc,  provided  he  will  execute  a  good  one.  This  the  ap- 
])ellant  ])ro|iosed  doing,  but  the  Court  refused  to  permit  it  and 
dismissed  the  appeal.  The  obvious  intention  of  all  the  legis- 
lation with  res])ect  to  proceedings  before  justices  of  the  peace, 

is  to  simjilify  the  proceedings  and  dispense  with  all 
[*256]     form  and  technicality  consistent  with  a  fair  *trial  of 

causes  ujxrn  tlieir  yierits.  This  wise  intention  would 
be  defeated  by  giving  to  the  act  any  other  construction  than 
the  one  we  have  adopted. 

The  judgment  of  the  Circuit  Court  is  reversed  and  tlie  cause 
remanded,  with  directions  to  that  Court  to  permit  the  aj)j)el- 
lant  to  iile  an  ap])eal  bond  and  to  hear  and  determine  the  cause 
conformably  to  this  opinion. 

Judgment  reversed. 
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Foster  v.  Filley. 


Eli   Fostee,  plaintiff  in   error,  v.  Hakvey  Filley, 
defendant  in  error. 

Error  to  Madison. 

Stipulation — Default. — Wliere,  after  pleadingr,  a  defendant  stipu- 
lated that  judgment  might  go  as  by  default,  on  his  failure  to  file  a  paper  on  a 
given  day,  and  on  such  failure,  judgment  by  default  was  entered  notwith- 
standing the  plea:  Held,  that  there  was  no  error. 

Judgment  was  rendered  in  this  cause  at  the  Februaiy  terra, 
1836,  of  the  Madison  Circuit  Court,  the  Hon.  Sidney  Breese 
presiding. 

A.  CowLES,  for  Davis  &  Keum,  for  the  plaintiff  in  error. 

"Walter  B.  Scates,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
Filley  commenced  an  action  of  assumpsit  upon  a  promissory 
note  in  the  Madison  Circuit  Court.  The  defendant  below 
pleaded  non  assumpsit.  Subsequently  the  defendant  agreed 
that  in  the  event  a  certain  paper  was  not  filed  on  a  particular 
day,  that  judgment  might  be  entered  as  by  default.  The  paper 
was  not  filed  and  judgment  was  entered  the  day  after  by  de- 
fault. The  error  relied  on  is,  that  there  was  a  plea  on  file  not 
disposed  of  when  the  judgment  was  rendered.  The  Court  is 
of  opinion  that  the  plea  was  waived  by  the  written  agreement 
on  file  in  the  Circuit  Court  and  that  the  judgment  was  cor- 
rectly given  by  default. 

Judgment  is  therefore  affii-med  with  costs. 

Judgment  affirmed. 

Cited:    2  Scam.  321. 
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SUPREME  COURT 


STATE  OF  ILLINOIS. 


DELIVERED 


DECEMBEE  TERM,  183G,  AT  VAN D ALIA. 

The  People  of  the  State  of  Illinois,  plaintijffs  in 
error,  v.  Milton  Dill,  defendant  in  error. 

Error  to  Edgar. 

A  writ  of  error  does  not  lie  in  behalf  of  the  people,  to  reverse  the  decision 
of  a  Circuit  Court  in  a  criminal  case. 

The  defendant  was  indicted  in  tlie  Edgar  Circuit  Court  at 
the  April  term,  1S35,  for  selling  liquor  without  a  license. 
The  cause  was  tried  at  the  Oetoher  term  in  the  same  year,  be- 
fore the  lion.  Alexander  F.  Grant  and  the  defendant  acquitted. 
On  the  trial  the  State's  attorney  excepted  to  the  decision  of 
the  Court  in  relation  to  the  admissi(»n  oi  evidence,  and  eni- 
hodied  the  same  in  a  hill  of  excei)tions,  and  suhse(|ucntl_y  sued 
out  a  wi'it  of  error  to  re\crse  the  decision  of  the  Court  below. 

The  defendant  appeared  and  moved  theCoui'tto  disnu'ss  the 
cause  for  want  of  jurisdiction.  The  Ct>urt  unanimously  sus- 
tained the  motion  on  the  ground  that  a  writ  of  error  will  not 
lie  in  behalf  of  the  People  in  a  criminal  case. 

O.  B.  FicKLTN,  State's  Attorney,  and  W.  B.  Scates,  Attorney 
General,  for  the  plaintiffs  in  error. 

J.  Pearson,  for  the  defendant  in  error. 

]Vrit  of  error  dismissed. 

Crri-.n  :  12  Bradw.  349.     See  wo«/  557. 
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Boon  V.  Juliet. 


*Bennington   Boon,  appellant,  v.  Juliet,    a     [*258] 
woman  of  color,  appellee. 

Appeal  from  Jackson. 

CoNSTEUCTiON — PROVISO. — A  proviso  in  a  statute  is  intended  to  qualify 
what  is  aiiirined  in  the  body  of  the  act,  section,  or  paragraph  preceding  it. 
TheprQviso  of  §  8,  Article  6,  of  the  Constitution  of  the  State  of  Illinois,  does 
not  render  the  persons  therein  named  subject  to  servitude. 

Negroes. — The  children  of  negroes  and  niulattoes  registered  under  the 
laws  of  the  Territories  of  Indiana  and  Illinois,  are  unquestionably  free. 

Practice. — ^Where  judgment  is  rendered  for  the  plaintiff  on  demurrer  to 
the  defendant's  plea,  the  plaintiff  may  have  an  inquest  to  ascertain  the 
damages,  or  he  may  waive  this  and  take  judgment  for  nominal  damages. 

This  cause  was  heard  in  the  Court  below  at  the  May  term, 
1835,  before  the  Hon.  Alexander  F.  Grant. 

J.  Shields,  for  the  appellant. 

H.  Eddy  and  D.  J.  Baker,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  trespass  vi  et  armis  brought  by  the 
appellee  against  the  appellant  for  an  assault  and  battery  on  her 
sons,  Peter,  Harrison,  and  Enoch,  being  her  servants,  and  re- 
straining them  of  their  liberty,  per  quod  servitium  amisit. 

The  defendant  in  the  Circuit  Court,  Boon,  pleaded  specially, 
that  one  Gaston  removed  into  this  State,  while  it  was  a  part  of 
the  Territory  of  Indiana,  and  brought  with  him  Juliet,  being 
the  owner  of  her,  then  aged  about  nine  years ;  and  did  on  the 
20th  of  July,  1808,  register  her  name  and  age  with  Robert 
Morrison,  clerk  of  the  Court  of  Common  Pleas  of  Randolph 
county,  in  said  Territory,  agreeably  to  the  law  of  the  Territory, 
entitled  "  An  act  for  the  introduction  of  Negroes  and  Mulat- 
toes  into  the  said  Territory^''  passed  Sept.  17,  1807  ;  that  the 
said  Gaston  on  the  13th  of  July,  1819,  transferred  the  said 
Juliet,  according  to  the  laws  of  the  Territory,  to  one  Alexan- 
der Gaston,  Jr.,  by  bill  of  sale  ;  that  on  uie  7th  of  October, 
1819,  Alexander  Gaston,  Jr.,  transferred  her  in  like  manner  to 
one  W.  Boon,  defendant's  intestate.  That  said  Peter,  Harri- 
son and  Enoch,  are  Juliet's  children.  That  Enoch  is  twelve 
years  and  live  months  of  age,  born  since  the  adoption  of  the 
Constitution,  Peter  22,  and  Harrison  20  years  of  age ;  the  two 
latter  born  before  the  adoption  of  the  Constitution.     The  de- 

Cited:  4  Scam.  345;  2  Gilm.  7,  21;  13  lU.  735. 
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feiidaiit  as  Wm.  Boon's  administrator,  entered  plaintiff's  close 
and  took  said  children  and  detained  them  as  jiart  of  his  goods 
and  chattels,  which  are  the  supposed  trespasses,  force,  and  in- 
jmy  in  the  plaintiff's  declaration  mentioned.  To  this  plea  the 
plaintiff  denuirred,  and  the  defendant  joined.  The 
[*259]  Circuit  Court  gave  judgment  on  the  demurrer  *for 
the  plaintiff"  and  one  cent  in  damages.  The  judgment 
on  the  denuirrer  is  assigned  in  this  Court  for  error. 

This  action  was  confessedly  instituted  to  ascertain  the  right 
of  the  children  named  in  the  declaration  to  freedom.  Weajv 
prehend  that  the  correctness  of  the  decision  of  the  Circuit 
Court  is  to  be  tested  by  the  solution  of  the  ])roposition  whether 
the  children  of  registei-ed  mulatto  or  negro  servants,  recog- 
nized by  the  laws  of  the  Territories  of  Indiana  and  Illinois,  or 
either  of  them,  while  such  Territories  M'cre  in  being,  and  the 
3d  Section  of  the  Gth  Article  of  the  Constitution  of  this  State 
can  be,  by  virtue  of  those  laws  and  that  section  of  the  Con- 
stitution, held  for  any  ]:!eriod  of  time  whatever  in  servitude. 
In  order  to  arrive  at  this  solution  it  is  necessary  to  ascertain 
what  were  the  character  and  extent  of  the  legislation  of  the 
Territories  of  Indiana  and  Illinois  on  this  subject.  It  appears 
that  while  this  portion  of  the  country  formed  a  comj-ionent 
jiart  of  tlie  then  Territory  of  Indiana,  on  the  17th  of  Sep- 
tember, 1807,  the  legislature  of  the  Territory  ado])tcd  a  law 
entitled  ^^A/i  aetconcerniny  the  introdui^iion  of  2lulattoes  and 
JVegwcs  into  tins  TcrritoruP  By  the  first  section  of  this  act 
it  authorized  the  "owner  of  any  negroes  or  nuilattoes,  of  and 
above  the  age  of  fifteen  years,  and  owing  service  and  labor  as 
slaves  in  any  of  the  States  or  Territories  of  the  [Inited  States, 
to  bring  the  said  negroes  or  nuilattoes  into  tliis  Territory." 
The  second  section  of  this  act  provided  that  the  slave  might 
agree  with  the  owner,  before  the  clerk  of  the  Court  of  Com- 
mon Pleas  of  the  county  in  which  the  ])arties  were,  for  the 
nuniber  of  years  which  the  slave  would  serve  liis  owner,  and 
the  clerk  was  required  to  make  a  record  of  sudi  agreement. 

The  third  section  provided  for  the  removal  of  tlu;  slave  in 
case  of  r(!fusal  to  serve,  at  any  time  within  sixty  days  there- 
after.  The  lil'tli  section  declares  that  any  i^erson  removing 
into  this  Tei'ritoi-y,  and  being  the  owner  or  ]iossessor  of  any 
negro  or  nmlatto  as  aforesaid,  under  the  age  of  fifteen  years, 
or  if  any  person  shall  hereafter  ac(juire  a  property  in  any  ne- 
gro or  nmlatto  under  the  age  aforesaid,  and  who  shall  bring 
them  into  tliis  Territory,  it  shall  and  may  be  lawful  for  such 
jK-rson,  owner  or  jwssessor,  to  hold  the  said  negro  or  nmlatto 
to  service  or  labor,  the  males  until  they  ari'ive  at  tlie  age  of 
thirty-five,  and  females  until  they  arrive  at  the  age  of  thirty- 

2G0 


DECEMBEE  TEEM,  1836.  259 


Boon  V.  Juliet. 


two  years.  Tlie  6th  section  provides  tliat  any  person  remov- 
ing any  negro  or  mulatto  into  this  Territory,  under  the  au- 
thority of  the  preceding  sections,  it  shall  be  incumbent  on  such 
person,  within 'thirty  days  thereafter,  to  register  the  name  and 
age  of  such  negro  or  mulatto  with  the  clerk  of  the  Court  of 
Common  Pleas  for  the  ])roper  county.  By  the  13th  section  of 
the  same  act  it  was  further  provided  that  the  children  born  in 
said  Territory  of  a  parent  of  color,  owing  service  or  labor  by 
indenture  according  to  law,  should  serve  the  master 
*or  mistress  of  such  parent,  the  males  until  the  age  of  [*260] 
thirty,  and  the  females  until  the  age  of  twenty-eight 
years.  So  far  as  relates  to  the  question  of  the  servitude  of 
the  children  of  negroes  or  nnilattoes  introduced  under  the 
Territorial  laws  into  either  of  the  Territories  named,  it  is  under- 
stood that  there  was  no  further  legislation  by  the  Territory. 
The  Constitution  of  this  State  contains  in  the  3d  Section  of 
the  6th  Article,  the  following:  "Each  and  every  person  who 
1ms  been  bound  to  service  by  contract  or  indenture,  in  virtue  of 
the  laws  of  the  Illinois  Territory,  heretofore  existing,  and  in 
conformity  to  the  provisions  of  the  same,  without  fraud  or 
colhision,  shall  be  held  to  a  specific  performance  of  their  con- 
tracts or  indentures,  and  such  negroes  or  mulattoes  as  shall  have 
been  registered  in  conformity  with  the  aforesaid  laAvs  shall 
serve  out  the  time  ap])ointed  by  said  laws;  Pivvided,  however^ 
that  the  children  hereafter  born  of  such  j^ersons,  negroes  or 
mulattoes,  shall  become  free,  the  males  at  the  age  of  twenty- 
one  years,  the  females  at  the  age  of  eighteen  years.  Each 
and  every  child  born  of  indentured  parents  shall  be  entered 
with  the  clerk  of  the  county  in  which  they  reside,  by  their 
OA\ntiers,  within  six  months  after  the  birth  of  said  child." 

From  an  examination  of  the  several  provisions  of  the  laws 
of  the  Territories  referred  to,  it  will  be  seen  that  no  provision 
was  made  affecting  the  liberty  of  the  children  of  registered 
negroes  or  mulattoes,  and  it  is  manifest  that  the  Tei-ritorial 
governments  did  not  adopt  any  act  to  restrict  or  impair  their 
natural  right  of  freedom.  The  question  of  the  validity  uf 
those  acts,  and  their  direct  repugnance  to  the  provisions  of  the 
Ordinance  of  1787,  has  been  fully  and  attentively  examined  in 
the  case  of  Phoebe^  a  woman  of  color,  v.  Jay^  (Breese,  2U7)  in 
this  Court,  at  its  December  term,  1828,  and  the  effect  of  the 
constitutional  ])rovision  in  relation  to  the  class  of  indentured 
servants  referred  to  in  that  ])rovision.  That  case  settled  the 
law  in  favor  of  the  rights  of  the  master  under  indentures  made 
in  conformity  to  the  terms  of  that  article  of  the  Constitution, 
and  although  it  might  be  sup]30sed  to  have  left  us  little  doubt 
in  reference  to  the  children  of  indentured  servants,  and  their 
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liability  to  serve  out  the  time  prescribed  by  the  Territorial 
aw,  stiil  it  seems  to  my  mind  equally  clear,  that  the  provision 
of  the  3d  Section  of  the  Hth  Article  of  the  Constitution  could 
in  no  way  alter,  abridge,  or  change  the  condition  of  the  chil- 
dren of  registered  servants.  The  Territorial  laws  had  not  in 
any  way  abridged  their  liberty,  or  rendered  them  liable  to  the 
performance  of  service  to  the  owners  of  their  jiarents  ;  and  it 
is  in  my  judgment  absurd  and  unjust  to  deduce  such  conse- 
(juences  from  the  proviso  contained  in  that  section  of  the  0th 
Article  of  the  Constitution  above  quoted.     It  is  true  that  the 

words  used  in  the  ju-oviso  "That  the  children  here- 
[*261]    after  born  of  such  persons,   *negroes   or  mulattoes, 

shall  become  free,  the  males  at  the  age  of  twenty-one 
years,  and  the  females  at  the  age  of  eighteen  years,"  may  be 
considered  as  referring  to  the  registered  ncijroes  and  nuilat- 
toes  named  in  the  antecedent  sentence  of  the  j^iragraph  ;  but 
when  it  is  remembered  that  a  proviso  is  intended  to  (jualify 
what  is  afhrmed  in  the  body  of  an  act,  section,  or  paragrajih 
preceding  it,  Ave  discover  that  it  was  intended  by  the  fi-amers 
of  the  Constitution  as  a  limitation  on  a  su]^]iosed  pre-existing 
right  of  the  master  to  the  service  of  the  children  of  registered 
servants  for  a  greater  period  of  time,  and  designed  as  an  ex- 
ception in  favor  of  such  children,  founded,  it  is  true,  on  the 
mistaken  supposition  that,  under  the  Territorial  laws,  they  had 
been  subjected  to  a  greater  period  of  service;  and  not  as  cre- 
ating the  liability  to  service,  and  rendering  a  class  of  j^ersons 
evi(ieutly  free  at  their  birth  the  subjects  of  a  laborious  and  ox- 
tended  jieriod  of  servitude.  Jt  is  most  manifest  that  this  jiro- 
viso  was  framed  under  such  a  view,  and  intended  as  a  mere  lim- 
itation on  the  imagined  right  of  the  master  to  the  service  of  the 
children.  As  no  such  right  existed  at  the  formation  andado]*- 
tion  of  the  Constitution,  and  as  the  proviso  nuist  be  ct)nsidered 
as  an  act  intended  for  tlie  benefit  of,  and  enlarging  the  rights 
of  a  class  of  persons  su]iposed  to  have  been  subjected  to  a  ])eriod 
of  servitude,  when  in  truth  and  in  fact  none  such  could  be 
legally  considered  to  exist,  1  am  clearly  of  opinion  that  the  chil- 
dren of  i'egistere(l  negroes  and  mulattoes,  \mder  the  laws  of 
the  TcriMtories  of  Indiana  and  Illinois,  are  niKjuestionably  free, 
and  that  the  defendant's  pk-a  was  iusutlicient  to  bar  the  |)laintilT*s 
action.  It  is  also  to  he  remai-kedthat  I'eterand  Harrison,  two  of 
the  children,  were  born  befori'  the  adoption  of  the  Constitu- 
tion, and  are  necessarily  excluded  from  the  terms  of  the  8th 
Section  of  the  (Uh  Article  ;  and  it  is  not  pretended  that  any 
law  of  the  Territory  rendered  them  in  any  manner  whatever 
liable  to  serve  the  owiu'r  of  their  mother.  The  denuirrer  to 
such  i)lea  was  rightly  sustained. 
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An  objection  is  raised  to  the  judgment  for  nominal  dam- 
ages. 

The  plaintiff  might  have  had  an  inquest  to  ascertain  the 
damages,  but  we  have  no  doubt  he  might  waive  this  and  take 
judgment  for  nominal  damages. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

J'udcpnent  affirmed. 

Note  by  Scammon. — See  Phoebe  v.  Jay,  Breese,  207;  Nance  v.  Howard, 
Uem.  183;  R.  L.  457^66;  Gale's  Stat.  501-508. 

As  to  assessment  of  damages,  see  Clemson  et  al.  v.  The  State  Bank  of  Illi- 
nois, ante  45;  Vanlandingham  v.  Fellows  et  al.,  ««fe233. 


*James   M.    Duncan   and   William     Linn,     [*262] 
plaintiffs   in  error,  v.  The  President  and 
Directors  of    the  State  Bank  of  Illi- 
nois ET  al.,  defendants  in  error. 

Error  to  Jackson. 

Dismissal  of  bili. — Part  op  dependants  not  served — Error. — It  is 
clearly  erroneous  to  dismiss  a  bill  filed  against  several,  a  part  only  of  whom 
having  been  served  with  process,  or  entered  their  appearance  on  motion 
of  counsel  for  those  who  are  served  with  process.  A  dismissal  of  a  bill  and 
a  dissolution  of  an  injunction  against  parties  who  are  not  in  Court,  on 
motion  of  counsel  for  those  only  who  have  entered  their  appearance,  is  erro- 
neous. 

State  Bank — Costs. — The  statute  exempts  the  old  State  Bank  from  the 
payment  of  costs;  and  persons  who  have  acted  merely  ministerially  for  the 
bank,  as  agents,  are  not  liable  for  costs. 

This  cause  was  disposed  of  in  the  Court  below,  at  the  May 
term,  1834,  the  Hon.  Thomas  C.  Browne  presiding. 

Walter  B.  Soates,  for  the  plaintiffs  in  error. 

J.  Semplb,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
The  plaintiffs  in  error  filed  their  bill  in  equity,  and  obtained 
an  injunction  to  restrain  the  defendants  from  collecting  two 
promissory  notes  given  by  them  to  the  State  Bank,  for  the 
sum  of  $99.92  each,  as  a  consideration  for  the  purchase  of 
400  acres  of  land  bought  by  them  of  the  defendants  under  the 
provisions  of  the  laws  of  this  State,  which  authorize  the  sale 
of  lands  purchased  of  the  debtors  of  the  bank,  by   the  presi- 
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dent  and  directors  of  the  bank,  by  vii'tne  of  sales  made  nnder 
judgments  against  such  debtors.  Such  notes  thus  taken  are 
made  a  lien  on  the  real  property  of  the  makers,  and  when 
they  become  due,  execution  is  required  to  be  issued  thereon, 
for  the  collection  of  the  amount  due.  The  bill  avers  the 
issue  and  delivery  to  the  sheriff  of  Fayette  county,  of  execu- 
tions agreeably  to  the  provisions  of  the  law,  and  that  the 
sheriff  is  proceeding  to  the  collection  thereof.  The  com- 
plainants further  state  that  jiersons  by  the  name  of  Kerr  and 
Bell  obtained  a  judgment  against  one  Matthew  Duncan  in 
1820,  who,  it  is  alleged,  was  then  seized  in  fee  of  the 
premises  upon  which  judgment  an  execution  issued  10th 
of  November,  1S20,  and  was  continued  down  to  1829  ;  that 
on  the  3d  of  February,  1829,  another  execution  issiied,  upon 
which  the  land  was  sold  on  the  13th  of  April,  1829,  and 
was  purchased  by  one  Joseph  Charless  for  Kerr  and  Bell. 
It  further  charges  that  Matthew  Duncan  mortgaged  the 
])remises  to  the  State  Bank  on  the  8th  of  January,  1822, 
which  mortgage  was  foreclosed,  and  judgment  ujion  it  f(.)r 
$270,   on  tlie  11th  day  of  May,  1825.     Said  ])remises  were 

sold  under  an  execution  ujion  said  judgment  on  the 
[*2()3J     2()th  of  September,  1828,  *and  purchased  by  the  bank. 

That  afterward  by  virtue  of  the  4th  section  of  an  act 
entitled  "  An  act  to  ame?id  an  act  sitjyph'mcntal  to  an  a<'t  es- 
tablishing the  State  Banl-  of  JUinois,  Janvanj  10,  lS2o,^'  ap- 
proved January  23,  1829,  the  cashier  of  the  Brownsville 
Branch  Bank,  jiroceeded  to  sell,  and  on  the  ItUh  of  Ap.ril, 
1830,  sold  the  said  ])remises  to  the  jilaintilt's  M'ithout  the 
m^ticc  of  Kerr  and  BelTs  judgment  ;ni(l  lien  or  Charless'  ])ur- 
chase,  and  that  the  notes  described  in  the  bill  were  given  foi- 
the  ]nirchase  aforesaid.  It  further  charges  tluit  Kerr  ar:d  Bell 
are  asserting  their  right  under  the  j)urchase  made  by  Charless 
for  tliem.  It  appears  from  tlie  record,  that  tlie  service  of  tlie 
subi)(enas  was  made  on  all  the  defendants  but  Charless  and 
Kerr  and  Bell,  who  were  non-residents,  and  as  to  wliom  an  or- 
<ler  of  publication  M-as  taken.  It  further  apjiears  that  the 
cause  was  continued  for  several  terms  for  want  of  service  uiion 
all  of  the  defendants,  and  that  at  the  term  at  which  the  bill 
was  dismissed,  and  the  injunction  dissolved,  the  motion  to  dis- 
jniss  the  bill  and  dissolve  the  injunction,  was  made  in  the 
names  of  all  the  defendants,  Avithout  the  jirevious  apjiearance 
of  Charless  and  Kerr  and  Bell,  who  M'ere  non-residents,  and 
jigainst  whom  publication  had  been  made,  to  aj)pear  and 
answer. 

The  order  entered  on  the  motion  to  dismiss  tlie  bill,  is  that 
a  nonsuit  be  entered.     This  is  untechnical,  but  still   it  nu'ght 
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be  supposed  to  be  equivalent  to  a  dismissal,  because  its  effect 
is  viitually  the  same ;  but  at  tbe  same  time,  the  order  dis- 
solves the  injunction,  and  so  far,  is  formally  correct.  But  it 
is  clearly  erroneous  to  dismiss  a  bill  on  the  motion  of  counsel, 
for  parties  who  had  never  entered  their  appearance  in  Court,' 
or  been  brought  into  Court  by  j^rocess.  The  motion  to  dis- 
miss and  dissolve  the  injunction,  appearing  to  have  been  made 
in  the  names  of  all  the  defendants  collectively,  and  for  want 
of  the  appearance  of  the  plaintiffs  who  wej'C  called  and  did 
not  appear,  was  erroneous,  and  for  that  cause  the  judgment  is 
reversed,  and  remanded  to  the  Circuit  Court  of  Jackson  coun- 
ty for  further  proceedings.  ]^o  costs  can  be  allowed,  because 
the  statute  exempts  the  State  Bank  from  costs,  and  the  other 
defendants,  who  have  appeared  having  acted  merely  ministe- 
rially for  the  bank  as  agents,  are  not  liable  for  costs. 

Judgment  reversed. 


*Jacob  Yujstt,  plaintiff  in  error,  v.  Ephraim      [*264] 
Brown,  defendant  in  error. 

Error  to  Fulton. 

Certtoraui. — A  writ  of  certiorari  to  remove  a  cause  from  a  justice  of 
the  peace  to  the  Circuit  Court  is  given  by  statute  in  such  cases  only  as  ap- 
peals are  given. 

No  appeal  or  writ  of  certiorari  can  be  taken  from  the  judgment  of  a  justice 
of  tlae  peace,  in  a  suit  brought  to  recover  an  assessment  upon  a  member  of 
a  class,  made  under  §  45  of  the  Militia  Law. 

Judgment  was  rendered  in  this  case  by  a  justice  of  the  peace 
of  Fulton  county,  before  whom  the  suit  was  originally  insti- 
tuted, in  favor  of  the  plaintiff'  in  error,  for  $8.33-J-  and  costs, 
from  which  Brown  obtained  a  writ  of  certiorari  to  the  Circuit 
Court. 

In  the  Circuit  Court,  at  the  May  term,  1833,  the  Hon.  Eich- 
ard  M.  Young  presiding,  a  motion  was  made  to  quash  the 
writ  of  c.ertiorari.1  which  was  overruled  by  the  Court.  At  the 
June  term,  1834,  the  judgment  of  the  justice  of  the  peace  was 
reversed,  and  a  judgment  for  costs,  rendered  in  favor  of 
Brown. 

T.  Ford  and  A.  "W".  Cavaely,  for  the  plaintiff  in  error. 

A.  "Williams,  for  the  defendant  in  error. 

Cited:  13.  III.  634. 
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Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  under  the  provisions  of  the  4oth 
section  of  the  '^ Act  for  the  Oi'tjanization  and  Government  of 
the  Militia  of  this  /State,''  (Gale's  Stat.  484,)  in  force  2d  July, 
1833,  to  recover  the  amount  of  the  assessment  made  on  the 
defendant  in  error,  as  a  member  of  the  class  to  which  he  be- 
longed, for  the  services  of  the  persons  furnished  by  the  class 
under  a  draft,  in  pursuance  of  orders  from  the  conunander  in 
chief,  Avhile  in  actual  service.  This  section  provides  for  the 
institution  of  a  suit,  to  recover  from  each  member  of  the  class 
his  respective  proportion  of  the  compensation  due  to  the  sub 
stitute,  before  a  justice  of  the  peace;  and  declares  there  shall 
be  no  appeal  from  the  decision  of  the  justice. 

The  defendant  Brown  sued  out  a  writ  of  certiorai'i  to  the 
Circuit  Court,  and  the  plaintiff,  on  its  return,  moved  to  quash 
the  same  for  having  been  improvidently  issued. 

The  Circuit  Court  refused  to  quash  the  writ;  and  this  is 
now  assigned  for  error  in  this  Court. 

The  point  made  admits  of  no  doubt  that  the  Circuit  Court 
decided  erroneously  in  refusing  to  quash  the  certiorari.  A 
writ  of  certiorari  to  remove  a  cause  from  a  justice  to  the  Cir- 
cuit Court,  is  given  by  statiUe  in  such  eases  only  as  apjicals 
are  given,  apd  then  in  such  cases  as  the  party  shall  account 
for  his  omission  or  inability  to  take  tlie  apjieal  with- 
[*265]  in  the  time  prescribed  by  *statute,  and  on  showing 
that  injustice  has  been  done,  and  in  what  tlie  injustice 
consists. 

Ihit  here  the  remedy  of  appeal  is  expressly  prohibited,  and 
conse(]uently  no  writ  of  certiorari  could  lie.  The  ])olicy  of 
the  ])rohibition  it  is  not  for  the  Court  to  inquire  into.  The 
law  is  to  he  administered  as  it  is  found,  and  not  as  it  might  be 
su]))iosed  it  ought  to  be. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  judg- 
ment is  rendered  in  this  Court  for  the  amount  of  the  judg- 
ment rendered  before  the  justice,  with  costs  of  suit  before 
the  justice,  and  in  the  Circuit  Court,  and  this  Court,  for  the 
])laintitf  in  error. 

Jud<jment  reversed. 
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David    Carver,   appellant,  v.  Oliver   C.  Crocker, 

appellee. 

Appeal  from  Cook. 

Proof  of  demand  by  adverse  party — Notice. — The  notice  required 
by  §  5  of  the  "Act  to  a»iend  an  act  concerning  Justices  of  the  Peace  and 
Constables,''  in  order  to  enable  a  party  ta prove  his  demand,  discount,  or 
S'^t-off  by  the  testimony  of  the  adverse  party,  or  in  case  of  his  absence  or 
refusal  to  be  sworn,  by  his  own  oath,  must  be  given  to  the  adverse  party 
personally.    A  notice  to  his  attorney  is  not  suiEcient. 

This  cause  was  heard  in  the  Court  below,  at  the  October 
term,  1836,  before  the  Hon.  Thomas  Ford.  A  judgment  was 
rendered  for  Crocker  for  $53.31J^,  for  which  Carver  appealed 
to  this  Court. 

J.  CuETiss  and  Wm.  Stuakt,  for  the  appellant. 

G.  Spring,  for  the  appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
This  action  was  originally  commenced  before  a  justice  of 
the  peace,  and  judgment  given  for  Crocker,  the  plaintiff, 
against  Carver,  by  default,  on  a  promissory  note.  It  was  ap- 
pealed to  the  Circuit  Court  of  Cook  county,  by  Carver,  and 
the  day  before  the  trial  in  the  Circuit  Court,  Carver  served  a 
notice  on  the  attorney  of  Crocker  "  That  the  defendant  ha(^d 
no  means  of  proving  his  set-off"  to  the  demand  of  the  plaintiff, 
except  by  the  oath  of  one  of  the  parties."  On  the  trial  in  the 
Circuit  Court,  Carver  offered  to  be  sworn,  whose  evidence 
was  rejected,  on  the  ground  that  the  plaintiff  below  was  ab- 
sent and  a  non-resident  of  the  State. 

The  only  question  necessary  for  this  Court  to  decide  is, 
whether  the  notice  served  on  Crocker's  attorney  was  suffi- 
cient to  allow  Carver  to  be  sworn.  By  the  5th  section  of  the 
''Act  to  amend  an  act  concerming  Justices  of  the 
Peace  and  *  Constables^'  approved  February  13, 1827,  [*266] 
(R.  L.  499  ;  Gale's  Stat.  420,)  either  party  who  has  no 
witness  to  prove  his  demand,  discount,  or  set-off,  may  be  per- 
mitted to  prove  the  same  by  the  testimony  of  the  adverse 
party,  or  in  case  of  his  absence  or  refusal  to  be  sworn,  by  his 
own  oath,  " Provided,  i\\?iX  no  person  shall  be  allowed  to  prove 
his  demand,  discount  or  set-off,  unless  the  adverse  party  be 
present,  or  shall  have  been  notified  thereof,  and  for  Mdiich 
purpose  the  justice  may  continue  the  cause  for  such  time  as 
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may  be  necessary."  By  the  6tli  section  of  tlie  act,  it  is  fur- 
ther declared  that  "Upon  trials  of  ap])eals  in  tlie  Circuit 
Court,  the  same  rules  of  evidence  shall  be  observed  as  in 
trials  before  justices  of  the  peace."  The  letter  as  well  as  the 
spirit  of  these  sections  of  the  act  are  that  the  party,  litigant, 
and  not  his  attorney,  must  be  notified,  in  order  that  he  may 
elect  whether  to  be  sworn  himself,  or  suiier  the  adverse  l^arty 
to  be  sworn.  The  attorney  could  not  give  the  evidence  con- 
temj)lated  by  the  act.  If  an  attorney  knew  the  facts  which 
the  opposite  party  desired  to  prove,  he  could  be  made  a  wit- 
ness, and  no  notice  would  be  neceseary.  That  the  act  did  not 
contemplate  that  the  notice  to  the  attorney  would  be  suilicient, 
is  evident  from  the  consideration  that  the  statute  authorizes 
the  justice  to  continue  the  cause  for  such  time  as  may  be  nec- 
essary to  give  the  notice.  If  the  notice  to  an  attorney  was 
suiRcient,  this  provision  to  continue  the  cause  was  idle ;  for 
the  plaintiff  is  always  in  Court,  either  in  jierson,  or  by  attor- 
ney, or  his  caui-e  Avould  be  discontinued.  The  defendant 
ought  to  have  obtained  a  continuance  of  the  cause,  to  enable 
him  to  serve  his  notice  on  the  |)laintiff  ]iersonally.  Tlie  Cir- 
cuit Court  decided  correctly  in  refusing  to  permit  the  defend- 
ant to  be  sworn. 

The  judgment  isajffirmed  with  costs. 

Jud<]mcnt  affirmed. 


Jesse  Peat^ce  nnd  Lavina  SriArvP,    ]-ilnintifIs  in  error, 
V.  Alkxaxdeu  Swan,  dofciKlaiit  in  error. 

Error  to  GnUatiti. 

ExKOfTiox — XoTiCK  OF  ci-AiM. — The  ptatufo  (loos  not  require  tlio  claim- 
ant of  )>roii('ity  fa  kon  on  execution,  to  state  on  whose  execution  th(>  levy 
had  IxM-n  inadi',  in  the  notice  lie  serves.  Notice  to  th(>  officer  th;it  lie  dainis 
the  pouds  levied  on,  intends  to  prosecute  his  chiiiu,  and  forbids  the  sale,  is 
sufficient. 

Si'uri.T'SAOR. — Surplusatre  can  not  vitiate  a  notice. 

AiTK.M,. — (Hij(Htinns  in  fhc  nature  of  a  ]ilea  in  ahatemenf ,  must  he  made 
in  the  lirsf  instance,  ft  is  too  late  to  make  them  on  apix-al.  An  apneal 
from  the  (h'cision  of  a  jury,  upon  flit'  trial  of  the  rif,'ht  to  property  levied  on 
execution,  must  he  taken  at  tlie  trial,  and  the  appeal  bond  extvuted  before 
the  Court  is  dissolved. 

l?o>'n. — An  appeal  bond  filed  the  day  after  the  trial,  is  not  snflicient. 
f*267]        *luiu:iai,.MnTV  tn  prockss. — When   the   process    by  which  a 
courf  obtains  jurisdiction  of  a  cause  is  iiTegrular,  if  no  objection  is 
made,  the  irrcfrvdarify  is  waivetl. 

Cited:  16  111.  356;  17  III.  236j  81  III.  279.    See  2  Scam.  21. 
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WAivEr:.— If  an  appenl  be  irregularly  taken  to  the  Circuit  Court  from 
the  verdict  of  a  jury,  on  the  trinl  of  the  right  of  property  before  a  justice, 
and  the  appellee  aupear  in  the  Circuit  CouL't,  he  waives  all  objections  to  the 
irregularity  of  the  appeal. 

This  cause  was  lieard  in  the  CoLirt  below  at  tlie  April  term, 
1835,  before  the  Hon.  Alexander  F.  Grant. 

Jesse  J.  Robinson,  for  the  plaintiffs  in  error,  cited  Acts  of 
1835,  56;  R.  L.  538-9  (Gale's  Stat.  587-8);  Breese,  3,  32,  142. 

H.  Eddy,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  o]>inion  of  the  Court : 
The  facts  of  this  case  are,  that  an  execution  was  issued  by  a 
justice  of  the  peace  to  a  constable  in  favor  of  Pearce  and 
Sharp,  the  plaintiflPs  in  error,  against  the  goods  and  chattels  of 
Lewis,  Prickett  and  McMurtrj,  and  was  levied  on  sundry  arti- 
cles of  personal  property.  Subsequent  to  the  levy,  Swan 
served  a  written  notice  on  the  constable  that  the  ]»ro]jerty 
levied  on  in  favor  of  John  Pearce,  Jesse  Pearce  and  Lavina 
Pearce,  executors  of  Wm.  Sharp,  deceased,  was  the  property 
of  said  Swan  and  forbade  the  sale.  Upon  tlie  receipt  of  tliis 
notice  the  justice  who  issued  the  execution  issued  a  precept 
to  summon  a  jury  to  try  the  riglitof  property  between  Swan, 
the  claimant,  and  Jesse  Pearce  and  Lavina  Sharp,  the  plaint- 
iffs in  the  execution.  The  cause  was  tried  before  the  justice, 
constable  and  jury,  on  the  13th  day  of  May,  1834.  Swan  ap- 
peared before  the  Court  and  jury  as  claimant  of  the  property, 
and  Jesse  Pearce  and  Lavina  Sharp  as  plaintiffs  in  the  execu- 
tion. On  the  trial  the  jury  found  a  verdict  against  the  claim 
of  Swan,  who  thereupon  appealed  to  the  Circuit  Court  of  Gal- 
latin county  and  executed  the  appeal  bond  on  the  14th  day  of 
May,  1834.  At  the  September  term  of  the  Gallatin  Circuit 
Court  the  ap])eal  was  continued.  At  the  April  term,  1835, 
the  parties  appeared  and  the  cause  was  tried  by  a  jury,  who 
returned  a  verdict  that  the  pro];erty  belonged  to  Alexander 
Swan  ;  and  thereupon  the  Circuit  Court  rendered  judgment, 
"  That  the  property  be  retained  by  the  said  Swan  and  tliat  he 
recover  his  costs  against  the  said  defendants." 

To  reverse  the  judgment  of  the  Circuit  Court  a  writ  of 
error  has  been  bruught  to  this  Court.  The  errors  relied  on 
are:  1st.  That  the  notice  gi\en  by  Swan  to  the  constable 
alleges  that  the  property  claimed  by  him  had  been  levied  on 
l)y  an  execution  in  favor  of  John  I*earce,  Jesse  Pearce  and 
Lavina  Pearce,  instead  of  an  execution  in  favor  of  Jesse  Pearce 
and  Lavina  Sharp.      2d.     Because  the  appeal  bond  was  not 
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executed  on  the  day  the  trial  was  had  before  the  justice  of  the 
peace,  constable  and  jury.  3d.  Because  it  is  nncer- 
[-268]  tain  against  whom  the  judgment  is  given.  *These 
errors  will  be  noticed  in  their  order.  The  Court  are 
of  oi)inion  that  the  "  Act  prescrihing  the  mode  of  trying  the 
right  of  propertif  (K.  L.  537;  Gale's  Stat.  586),  passed  29th 
July,  1827,  does  not  require  the  claimant,  in  the  notice  lie 
serves  oa  the  constable,  to  state  on  whose  execution  the  levy 
had  been  made.  It  is  sufficient  to  notify  the  constable  that  he 
claims  the  goods  levied  on,  forbids  the  sale  and  intends  to 
prosecute  his  claim.  Anything  more  was  suri)lusage  and 
could  not  vitiate  the  notice,  ]-articularly  as  no  objection  was 
made  to  the  notice  before  the  justice  and  constable. 

Had  Pearce  and  Sharp  objected  that  the  notice  was  insuf- 
iicient  to  compel  them  to  litigate  the  right  to  levy  on  the 
goods,  the  only  effect  of  such  an  objection  would  have  been  a 
dismissal  of  the  proceedings  and  then  the  claimant  could  have 
given  a  new  notice.  This  objection  is  in  the  nature  of  a  ])lea 
ni  abatement  and  according  to  the  case  of  Conley  v.  G<->od 
(Breese,  96),  ought  to  have  been  made  before  the  justice  and 
constable.  No  objection  having  been  raised  either  before  the 
justice  and  constable  or  in  the  Circuit  Court,  it  is  now  too  late 
and  conserpiently  can  not  be  assigned  for  error. 

Tiie  second  assignment  of  em>r  presents  some  difficulty.  By 
an  examiuiition  of  the  ^ipiieal  bond  contained  in  the  record  it 
apjiears  that  the  trial  before  the  justice,  constiible  and  jury, 
was  had  on  the  13th  day  of  A])ril,  and  the  ajfjieal  bond  was 
executed  on  the  l-lth;  but  it  is  not  clearly  stated  whether  the 
verdict  of  the  jury  was  delivered  on  the  I3th  or  14th.  If  it 
is  conceded,  and  it  is  pn^bably  a  fair  inference,  that  the  verdict 
was  rendered  on  the  13th,  the  two  questions  are  ]>resented  for 
consideration:  1st,  Poes  the  statute  rc<piire  an  appeal  to 
b3  taken  on  the  day  of  delivering  the  verdict?  And  if  it 
does,  then  does  not  the  a]>|iearance  of  I'earceand  Sharp,  in  the 
Circuit  Court,  without  t>bjecti<m,  waive  the  irregularity? 

The  appeal  to  the  Circuit  Court  is  given  by  the  5th  section 
of  the  act,  and  although  no  time'  is  nientioned  within  which  tlie 
appeal  may  l)e  taken,  yet  no  doubt  can  exist  that  it  should  be 
taken  belore  the  C'ourt  is  dissolved  and  the  parties  have  dis- 
persed for  tlie  folU)\ving  ivasons  :  An  appeal  is  a  continuation 
of  the  fojiner  suit  aiul  suspends  all  pi-oceedings  in  the  Ct)Uit 
bel(»w.  Unless  it  is  taken  during  the  sitting  of  the  Court,  the 
opposite  |)arty  will  have  no  means  of  knowing  of  its  existence,  as 
the  statute  makes  no  provision  to  give  notice  of  the  peiKlency 
of  the  ap])eal.  The  object  of  taking  the  appeal  is  defeated  if 
the  appeal  is  not  taken  innuediately;  for  as  soon  as  the  verdict 
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of  the  jury  is  delivered,  if  the  decision  is  in  favor  of 
the  right  of  the  execution  *creditor,  the  officer  may  [*269] 
proceed  to  sell  the  goods;  or,  if  the  verdict  is  for  the 
claimant,  the  property  is  delivered  over  to  him.  In  either 
event  the  prosecution  of  an  appeal  would  be  entirely  useless. 
And  lastly,  when  the  justice,  constable  and  jury  have  sepa- 
rated and  the  parties  gone  from  the  place  of  trial,  the  Court 
is  functus  officio  and  can  do  no  act  for  the  continuing  the 
suit  in  existence.  The  functions  of  the  Court  having  ceased 
to  exist,  the  appeal  was  irregularly  allowed  on  the  day  subse- 
quent to  the  trial. 

Having  arrived  at  the  result  that  the  appeal  was  irregularly 
taken,  it  becomes  a  question  whether  the  plaintiflt's  in  eiTor,by 
appearing  in  the  Circuit  Court,  without  objection,  have  not 
waived  the  irregularity  of  the  appeal,  and  are  to  be  considered 
as  appearing  by  consent.  The  statute  clearly  gives  the  Circuit 
Court  power  to  re-try  the  right  of  property  in  the  same  man- 
ner as  it  may  be  done  before  the  justice  and  constable.  Tak- 
ing the  appeal,  executing  the  bond,  and  delivering  the  papers 
to  the  clerk  of  the  Circuit  Court,  are  the  means  provided  by  law, 
by  which  the  cause  is  transferred  from  the  justice  and  consta- 
ble to  the  Circuit  Court.  These  means  are  in  the  nature  of 
process  to  remove  the  cause  from  the  inferior  to  the  superior 
court.  "When  the  process  by  which  a  court  obtains  jurisdic- 
tion of  a  cause  is  irregular,  if  no  objection  is  made  the  irreg- 
ularity is  waived.  The  irregularity  is  not  like  the  case  of  a 
defect  of  jurisdiction  over  the  subject-matter,  for  tl  e  statute 
gives  jurisdiction  to  the  justice  and  constable  in  tl:e  first  in- 
stance, p,nd  to  the  Circuit  Court  by  appeal.  Nor  is  it  like  the 
case  where  jurisdiction  is  given  to  an  inferior  court,  which 
must  proceed  in  the  manner  pointed  out  by  the  statute,  or  its 
proceedings  will  be  coram  non  jndice  an(J  void,  because,  as  we 
have  seen,  the  justice  and  constable  had  rightfully  exercised 
jurisdiction  over  the  cause,  and  the  Circuit  Court,  being  a  court 
of  general  jurisdiction,  may  obtain  jurisdiction  over  the  cause 
either  in  the  mode  pointed  out  by  the  statute,  by  consent  of 
the  parties,  or  by  the  presumed  consent  of  the  parties  where 
irregular  process  is  not  objected  to.  {Eastoii  et  al.  v.  Altum, 
ante  250.)  We  are,  therefore,  of  opinion  that  the  plaint- 
iffs in  error,  by  appearing  in  the  Circuit  Court,  have  waived 
all  objections  to  the  irregularity  of  the  appeal. 

The  last  error  relied  on,  as  to  the  form  of  the  judgment  for 
costs,  is  entirely  without  foundation.  The  judgment  is  ren- 
dered ])erfectly  clear  when  taken  in  connection  with  the  ver- 
dict. The  verdict  finds  the  property  to  belong  to  Swan;  and 
the  judgment  is  that  Swan  retain  the  property,  and  that  he 
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recover  liis  costs  against  the  said  defendants.  The  said  defend- 
ants can  mean  only  Pearce  and  Shar[>,  as  the  costs  are  express- 
ly given  to  Swan. 

The   judgnientj  therefurCj  of  the  Circuit  Conrt  is  affirmed 
with  costs. 

Judgment  affiiTued. 


[*270]     '-'David  Maeston,  appellant,  v.  John  R.  "Wil- 
cox, appelled. 

Api)ca  I  from  Iln  ncock. 

Ekcript  as  KViDENCR. — ^Wlierp  W.  heUl  a  note  dated  Oct.  21,  182.3,  for 
S20(l,  made  by  M.  and  payable  to  W.  tliiity  days  after  date;  and  another  note 
for  $4.58.10,  dated  Aiitr-  9,'  ]815,?isrned  als^obyM..  and  .M.  died  March  9.  1831 ; 
and  after  M.'s  death,  a  receipt  wa<  found  anionp  his  i)aiicrs,  given  by  W.  to 
M.  inJuU  of  all  (hitnnicls,  dated  Feb.  8,  1881  and  another  receipt  in  which 
W,  promised  to  collect  a  note  for  $bO,  and  to  pay  over  the  proceeds  to  the  in- 
testate, after  dediK-tin<,'25  per  cent,  for  collecting,  dated  December  25,  1830; 
Held,  that  the  receipts  were  prima  facie  evidence  of  the  payment  of  the 
notes. 

A  receipt  in  full  of  all  demands  is  2>ri»ia  facie  evidence  of  the  payauentof 
all  notes  and  ckiims  existing  at  the  time  the  receipt  is  given. 

This  canse  was  decided  in  the  Circuit  Court  at  the  April 
term,  lbo4,  before  the  lion.  Ivichard  M.  Young. 

A.  Wii.LiAiMS,  for  the  appellant,  cited  3  Black.  Com.  371  ; 
Gilbert's  Ev.  2o4.  3(il);  p]spinasse's  X.  P.  3,  4;  Jacob's  Diet, 
title  Acquit  fa  live;  C<jmyn's  Dig.  title  Jit'h'ci^f/  E.  1 ;  2  Stark. 
Ev.  32;  3  Stark.  Ev.  1U85,  1271. 

T.  Fokd  and  J.  AY.  AYuitney,  for  the  a]>pellec. 

SMnir,  Justice,  delivered  the  ojiinion  of  the  Court: 
Erom  the  record  in  this  cause,  it  apj^ears  that  letters  of  ad- 
ministration wvvv  granted  to  Wilcox,  as  a  creditor  of  the  es- 
tate of  one  Morrill  i\larston,  on  the  7th  of  June,  1831.  That 
on  the  2<!th  of  Seittember,  1831,  on  the  a|)j)lieation  of  tlio 
]»laintilT,  those  letters  were  revoked  by  the  judge  of  pro- 
ba^'e,  on  the  ground  that  Wilcox  was  not  a  cre(htor  of  the  in- 
testate, and  liad  obtained  the  same  by  fraudulent  representa- 
tion of  the  indebledness  of  the  intestate  t(»  him,  and  new  letters 

~~See  15  111.  343. 
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"were  granted  to  the  plaintiff  as  next  of  kin  to  the  intestate. 
To  this  decision  of  the  Probate  Court,  Wilcox  excepted,  and 
appealed  to  the  Ci]-cuit  Court.  The  Circuit  Court  reversed 
the  decision  of  the  Court  of  Probate,  on  the  ground  of  the 
■want  of  authority  in  the  Court  of  Probate  to  review  or  reverse 
its  Urst  decision,  on  the  alleged  ground  of  fraud.  Tliis  decis- 
ion of  the  Circuit  Court  was  apj^ealed  from  to  this  Court,  at 
a  former  term.  This  Court  reversed  the  decision  of  the  Cir- 
cuit Court,  and  remanded  the  cause,  with  direction  to  proceed 
in  the  cause  under  the  evidence.  (Ante,  60.)  The  Circuit 
Court,  on  a  re-hearing  of  the  cause,  reversed  the  judgment  of 
the  Court  of  Probate,  on  the  testimony  given  in  the  cause, 
w^hieh  is  all  embodied  in  the  bill  of  exceptions.  From  this 
decision  the  plaintiff  has  appealed  to  this  Court. 

The  only  questions,  then,  to  be  now  decided,  rest  entirely  on 
the  character  of  that  evidence,  and* the  weight  which 
should  be  *attached  to  it,  and  the  legal  force  and  pre-     [*2T1] 
sumption  which  accompany,  and  may  be  fairly  and 
reasonably  deduced  from  it. 

The  defendant,  Wilcox,  to  establish  his  being  a  creditor  of 
the  intestate,  produced  a  note  for  two  hundred  dollars,  pay- 
able to  Wilcox  thirty  days  after  date,  signed  by  the  intestate, 
and  dated  at  Fort  Edwards,  Illinois,  October  21,  1823  ;  and 
another  note  for  $153.10,  payable  to  one  Beavin  Johnson, 
dated  Salem,  August  9,  1815,  and  signed  also  by  intestate. 
The  intestate,  it  was  proved,  died  9th  of  March,  1831.  The 
signature  of  the  intestate  is  considered  to  have  been  proved, 
although  a  considerable  number  of  the  witnesses  called  to 
prove  the  handwriting,  speak  doubtingly  and  equivocally  of 
the  signature.  On  the  part  of  the  plaintiff,  a  receipt  from 
Wilcox  to  the  intestate  in  full  of  all  demands,  dated  3d  Feb- 
ruary, 1831,  and  another  receipt  in  which  Wilcoy  promised 
to  collect  a  note  for  fS50,  and  to  pay  over  the  proceeds  to  the 
intestate,  after  deducting  25  per  cent,  for  collecting,  dated 
December  25,  1830,  were  produced  and  read  in  evidence. 

A  witness  on  the  part  of  the  plaintiff',  likewise  proved  that 
in  1830,  the  intestate  gave  an  order  on  Wilcox  for  a  small  sum 
of  money,  which  the  witness  presented  to  Wilcox,  who  either 
said  he  would  pay  it,  or  call  and  see  the  intestate  about  it. 
This  witness,  after  the  testimony  was  closed,  was  recalled  on 
the  next  day,  to  establish  some  confession  or  statement  that 
the  intestate  had  said,  ''  He  had  raised  money  for  the  said 
Wilcox,  or  had  to  raise  some ; "  but  the  evidence  is  altogether 
loose,  vague,  and  too  uncertain  to  be  relied  on,  and  seems  to 
have  been  elicited  from  the  witness,  after  his  examination  in 
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chief  on  tlie  day  before,  by  Wilcox  in  a  conversation  intended 
to  refresh  the  witness'  memory,  and  is  not  altogether  free 
from  suspicions  as  to  its  character  and  credibility,  from  the 
manner  in  which  it  was  brought  out.  This  is  the. whole  testi- 
mony in  the  case  deemed  to  1)e  material  and  applicable  to  the 
matter  in  controversy;  and  the  point  to  be  determined  seems 
to  be  the  simple  question  of  the  effect  of  the  receipt  in  full, 
and  whether  it  is  noi  prima  facie  evidence  of  an  extinguish- 
ment of  the  two  notes  of  hand  held  by  Wilcox.  When  the 
great  la])se  of  time  is  considered  between  the  making  of  the 
notes  and  the  time  of  setting  up  the  demand  under  them,  tlie 
period  in  the  one  case  being  over  sixteen  years,  and  in  the 
other  eight  years,  there  can,  I  should  sup])ose,  be  no  doubt  left 
on  the  mind,  that  these  wei"e  stale  demands.  The  Jiarty  hold- 
ing them  during  all  that  period  of  time,  without  having  made 
a  demand  of  payment,  and  no  acknoM'ledgment  of  the  intes- 
tate at  any  time  that  lie  owed  the  several  amounts,  apj^caring, 
should,  under  every  just  and  legal  presumjition,  be  considered 
as  beiug  concluded  by  his  receipt  executed  in  1881;  and  such 

receipt  must  be  taken  to  be — in  the  absence  of  evi- 
[*272]     dcnce  to  sliow  that  the  *notes  were  excepted  from  its 

general  and  comjn-ehensive  terms — what  the  phrase- 
ology imports,  a  receii)t  in  full  of  all  claims  whatsoever.  If 
it  was  not  so  intended  by  the  ]^arty  signing  it,  then  it  rested 
with  liim  to  show,  by  evidence,  chat  such  excejition  was  made, 
and  that  might  have  been  shown  by  the  declaration  of  the 
"l^arties  at  the  time  of  making  such  receijit,  by  acknowledgmeut 
of  the  intestate  afterward,  or  by  an  adnu'ssiDU  of  the  iutcstate 
that  he  owed  the  notes,  or  any  other  act  or  declaration  e<]uiv- 
alent  thereto.  On  the  contrary,  the  foi'ce  of  the  receijit  and 
the  strong  presumption  from  the  great  lapse  of  time,  that  the 
notes  had  been  li(piidated  and  jiaid,  are  greatly  fortified  by  the 
receipt  given  in  1830,  for  the  note  received  for  collection,  and 
the  testimony  relative  to  the  order  given  by  the  intestate  in 
183i»,  on  AVilcox,  for  money,  and  his  rej)ly  thereto.  It  is  in- 
conceivable to  suppose  that  if  Wilcox  held  these  notes  at  the 
time,  and  they  were  in  reality  due  and  unpaid,  he  should  not 
liave  assei'ted  the  indebtedness  of  the  intestate  to  him  on  the 
jiresentatiou  of  the  order,  and  should  not  also  have  re«piired 
the  application  of  the  ]>roeeedsof  the  note  given  for  collection, 
toward  the  payment  of  his  demands  arisingunder  the  two  notes. 
From  the  receipt,  and  the  concurring  acts  and  circumstances 
ac('om|)anying  the  whole  transactions  between  the  ]\irties,  as 
developed  liy  tlie  testimony,  it  is  apparent  that  the  judgment 
of  tlu'  Circuit  Oourt  i  |eri'oneous.  It  is  accordingly  reversed; 
and  judgment  is  to  be  entered  in  this  Court  for  the  aiipellant, 
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with  the  costs  in  this  Court,  and  in  the  Circuit  and  Probate 
Courts. 

Judgment  reversed. 


George  Leidig,  appellant,  v.  Daniel   RAWSOisr, 
appellee. 

Appeal  from  Montgomery. 

Action  for  maltcioxts  prosecution. — In  actions  for  malicious  prosecn- 
tions,  it  is  a  rule  of  law  that  there  must  be  both  malice  and  a  want  of  prob- 
able cause,  to  justify  a  recovery.^ 

Evidence. — In  an  action  for  malicious  prosecution,  the  defendant  may 
give  in  evidence  any  facts  which  show  that  he  had  probable  cause  for  prose- 
cuting, and  that  he  acted  in  good  faith,  on  the  ground  of  suspicion. 

Malice  and  want  op  probable  cax^se. — The  gist  of  the  action  for 
malicious  prosecution,  is,  that  the  prosecutor  acted  maliciously,  and  without 
probable  cause.  If  there  is  no  malice,  or  if  there  is  probable  cause,  the 
action  will  not  lie. 

Variance. — The  rule  applicable  to  variances,  is,  that  whenever  an  instru- 
ment of  writing  or  a  record  is  not  the  foundation  of  the  action,  a  variance 
is  not  material  unless  the  discrepancy  is  so  great  as  to  amount  to  a  strong 
probability  that  it  can  not  be  the  instrument  or  record  described. 

Perjury — Evidence. — In  an  action  for  the  malicious  prosecution  of  the 
plaintiff  on  a  charge  of  perjury  in  making  a  complaint  before  a  justice  of  the 
peace,  that  the  defendant  had  committed  a  larceny,  the  defendant  asked  the 
following  question  of  a  witness,  who  was  his  counsel  before  the 
justice:  "Did  the  defendant  understand,  on  *the  trial  before  the  1*273] 
justice,  that  he  was  answering  to  a  prosecution  for  stealing  ?  " 
Held  that  the  question  was  improper. 

This  cause  was  tried  at  the  October  term,  1835,  of  the  Mont- 
gomery Circuit  Court,  before  the  Hon.  Sidney  Breese.  The 
jury  found  a  verdict  for  the  plaintiff  in  the  Court  below,  the 
appellee,  for  $325.  Judgment  was  rendered  upon  this  verdict. 
The  defendant  appealed  to  this  Court. 

Variance.  Cited:  1  Scam.  334;  1.3  111.  670;  80  111.  519;  108  111.  644. 

Malicious  prosecution.     Cited:  18  111.  115;  58  111.  370;  70  111.  410. 

^Ma  licious  prosecutioii. 

It  is  elemental^  that  to  sustain  an  action  for  malicious  prosecution,  the 
burden  is  on  the  plaintiff  to  show  malice  and  want  of  probable  cause. 

Heyne  v.  Blair,  62  N.  Y.  19;  Dietz  v.  Langfitt,  63  Pa.  St.  234;  Medcalfe 
V.  Brooklvn  Life  Ins.  Co.,  45  Md.  198;  Burris  v.  North,  64  Mo.  426;  Vinal  v. 
Core,  18  W.  Va.  1. 

If  must  also  appear  that  the  original  «cf to??,  or  prosecution  had  been 
terminated  in  the  plaintiff's  favor  before  the  commencement  of  his  action. 
O'Brien  v.  Barry,  106  Mass.  300;  Brown  v.  Randall.  36  Conn.  56;  Feltt  r. 
Davis,  49  Vt.  151;  Cardival  v.  Smith,  109  Mass.  158;  Wheeler  v.  Nesbitt, 
24  How.  544;  Blalock  v.  Randall,  76  111.  224. 

The  right  of  action  accrues  "  whenever  the  particular  prosecution  be  dis- 
posed of  in  such  a  manner  that  it  can  not  be  revived,  and  the  prosecutor,  if 
he  proceeds  fmrther,  will  be  put  to  a  new  one."  Casebeer  v.  Drahoble,  13 
Neb.  465. 
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"  A.  CowLES  and  J.  Semple,  for  the  appellant,  contended : 

1st.  The  gist  of  the  action  is  malice. 

2d.  It  is  competent  for  the  defendant  to  show  an  hunest  in- 
tention, in  relation  to  the  act  charged  as  malicious.  2  Stark. 
Ev.  and  cases  cited,  921,  922. 

3d.  The  question  of  malice  is  alone  for  the  jury.  2  Stark. 
Ev.  923-4,  911,  922,  916. 

H.  Eddy,  J.  S.  Gkeathouse,  and  S.  T.  Sa^vyer,  for  the  aj> 
peliee,  cited  2  Stark.  Ev.  912;  2  Pirtle's  Dig.  170-178. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 

As  to  what  consfitxtcs  fenni)U(fio»  of  the  suit  or  prosecution,  ^ee,  further' 
Graves r.  Dawson.  138  Mass.  419;  Hower  v.  Lewton,  18  Fla.  3'^8;  Hatch  r. 
Cohen,  84  N.  C.  602. 

Proof  of  malice  does  not  excuse  proof  of  want  of  probable  cause,  nor  can 
want  of  probable  cause  be  inferred  as  matter  of  fact  or  law  from  proof  of, 
malice.  Leyenbei-ger  v.  Paul.  12  Bradw.  6o5;  Chapman  v.  Cawrej-.  50  111. 
512;  Mitchinson  v.  Cross,  58  111.  366;  McFarland  v.  Washburn,  14  Bradw. 
369;  Besson  v.  Southard,  10  N.  Y.  236. 

If  has  bcoi  said  that  viaike  may  he  i/)/errprf from  want  of  probable  cause. 
This  is  not,  however,  an  inference  of  law.  It  is  more  correct  to  say  that  the 
jury  may  find  the  fact  of  the  existence  of  malice  from  the  same  evidence 
which  shows  wantof  proliable  cause.  Malice  is  afact  iheexistence  of  which 
must  be  found  by  the  jury.  Harpham  r.  Whitney,  77  111.  32;  Ammer- 
man  r.  Crosbv,  26  Ind.  451 ;  Levi  r.  Brennan,  39Cal.  485;  Straus  r.  Younfj, 
36  Md.246;  Block  r.  Meyers.  53  La.  Ann.  776;  Greer  r.  Whitfield.  4  Lea. 
85;  Wag^taff  v.  Schippel,  27  Kan.  450;  Hirshi  r.  Mettelmau.  7  Ikadw. 
112;  Ciiniisky  v.  Breers,  7  Bradw.  369.  Compare  Sharpe  r.  .Johnston,  76 
Mo.  660;  Carson  f.  Edf^eworth,  43  Mich.  241;  Kingsbury  r.  Garden,  45  N. 
Y.  Slip.  Ct.  224. 

^l.s'  to  advice  of  counsel,  see  an  article  by  John  D.  Lawson,  in  12  Central 
L.  .1.  487.     See  also,  21  Am.  Law  Reg.  N.  S.  582,  12  Am.  Dec.  265. 

It  is  f/fiirraJh/  held  that  adrice  <f  counsel,  after  a  full  statement  of  the 
facts  known  to  tii(>  prosecutor,  or  which  might  have  been  known  by  rea.son- 
able  diligence,  is,  if  acted  upon  in  good  faith,  a  good  defense  to  this  action. 

It  is  sonirfinies  held,  howcrer,  that  such  adrice  is  not  a  complete  defense, 
but  only  evidence  to  tiie  jury  of  the  absence  of  malice  or  of  the  presence  of 
probable  cause.  See  Hopkins  r.  Mc(iillicuddv,  69  Me.  273:  Loewenthal  r. 
Streng,  90  ill.  74;  B.rown  r.  Sniitli.  83  111.  29l":  C:def  r.  Thomas,  81  111.  478; 
Skidmore  r.  Bricker,  77  111.  164;  Hogg  r.  I'inckney,  16  S.  C.  387;  Forbes  r. 
Hagman,  75  Va.  168;  Decoux  r.  Lieux,  33  La.  Ann.  392;  Log-an  r.  Maytag, 
57  la.  107;  Sharpe  r.  .lohnston.  76  Mo.  660;  White  r.  Carr,  71  Me.  555. 

77;i.s-  deffuse  need  unf  he  spcciallij  pleaded.  Sp;irling  r.  Conway,  75]\ro. 
510;  Sparling  r.  Conway,  6  Mo.  App.  283. 

As  to  what  constitutes  prolmble  cause,  see  Planters'  Ins.  Co.  r.  Williams, 
60  Miss.  916:  Plassan  r.  L;i.  Lotterv  ("o..  34  La.  Ann.  246;  Bitting  r.  'I'en 
Evck,  82  Ind.  421;  Keep  r.  Griggs.  12  Bradw.  511:  Ca.^^ey  r.  Levatson,  30 
Minn.  516;  Hogg  r.  I'inckney.  IC  S.  C.  .3S7;  Bernar  r.  Dunliip,  94  Pa.  St. 
329:  Forbes  r.  Hagman,  75  Va.  I6H;  Burrell  r.  Deer.  7  Bradw.  IM  ;  McManus 
r.  Widlis,  .52  T.'X.  534;  Stiicev  f.  Knierv,  97  U.  S.  642;  Bourne  r.  Stout,  62 
111.  261;  Chai.nian  r.  Cayr.'y,  50  Bl.  212;  Calef  r.  Thomas.  81  111.  478. 

.\s  to  what  constitut<'s  malice,  see  .lohnson  r.  Kl>berts,  6  Sawyer  C.  C.  538; 
Forties  r.  Hagman,  75  Va.  168;  Vinal  r.  Core.  18  W.  Va.  1;  Decouxr.  Lieux, 
:'.3  La.  Ann.   392;  Gabel  f.  Weisensee,  49  Tex.  131;    Splayne  v.  Byrne,  9 
Bradw.  392. 
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This  was  an  action  of  trespass  on  the  case,  commenced  bj 
Kawson  against  Leiclig,  in  the  Montgomery  Circuit  Court,  for 
maliciously  indicting  Rawson  for  perjury.  The  defendant  be- 
low pleaded  not  guilty.  On  the  trial  of  the  cause,  Leidig  read 
in  evidence  to  the  jury,  without  objection,  an  affidavit  made 
before  Josiah  Wright,  Esq.,  a  justice  of  the  peace  for  Mont- 
gomery county,  by  Daniel  Rawson,  in  the  words  following,  to 
wit : 

"March  3d  day,  in  1834,  The  People  of  the  State  of  Illinois 
against  John  Steerman  and  George  Leidig  and  Henry  Blood- 
ner.  Whereas  Daniel  Rawson,  of  Bond  county  and  State  of 
Illinois,  personally  appeared  before  me,  a  justice  of  the  peace 
in  and  for  the  county  of  Montgomery  and  State  of  Illinois, 
and  made  oath  that  the  above  named  John  Steerman  and 
George  Leidig  and  Henry  Bloodner  did  forcibly  take  away  two 
yoke  of  oxen,  and  other  articles,  which  I  believe  I  had  an  in- 
terest in :" 

Which  being  read  to  the  jury,  Leidig's  counsel  offered  to 
give  evidence  to  prove  that  Rawson,  in  making  said  affidavit, 
swore  falsely;  but  the  Court  decided  that  such  evidence  should 
not  be  given  to  the  jury.  To  which  opinion  the  defendant  ex- 
cepted. The  following  exceptions  were  also  signed  on  the  trial, 
to  wit :  "  That  defendant  called  J.  A.  Wakefield,  Esq.,  who  was 
counsel  for  Geoi-ge  Leidig,  before  Josiah  Wright,  Esq.,  on  3d 
of  March,  1831,  in  the  prosecution  of  the  People  against  Lei- 
dig and  others,  to  prove  that  Leidig  understood  that  case  to  be 
for  larceny  in  taking  Rawson's  oxen,  and  proposed  this  ques- 
tion :  '  Did  the  defendant,  Leidig,  understand  on  the  trial  be- 
fore Justice  Wright,  that  he  was  answering  to  a  pros- 
ecution for  stealing  the  oxen  V  *which  was  objected  [*274] 
to  by  the  plaintiff,  and  the  objection  sustained  by  the 
Court." 

The  refusal  of  the  Court  to  permit  the  defendant  to  give 
evidence  to  prove  that  Rawson  in  making  the  affidavit  swore 
falsely,  and  the  decision  of  the  Court  in  refusing  to  receive  the 
testimony  of  Wakefield,  are  assigned  for  error. 

The  questions  arising  out  of  these  bills  of  exceptions  will 
be  examined  in  their  order.  The  reason  why  the  Circuit 
Court  refused  to  permit  the  defendant  to  prove  the  affidavit 
of  the  plaintiff  to  be  false,  is  not  stated  in  the  bill  of  excep- 
tions. It  is,  however,  fairly  to  be  ]3resumed,  that  it  was  because 
there  was  a  variance  between  the  affidavit  read  on  the  trial, 
and  the  oath  alleged  in  the  indictment  to  have  been  taken  by 
Rawson  before  the  justice ;  the  making  of  which  oath  was 
the  foundation  of  the  indictment  for  perjury.  If  the  variance 
was  the  cause  of  rejecting  the  testimony  to  prove  its  falsity 
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— and  no  other  reason  appears  ]irobable — ^the  Court  below 
erred.  The  alfidavit  being  read  without  objection  was  an  im- 
plied admission  on  the  ])art  of  the  ])laintifl:  that  it  was  the  af- 
lidavit  or  oath  that  was  before  the  grand  jury,  as  the  basis  of 
the  indictment  against  him.  For  what  purpose  did  Leidig  of- 
fer this  affidavit  to  the  jury,  as  part  of  his  defense,  unless  to 
show  the  grounds  he  had  for  |u-osecuting  Hawsonfor  perjury? 
The  Court  can  perceive  no  other  object,  and  the  plaintiti"  not 
objecting  to  it,  is  ])recluded  from  denying  that  it  was  relevant 
to  the  point  in  issue. 

In  actions  for  malicioiis  prosecutions,  it  is  a  rule  of  law  that 
there  must  be  both  malice  and  a  want  of  probable  cause  to 
justify  a  recovery.  This  rule  of  the  law  is  founded  u])on  prin- 
ciples of  public  joolicy.  (2  Stark.  Ev.  911,  and  authorities 
thei-e  cited.) 

The  defendant  may  give  in  evidence  any  facts  which  show 
that  he  had  probable  cause  for  ])rosecuting,  and  that  he  acted  in 
good  faith,  upon  the  ground  of  sus])icion.     (2  Stark  Ev.  i>lt>.) 

But  conceding  that  there  is  a  variance  between  the  affidavit 
read  and  the  oath  mentioned  in  the  declaration,  and  that  the 
])laintifl:  had  objected  to  the  reading  of  the  affidavit,  ought 
the  objection  to  have  prevailed  ?  The  rule  of  law  aj^plicab'e 
to  variances,  is,  that  whenever  an  instrument  of  writing  or  a 
record  is  not  the  foundation  of  the  action,  a  variance  is  not 
material,  unless  the  discrej)ancy  is  so  great  as  to  amount  to  a 
strong  i)robability  that  it  can  not  be  the  instrument  or  record 
<lescribed.  Test  this  affidavit  by  this  rule.  It  is  to  bo  observed 
that  it  is  not  stated  in  the  indictment  whether  the  oath  admin- 
istered by  the  justice  to  Kawson  was  or  was  not  in  writing. 
The  oath  mentioned  in  the  indictment,  and  the  affidavit,  were 
both  made  before  the  saine  justice,  and  on  the  same  day.  The 
prosecutions  in  both  were  carried  on  in  behalf  of 
[*275]  the  Peojile.  The  indictment  *allcges  that  liawson 
charged  Leidig  with  feloniously  taking  two  yoke  of 
oxen,  two  ])lows,  and  two  log  chains,  the  juoj  erty  of  liawson. 
The  affidavit  states  that  Leidig  and  others  did  forcibly  take 
away  two  yoke  of  oxen  and  other  articles  which  IJawson  be- 
lieved he  had  an  interest  in.  From  this  comparison  of  the 
two  statements,  no  doubt  can  exist  that  they  both  refer  to  the 
same  transaction.  For  what  object  could  liawson  make  his 
com])laint  to  the  justice,  on  oath,  but  to  charge  Leidig  with 
stealing  liis  oxen  and  other  articles?  The  justice  could  not  try 
an  action  of  tresjiass  for  taking  the  oxen,  as  their  value,  with 
the  other  articles,  was  nnioh  beyond  a  justice's  jurisdiction. 
Had  Rawson  intended  to  institute  a  civil  acticm  against  Leidig, 
no  oath  would  have  been  necessary.  The  complaint  that  was 
2:8 


DECEMBEE  TEEM,  1836.  275 

Leidig  v.  Rawson. 

exhibited  in  the  affidavit  before  the  justice  of  the  peace,  was 
substantial!}'',  though  not  technically,  a  charge  that  Leidig  had 
feloniously  stolen  the  oxen  and  otherarticles,  andso,  doubtless, 
the  justice  and  Eawson  considered  the  matter  when  the  oath 
was  administered  and  the  warrant  issued.  The  language  used 
in  the  indictment  is  that  of  the  grand  jury  and  the  prosecuting 
attorney,  and  for  which  Leidig,  as  the  prosecutor,  is  not  re- 
sponsible, if  he  stated  nothing  but  facts,  however  great  the 
variance  may  be  between  the  language  used  in  the  indictment 
and  the  facts  sworn  to  by  the  prosecutor.  To  illustrate  this 
position :  Suppose  A  goes  before  the  grand  jury,  and  swears 
that  B  has  stolen  his  goods.  The  gi-and  jury,  however,  find  a 
bill  for  robbery.  On  the  trial  Bis  acquitted  becaiTse  the  charge 
is  not  proved  as  laid.  B  then  brings  his  action  against  A. 
Would  it  not  be  competent  for  A  to  show  that  he  only  com- 
plained against  B  for  larceny,  before  the  grand  jury,  and 
that  B  was  guilty  of  the  larceny  charged  ?  Certainly  he  could ; 
for  the  gist  of  the  action  for  malicious  prosecution  is  that  the 
prosecutor  acted  maliciously,  and  without  probable  cause.  If 
there  is  no  malice,  or  if  there  is  probable  cause,  the  action  will 
not  lie.  The  mistake  of  the  grand  jury,  in  finding  a  wrong 
bill,  can  not  make  a  party  liable  who  has  acted  in  good  faith.- 

Again,  suppose  Leidig,  in  entering  his  complaint  to  the 
grand  jury,  had  exhibited  the  affidavit  above  referred  to,  and 
complained  that  Eawson,  in  making  that  affidavit,  had  sworn 
falsely ;  yet  the  grand  jury  had  found  the  bill  of  indictment 
described  in  the  declaration,  and  on  the  trial  of  the  indictment 
Eawson  was  acquitted  because-  the  Court  decided,  upon  the 
production  of  the  affidavit,  that  no  such  false  oath  had  been 
taken  as  the  one  set  forth  in  the  indictment ;  would  it  not  be 
competent  for  Leidig,  on  the  trial  of  an  action  for  malicious 
prosecution,  to  show  that  there  was  falsehood  in  the  affidavit  ? 
It  clearly  wonld.  The  Court  are  therefore  of  opinion,  that, 
circumstanced  as  this  case  was,  the  Circuit  Court 
erred  in  refusing  to  permit  Leidig  to  prove  *the  falsity  [*276] 
of  the  affidavit  read  on  the  trial.  We  are  also  of 
opinion  that  the  Circuit  Court  decided  correctly  in  refusing  to 
permit  Wakefield  to  answer  the  question  asked  him.  Had  the 
question  been  whether  he,  as  counsel  of  Leidig,  had  informed 
him  that  he  was  prosecuted  for  larceny,  the  question  would 
have  been  proper  as  ]3art  of  the  res  gesta.  It  might  have 
tended  to  show  the  absence  of  malice.     (2  Starkie,  922.) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded,  with  directions  to  the  Circuit  Court  of 
Montgomery  county  to  award  a  venire  de  novo. 

Judgment  7'eversed. 
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John  Jones,  Thomas  Joxes  and  William  Joxer, 
appellants,  v.  John  Doe  ex  dem.  Betsey  Bhamblet 
and  Nancy  Buamblet,  appellee?. 

Appeal  from  Gallatin. 

CoXSTUrCTION  OF  WIIX — EviDEXCE — COXDITIOX — FeK — LtFE  ESTATE. — 

When.'  A  devised  land  to  C,  to  take  effect  on  the  death  of  the  wife  of  A, 
on  conditiQn  that  C  would  become  bound  to  and  live  with  A's  wife  until  C 
should  be  married,  evidence  of  the  declarations  of  the  wife  of  A  that  she 
did  not  desire  C  to  be  bound  to  her,  i-s  relevant  and  jiroper.  If  A's  wife 
voluntarily  dispense  with  the  performance  of  the  condition,  the  estate  will 
tiike  effect. 

The  performance  of  a  condition,  where  it  ha.s  been  voluntarily  dispensed 
with,  is  not  essential  or  necessary  to  the  perfection  of  an  estate. 

The  declarations  and  acts  of  a  third  person  are  not  leg-al  evidence. 

If  there  exist  any  obscurity  in  the  languase  of  a  will,  owing  to  its  jjeculiar 
phraseology,  and  the  seemingr  ineongruities  of  its  several  parts,  and  the 
Court  can  a.scertain  the  real  intention  of  the  testator  and  give  effect  to  the 
several  parts  of  the  will  Avitiiout  rendering  any  component  part  inoperative, 
it  is  bound  so  to  do, 

If  there  be  two  devises  in  a  will  of  the  same  property  to  two  different 
persoiis,  and  the  first  create  an  estate  of  inlicritance,  the  secon<l  devise,  with- 
out words  of  ])erpetuity,  will  not  destroy  the  first,  and  will  create  a  life 
estate  only,  with  reversion  in  the  heirs  of  the  first  devisee. 

If  a  testator  annex  a  condition  to  the  creation  of  an  estate,  the  perform- 
ance of  wliich  afterward  becomes  impossible,  the  devisee  will  take  the  estate 
discharged  of  the  condition. 

Words  of  inheritance  or  perpetuity  are  essential  to  create  a  fee. 

A  devise  without  words  of  perijetuity  or  inheritance  creates  a  life  estate 
only. 

This  was  an  action  of  ^/V^'^we^^bronght  by  plaintifT's  lessors, 
to  recover  ])ossession  of  the  S.  E.  qr.  of  Sec.  14,  T  8,  S.  K.  (> 
East.  In  the  year  1830,  John  lirown,  under  and  by  virtne  of 
whose  will  the  le.'^sors  of  the  ])laintilf  claim  title,  died  seized  of 
two  tiacts  of  land  in  Gallatin  connty,  wliicli  he  becjueathed 
with  his  I  ersonal  jn'oiierty,  "  to  his  well  heloxetl  wife, 
[*277]  Sarah,  foi-  to  *havu  the  benefit  and  ]  roHt  of  the 
farms  and  imr.rovements  thereon,  dnring  her  natural 
life,  and  at  her  death  to  descend  to  her  heirs,  e.\ce))t  the  S.  E. 
(jr.  Sec.  14,  T.  8,  S.  11.  (I  East,"'  (the  same  land  this  action  was 
bron.i,dit  to  recover,)  "which  is  ijiven  equally  to  two  infant 
childivn,"  then  Hvin<r  in  his  family,  "named  and  called  15elsey 
I'ramltlet  and  Nancy  Biambh't,  (the  lessors  of  the  ])laintiir  in 
tliL'  Court  below,)  daughters  of  I'cnjann'nand  Tolly  Brainblot. 
1'liis  land  is  given  to  the  afoi-esaid  Nancy  and  Tctscy  if  they 
should  contijnio  to  live  with  my  wife,  and  are  bound  to  her 
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and  continue  to  live  "witli  her  until  married."  Mrs.  Sarali 
Brown,  the  wife  of  the  testator,  died  in  1832,  and  Thomas, 
William  and  John  Jones,  defendants  below,  took  possession 
of  the  lands  as  heirs  at  law. 

The  evidence  on  the  part  of  the  plaintiff,  material  to  the 
issue  on  the  trial  of  this  cause,  was  in  substance  as  follows : 
George  Wright  testified,  that  the  testator,  John  Brown,  died 
in  March,  1830,  and  that  in  the  fall  of  the  same  year,  his  wife, 
Mrs.  Sarah  Brown,  removed  to  Kentucky,  leaving  the  children 
(the  Bramblets)  in  the  care  of  their  grandmother,  Mrs.  Nancy 
Brown.  That  Mrs.  Sarah  Brown  had  never  requested  or  de- 
sired that  the  children  should  be  bound  to  her,  and  she  was 
unable  to  take  charge  of  them  and  raise  them  herseK ;  but 
had  nothing  against  the  children  having  the  land. 

Mrs.  Nancy  Brown  testitied  that  in  the  summer  following 
testator's  death  witness  took  the  children  at  the  desire  of 
Mi's.  Sarah  Brown,  who  did  not  want  them  bound  to  her,  and 
was  unable  to  take  care  of  them  if  they  had  been.  The  de- 
fendants then  offered  to  prove  by  a  witness,  that  she,  as  grand- 
mother of  the  Bramblets,  had  often  said  they  never  should 
be  bound  to  Mrs  Sarah  BroT^m  ;  which  the  Court  refused. 
Whereupon  the  defendants,  by  their  counsel,  objected  to  the 
introduction  of  all  the  foregoing  testimony,  and  excepted  to 
the  opinion  of  the  Court  in  admitting  parol  evidence,  except 
so  far  as  it  went  to  show  a  compliance  with  that  part  of  the 
will  which  made  it  necessary  for  the  lessors  of  the  plaintiff  to 
continue  with  Mrs.  Sarah  Brown,  and  that  she,  since  the  mak- 
ing of  the  wall  had  died.  Judgment  was  entered  for  the 
plaintiff  on  the  verdict  of  the  jury.    ' 

Jesse  J.  RoiaxsoN,  for  the  appellants,  relied  on  the  follow- 
ing points  and  authorities. 

1st.  If  the  lessors  of  the  plaintiff  had  been  bound  under  the 
will,  to  Sarah  Brown,  it  should  have  appeared  by  record  evi- 
dence alone.     H.  Dig.  68. 

2d.  If  parol  evidence,  though  erroneous,  be  admitted  for  one 
party,  it  should  not  be  rejected  as  to  the  other.     Con.  Dig.  170. 

3d.  Where  a  fee  simple  is  conveyed  to  one,  there  is  no 
estate  remaining :  4  Dane,  301,  §  3  ;  4  Dane,  614,  §  6. 
The  defendants  *are  entitled  under  the  will  to  the  [*278] 
bequeathed  land  as  heirs  of  Sarah  Brown,  the  testator's 
wife  ;  for  it  is  given  and  bequeathed  to  them  alone  absolutely 
and  unconditionally,  viz.,  "  during  her  natural  life,  and  at  her 
death  to  descend  to  her  heirs."  Here  is  clearly  a  life  estate 
given  to  Sarah  Brown,  and  the  fee  to  her  heirs.  This  may 
be  done  and  is  legal. 
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4tli.  But  the  lessors  of  the  plaintiff  say  the  laud  sued  for 
is  excejited  out  of  the  gift  and  bequest  to  Sarah  Brown  and 
her  heirs,  and  given  to  them  in  fee  simple.  Tlii;;  can  not  be 
the  fact,  for  "  the  devise  to  the  lessors  is  void,  as  inconsistent 
with  the  absolute,  unqualified  interest  of  defendants."  The 
fee  can  nut  be  given  to  one  and  a  life  estate  afterward  carved 
out  of  it  and  given  to  another.  The  exception  in  the  will  is 
repugnant  to  the  estate  previously  deniised  and  vested,  and 
therefore  void.  So  that  the  former  disposition  of  the  land 
would  remain  as  if  the  after  excepting:  clause  had  never  been 
made.  4  Dane's  Abr.  92-4,  §§  1,  3,  4,  5,  9,  lU,  11 ;  1  Shei). 
Touch.  79.  The  exception  is  also  void  because  of  the  uncer- 
ta,inty  in  the  description  of  the  land  or  estate  excepted,  there 
being  no  words  of  reference,  such  as  "  aforesaid,"  or  of  sj  ecitic 
identification  as  are  used  in  the  gift  or  beijuest  to  Sarah 
Brown  and  her  heirs.     lb.,  and  also  4  Dane's  A]jr.  505  §  7. 

5th.  Conceding  the  legality  of  the  excep-tion,  the  devise  in 
the  testator's  will  creates  only  a  life  estate  in  the  ])laintiff's 
lessors,  for  the  bequest  hath  no  words  of  inlieritance  or  j)erpe- 
tuity  in  it ;  and  such  words  are  indispensable  to  convey  a  fee. 
2  Blac.  Com.  108-15  ;  4  Dane's  Abr.  305  §  12,  307  §  22,  609 
§  6,  (J15  §  11. 

(ith.  The  estate,  before  it  could  vest  in  i^laintiff's  lessors, 
was  made  to  dei)end  upon  three  separate  and  distinct  conditions 
])recedent,  none  of  which  M-ere  in-oven  to  have  been  complied 
with  or  ])erformed.  "Whatever  estate  was  given  by  the 
devise  was  conditionally  given,  to  take  effect  or  not  upon  the 
])erformance  or  non-performance  of  the  conditit)n.  2  Blac. 
Com.  15-4-7  ;  4  Dane's  Abr.  102  §  1,  164  §  9,  782  §  16,  783 
§  17.  If  the  condition  be  only  subsequent,  and  the  estate  be 
•given  to  another,  it  must  be  strictly  ])crformed.  4  Bac.  Abr. 
420,  Conditions  that  destroy  an  estate  nuist  be  performed 
strictly.  4  Dane's  Abr.  KU,  §  9.  The  Ct)urt  can  not  make  a 
will,  or  interpret  by  an  arbitrary  construction,  nor  take  into 
tbeir  consideration  any  subseipient  alteration  of  events.  4 
Dane's  Abr.  503  g  (i.  Tlie  lessors  of  the  plaintilf,  although 
minors,  are  bound  by  conditions  in  wills  as  other  persons.  1 
Bac.  Abr.  4(U  ;  4  Bac.  Abr.  4J3;  4  Dane's  Abr.  162  §3. 
Conditions  when  attached  or  annexed  to  real  estate,  are  not 
in  terrorem.  But  their  conditions  ])recedent  or  subsequeiit 
take  ])lace.  4  Bac.  Abr.  411,12,  13,14;  4  Dane's  Abr. 
302-6. 

[*279]         *W.  J.  GATKwoon  and  IT.  Enov,  for  the  aii]^ellecs, 
cited  2  E(|.  Abr.  title  Conditions,  213;  l*rec.  in  Chan. 
562;   Atk.  363. 
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There  being  no  limitation  over  in  the  devise,  such  a  condi- 
tion as  that  contained  in  the  will,  is  only  m  terrorem;  Seciis 
if  there  had  been  a  limitation  over,  for  in  such  a  case  a  court 
of  equity  can  not  interpose.     2  Frem.  Rep.  10,  119. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  ejectment  to  recover  the  tjossession  of 
the  S.  E.  qr.  of  Section  14,  in  T.  8,  S.  R.  6  East.  '  The  lessors 
of  the  plaintiff  claimed  the  land  under  the  will  of  John 
Brown,  who  devised  the  lands,  named  in  his  said  will,  as  fol- 
lows,viz.:  "  First,  I  give  and  bequeath  to  my  well  beloved 
wife,  Sarah,  the  following  quarter  section  of  land,  viz.;  The 
South  East  quarter  of  Section  Eleven,  in  Township  8,  South 
of  Range  6  East.  Also  the  South  East  quarter  of  Section 
Fourteen,  in  Township  8,  South  of  Range  4,  East,  in  the  lands 
sold  at  Shawneetown,  for  her  to  have  the  benelit  and  profit  of 
the  farms  and  improvements  that  are  on  both  quarter  sections, 
during  her  natural  life ;  and  at  her  death  to  descend  to  her 
heirs,  except  the  South  East  quarter  of  Section  Fourteen,  which 
is  given  equally  to  two  infant  children  that  are  now  living 
with  us,  named  and  called  Nancy  Bramblet  and  Betsey  Bram- 
blet,  daughters  of  Benjamin  and  Polly  Bramblet.  This  land  is 
given  to  the  aforesaid  JS^ancy  and  Betsey,  if  they  should  con- 
tinue to  live  with  my  wife,  and  are  bound  to  her  and  continue 
to  live  with  her  until  married.  And  further,  should  both  or 
either  of  them  marry  with  my  wife's  consent,  they  are  au- 
thorized to  settle  and  improve  on  the  aforesaid  South  East 
quarter  of  Section  Fourteen ;  but  my  wife  is  to  have  the  ben- 
efit of  the  present  improvements  during  her  natural  life." 
The  defendant  claimed  title  under  the  recited  clause  in  the 
will,  and  this  portion  of  the  will  is  all  that  the  respective  par- 
ties assert  their  claims  under.  The  jury  found  a  verdict  for 
the  lessors  of  the  plaintiff. 

The  defendants  in  the  Court  below  assign  for  error  the  fol- 
lowing causes : 

1.  That  the  Circuit  Court  admitted  improper  parol  testi- 
mony to  go  to  the  jury,  on  the  part  of  the  plaintiff's  lessors. 

2.  That  it  rejected  proper  parol  evidence  offered  on  the 
part  of  the  defendants. 

3.  That  the  verdict  of  the  jury  was  contrary  to  law  and  the 
evidence. 

The  points  made  will  be  considered  in  the  order  they  are 
stated.  It  appears  from  the  evidence  embodied  in  the  bill  of 
exceptions,  that  the  will  of  the  testator  was  executed  on  the 
1st  of  March,  1830;  and  that  he  died  on  the  12th  day  of  the 
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same  nionlli ;  tliat  his  wife,  Sarah  Brown,  was  feeble 
[*280]  and  intinn,  and  -died  in  ]May,  1832.  That  the  les- 
sors of  the  plaiutitf  offered  in  evidence  the  declara- 
tion of  Sarah  Brown,  as  to  her  iTiability  to  receive  and  take 
charge  of  them,  and  did  not  desire  toliave  them;  and  of  lier 
removal  to  Kentucky  without  them,  where  she  died.  That 
the  lessors  were  at  the  time  infVnts  of  tender  age,  not  more  than 
eight  or  nine  years  old.  This  is  the  substance  of  the  testimony 
objected  to  under  the  iirst  point  as  inadmissible.  There  can 
be  no  doubt  that  the  testimony  was  pro]:)er  to  show  that  that 
]-.ortion  of  the  will  which  made  the  estate,  created  in  the  les- 
sors of  the  ])]aintiif,  de]iend  on  the  condition  of  their  living 
with  Sarah  Brown,  and  being  bound  to  her,  had  been  disjensed 
with  by  Sarah  Brown  ;  and  therefore  the  |  ei'formance  of  tliose 
acts  as  conditions  precedent  to  their  taking  the  estate,  was  by 
no  means  necessary  to  the  perfection  of  such  estate. 

On  the  second  point  made,  the  offer  to  give  in  evidence  the 
declaration  and  acts  of  Nancy  Brown,  that  the  children  should 
not  li\e  with,  or  be  bound  to,  Sarah  Brown,  was  wholly  irrel- 
evant, being  the  declaration  and  acts  of  a  third  jiersou,  and 
was  ).ro])erly  rejected. 

The  last  ])oint  made  necessarily  involves  the  construction  of 
the  will  of  the  testator,  and  upon  that  construction  nmst  de- 
]:end  the  tenableness  of  the  objections,  that  the  verdict  and  re- 
covery of  the  lessors  of  the  ])laintiff  is  not  justified  by  the 
evidence.  It  is  admitted  that  the  language  of  the  Avill  is  by 
no  means  free  from  obscurity,  oM-ing  to  its  ]^eculiar  })hraseol- 
ug3',  and  the  seeming  incongruities  of  its  several  parts ;  still  it 
is  a  settled  judicial  maxim,  that  Avhenthe  Court  can  fairly  as- 
certain the  real  intention  of  the  testator,  and  give  effect  to 
the  several  ]>arts  of  the  will,  Avithout  rendering  any  compo- 
nent ]iart  inoperative,  it  is  bound  so  to  do.  It  is  believed 
that  in  the  |)i'esent  case  that  maxim  can  be  justly  a]i])lied.  If 
there  should  be  an  adherence  to  the  literal  interpret;ition  of 
the  first  devise  in  the  will,  it  is  evident  that  the  testator  creat- 
ed an  estate  for  life  in  both  the  quarter  sections  described,  in 
favor  t)f  his  wife,  with  a  remainder  over  to  her  heirs;  but 
after  having  done  so,  he  then  excepts  section  14,  being  one  of 
the  two  named,  from  theo]  eratioii  of  this  devise,  and  devises  it 
to  the  lessors  of  the  plaintilf,  ujion  the  condition,  '■'' i/ud  tiny 
k/iouI<1  andiime  to  lire  icith  fiiti  vife,  and  he  hniud  he  /ler, 
a/idlive  trifh  her  vniU  iltaj  are  inarrled.^^  N\iw  this  second 
devise  of  the  same  land  evitlently  operated  on  and  destroyed 
the  first,  as  it  relates  to  section  14,  and  it  gave  this  section  in 
preitentl  wynm  a  condition  which  might,  or  might  not,  be  }  er- 
formed.     The  perforuuinco  would  first  depend  on  the  eon. 
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sent  of  his  wife,  for  unless  she  consented  to  the  lessors  resid- 
ing withhcr,  and  being  hound  to  her,  it  is  evident  that  they 
could  not  perform  either  part  of  the  condition.  Doubtless 
the  testator  was  desirous  that  they,  being  then  of  ten- 
der age,  should  continue  under  the  *care  and  pro-  [*281] 
tection  of  his  wife;  and  to  effectuate  that  object 
more  certainly,  he  designated  the  mode  he  supposed  most 
likely  to  accomplish  it ;  but  it  is  seen  that  both  the  living 
and  the  indentaring  of  the  lessors  was  pirevented  by  the 
voluntary  act  of  the  wife,  for  whose  benefit,  it  may  be  sup- 
posed, the  condition  was  also  in  some  measure  originally 
created ;  and  the  more  so,  as  when  they  became  of  more 
mature  age  the  testator  must  have  supposed  that  they  would 
be  of  great  service  to  her.  The  accomplishment  of  this  ob- 
ject is,  however,  eventually  defeated  by  the  death  of  Sarah 
Brown,  the  wife  of  the  testator,  and  thereupon  the  condition 
annexed  to  the  creation  of  the  estate,  in  the  lessors  of  the 
plaintiff,  became*  an  impossible  conditi<'»n  to  be  performed,  and 
consequently  the  lessors  take  the  estate  given,  without  the 
condition  thus  rendered  nugatory.  That  estate,  however,  is 
but  a  life  estate,  to  take  effect  on  the  death  of  testator's 
wife,  ttiere  being  no  words  of  inheritance  or  perpetuity  con- 
tained in  the  devise,  and  sucli  words  being  indispensable  to 
make  a  fee.  The  verdict  then  was  neither  against  law  nor 
evidence.  The  judgment  of  the  Circuit  Court  is  to  be  affirmed 
with  costs. 

Judgment  affirmed. 


Chaeles  Peck,  appellant,  v.  William  Boggess, 
appellee. 

Appeal  from  Jo  Daviess. 

Demxtreer — Waiter. — Upon  the  overruling  of  a  deniurrer  to  a  plea,  if 
the  planntiff  reply,  he  thereby  waives  the  demurrer,  and  can  not  afterward 
assign  for  error  that  it  was  overruled. 

Instruction. — In  an  action  brought  by  P.,  as  assignee  of  M.,  to  recover 
the  amount  of  a  promissory  note  made  by  B.,  the  Court  gave  the  following 
insftructions  to  the  jury : 

"That  if  the  jury  believe  from  the  evidence  that  B.  and  M.made  a  lump- 
ing trade;  that  if  B.  agreed  to  give  ^615  for  M.'s  interest,  whatever  it 
might  be,  (meaning  the  interest  in  the  partnership  concern,  in  which  they 
were  both  interested  and  to  which  the  making  of  the  note  related)  and  was 
not  deceived  or  imposed  on  by  any  false  and  fraudulent  representations  or 

Cited  :  3  Scam.  49. 
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concealments,  then  made  by  M..  then  the  note  is  founded  on  a  good  considera- 
tion, and  is  binding  on  B."     Held,  that  the  instruction  was  con-ect. 

Erkor. — Unless  a  party  excepts  to  instructions  in  the  Court,  below,  he 
can  not  assign  them  for  error  in  the  Supreme  Court. 

This  was  an  action  commenced  in  tlie  Jo  Daviess  Circuit 
Court,  by  Peck  against  Boggess,  ujion  a  promissory  note  for 
8fil5.19,  given  by  the  defendant,  Boggess,  to  one  John  D. 
Mullikin,  and  by  said  Mullikin  assigned  to  the  plaintiif,  on  the 
15th  day  of  May,  1834.  The  note  was  dated  Aug.  2-1,  1S33, 
and  payable  tliirty  days  after  date.  The  defendant  tiled  three 
special  pleavS,  to  all  of  which  the  ])laintitf  dennirred. 
[*282]  The  demurrer  was  *sustained  to  the  first  and  second, 
and  overruled  to  the  third  ])lea.  Issue  was  then  taken 
on  the  third  plea,  which  alleged  "that  said  promisst>ry  note 
was  made  and  executed  without  any  good  or  valuable  consid- 
eration whatever,"  and  leave  taken  by  the  defendant  to  tile 
two  amended  pleas.  The  amended  ])leas  were  demurred  to  by 
the  plaintitf.  The  Court  sustained  the  demurrer  to  the  tirst 
amended  plea,  and  overruled  it  as  to  the  second,  which  was  as 
follows: 

And  for  furtlier  plea  in  this  behalf,  the  said  defendantjcomes, 
etc.,  when,  etc.,  and  says  the  said  ])laintiff,  liis  aforesaid  action 
thereof  against  him  ought  not  to  have  and  maintain,  because 
lie  says  that  the  said  promissory  note,  in  said  plaintiff's  decla- 
ration mentioned,  was  executed  and  given  by  tliis  defendant 
upon  the  settlement  of  a  joint  concern  tlieretofore  existing 
between  the  said  John  D.  Mullikin  and  the  said  defendant,  in 
consideration  that  the  said  Mullikin  should  deliver  over  to  the 
said  defendant  all  moneys  then  on  hand  belonging  to  said  joint 
concern,  and  for  no  other  consideration  whatever.  This  de- 
fendant avers  that  the  said  Mullikin  did  not  deliver  over  to 
said  defendant  all  moneys  on  liand  belonging  to  the  said  joint 
concern,  but  only  the  sum  of  thirty -four  dollars,  wliereas,  in 
trutli  and  in  fact,  there  was  then  on  hand  belonging  to  said 
joint  concern  the  sum  of  two  thousand  dollars;  and  the  said 
defendant  says  that  the  consid(M'ation  of  said  note  has  failed  in 
this,  that  the  said  i^[ullikin  did  iu»t  deliver  over  to  this  d«t"end- 
ant  the  wliole  of  tlu*  said  two  thousand  dollars,  but  only  the 
sum  of  thirty-four  dollars  as  aforesaid,  and  this  he  is  ready  to 
verify,  etc.,  wherefore,  etc. 

B.  Mills,  Att\y  for  deft. 

To  this  ]>loa  the  plaintiff  filed  a  general  i-eplication,  and  the 
cause  was  submitted  to  a  jury,  who  ft)und  a  verdict  for  the  de- 
fendant. The  cause  was  tried  bef(»rc  the  Hon.  Stephen  T.  Lo- 
gan, at  tlie  August  term,  1835.     The  plaintitf  in  the  Court 
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below  appealed  to  this  Court.    On  the  trial  in  the  Court  below, 
the  following  bill  of  exceptions  was  taken: 

On  the  trial  of  this  cause  on  the  issues  joined,  the  witnesses 
having  been  heard  by  the  jury  on  the  part  of  the  defendant., 
none  having  been  produced  on  the  part  of  the  plaintitf,  the 
plaintiff,  by  his  counsel,  moved  the  Court  to  instruct  the  jury 
as  follows,  viz.:  That  the  dissolution  of  partnership  be- 
tween Boggess  and  Mullikin,  the  assignor,  and  the  transfer  t« 
Boggess  of  the  debts  and  accounts  due  the  firm,  and  the  stock 
and  property  of  the  firm,  was  a  good  and  valuahU  considera- 
tion. That  the  defendant  on  the  special  plea  last  traversed, 
and  upon  which  issue  was  joined,  must  have  proved  to  the 
jury  that  Mullikin  had  on  hand  two  thousand  dollars,  as  therein 
alleged,  of  partnership  money  at  the  time  of  its  disso- 
lution and  of  executing  the  note  sued  on,  and  that  ^the  [*2S3] 
payng  over  of  that  sum  was  the  sole  consideration  of 
said  note.  But  the  Court,  as  to  the  last  instruction,  said  there 
could  be  no  doubt  such  proof  must  be  made,  but  that  the 
testimony  proved  that  the  payment  of  the  two  thousand 
dollars  was  not  the  sole  consideration  of  the  note,  and  that  the 
jury  ought  not  to  take  that  plea  into  consideration,but  should 
be  confined  in  their  verdict  to  the  other  issue.  And  the  Court 
refused  to  give  the  instructions  as  asked  for,  but  gave  instruc- 
tions to  the  jury  as  follows,  viz. :  The  Court  instruct  the  jury, 
that  if  they  believe,  from  the  evidence,  that  on  the  dissolution 
of  the  partnership)  between  Boggess  and  Mullikin  they  made 
an  estintate  of  the  property  of  the  partnership,  and  the  debts 
due  from  and  to  the  partnership,  and  that  on  such  estimate 
Mullikin's  interest  was  found  to  be  worth  ^615,  and  there  upon 
it  was  agreed  that  Boggess  should  take  the  partnership  j^rop- 
erty  and  debts  and  pay  the  debts  due  from  the  partnership, 
and  that  Boggess  executed  his  note  in  consideration  thereof  to 
Mullikin  for  $615  ;  and  if  they  further  believe  that  there  was 
a  mistake  in  the  estimate,  and  that  either  in  consequence  of 
the  debts  due  from  the  partnership  being  greater  than  they 
were  estimated  to  be,  or  the  debts  due  to  the  partnership  be- 
ing less  than  the  estimate,  the  interest  of  Mullikin  was  worth 
nothing,  then  the  note  is  without  consideration  and  not  bind- 
ing on  Boggess,  unless  they  believe  that  Boggess  agreed  to 
take  his  interest  whatever  it  should  be. 

That  if  they  believe  from  the  evidence  that  at  the  dissolu- 
tion of  the  partnership  between  Boggess  and  Mullikin,  Bog- 
gess agreed  to  give  Mullikin  $615  for  his  interest  in  the  firm, 
and  executed  his  note  therefor,  and  that  Boggess  was  induced 
to  do  so  by  the  representations  of  Mullikin,  from  which  it  ap- 
peared that  Mullikin's  interest  was  worth  that  sum,  and  that 
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such  representations  we're  false  and  fraudulent,  and  that  Bog- 
gess  was  imposed  on  thereby,  when  in  fact  the  interest  of 
^[ullikin  was  worth  nothing  in  consequence  of  the  amount  of 
del)ts  due  from  the  firm  which  were  known  to  Mullikin  and 
not  to  Boggess,  and  concealed  by  Mullikin  from  Boggess,  then 
the  note  is  without  considei-ation,  and  not  binding  on  Bocgess. 

That  if  they  believe  from  the  evidence  that  the  interest  of 
Mullikin  in  the  firm  was  worth  $015,  then  the  consideration  of 
the  note  is  good,  and  Boggess  is  bound  thereby. 

That  if  they  believe  from  the  evidence  that  Boggess  and 
Mullikin  made  a  lumping  trade;  that  Boggess  agreed  to  give 
i^('>i'y  for  ]\fullikin's  interest  whatever  it  nn'ght  be,  and  was 
not  deceived  or  im]iosed  on  by  any  false  and  fraudulent  rep- 
resentations or  concealments  then  made  by  Mulb'kin,  then 
the  note  is  founded  on  good  consideration,  and  is  binding  on 
Boffffess. 

To  which  said  last  instructions,  so  given  by  the  Court,  the 

])laintifl:",  by  his  counsel,  excepts,  and  tenders  this  his 

[*2S-1-]     bill  of  *excei)tions,  which   he   ])rays  may  be  signed, 

sealed,  an<l  made  a  ]  art  of  the  record  in  this  caufc, 

which  is  accordingly  dune. 

Stephen  T.  Logan,  [l.  s.] 

A.  CowT-ES,  for  the  apiiellnnt,  contended: 

1.  The  jury  should  have  been  dii-ected  that  unless  the  proof 
was  coi-respondent  with  the  special  issue,  they  ought  to  lind 
for  the  ])laintill:'. 

2.  Tlie  facts  as  alleged  in  the  second  ])lea  are  stated  to  have 
been  the  consideration  of  the  note.  It  was  therefore  neces- 
sary to  prove  the  consideration  as  alleged.  2  Stark.  Ev.  349, 
350,  352,  353,  354,  35S. 

3.  When  tlie  consideration  of  a  contract  is  alleged,  consist- 
ing either  of  distinct  matters  forming  one  entire  consideration, 
or  of  one  matter  foi-miug  an  entire  considi-ration,  it  nuist  be 
proved  as  laid.  1  (Miitty,  !»(">,  2(52  toj),  2()3  side  :  2  Johns. 
Digest,  title  yVw^///?.r/.v,  m,  1 1^  20i»,— case  275  ;  10  Johns. 
J4() ;  ]*>reese,  2t;s. 

4.  (^ur  statute,  title  J*ra<iici\  allows  ])leading  either  an  en- 
tire or  total  failure  of  tlu'  cuns'deration.  Under  these  issues 
different  ju'oof  is  recjuisite.  Proof  of  a  partial  failure  will 
not  sup] ort  a  total  failure.  So  in  stating  the  consideration,  it 
is  one  entire  thing. 

11.  Eddy  and  James  Gkant,  for  the  ajipellec  : 
The  rule  of  law  is  that  a  jnirty  has  not  a  right  to  demand 
the  opinion  of  the  Court  up(»n  abstract  questions  of  law.      1 
JJibb,  3«;i) ;  2  Birt.  Dig.  21S,  g  »;2  ;  lb.    219,  §  74.     The  evi- 
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dence'  should  appear  to  warrant  any  instructions  based  upon  it, 
to  enable  this  Court  to  judge  whether  they  were  applicable  or 
not.  See  the  last  reference,  and  2  Pirt.  221,  §  80,.  where  it 
was  held  the  Supreme  Court  will  not  regard  exceptions  unless 
the  evidence  be  stated  at  length,  and  that  "  in  every  kind  of 
action,  the  evidence  upon  which  the  instructions  or  opinion  of 
the  Court  is  glve?i  or  denied,  must  appear,  referring  to  1 
Monroe,  196. 

The  filing  of  the  replication  to  the  second  amended  plea 
was  a  waiver  of  the  demurrer.     2  Pirt.  Dig.  211,  §  10. 

SinTH,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  on  a  promissory  note  assigned  to  the 
plaintiff.  The  defendant  pleaded  several  special  pleas  of  want 
of  and  failure  of  consideration,  and  fraudulent  representations 
of  the  assignor,  at  the  time  of  making  the  note,  and  by  which 
fraudulent  representations  the  note  was  obtained.  To  the  first 
and  second  pleas  the  plaintiff  demurred,  and  his  demurrers 
were  sustained.  On  the  third  he  took  issue  by  replication. 
Leave  was  given  to  the  defendant  to  file  amended  pleas,  and 
he  accordingly  filed  two  special  pleas,  to  both  of  which  the 
plaintiff  demurred.  The  demurrer  to  the  first  amended  plea 
was  sustained,  and  to  that  of  the  second  overruled  ;  and  there- 
upon the  plaintiff  replied  to  the  second  amended  plea,  and 
o  ok  issue  thereon. 

*0n  the  trial  several  instructions  were  asked  by  the  [*2S5] 
plaintiff's  counsel  which  are  not  important  to  no- 
tice, no  exception  being  taken  to  any  of  them  but  one,  which 
will  be  noticed ;  and  because  these  instructions  were  entirely 
correct,  and  directly  applicable  to  the  cause.  The  plaintiff 
has  made  three  several  points,  and  relied  on  them -as  tlie 
grounds  of  error  in  this  cause. 

1.  That  the  demurrer  to  the  defendant's  amended  plea  was 
incorrectly  overruled. 

2.  That  the  Court  erred  in  the  last  part  of  the  instructions 
given  to  the  jury  contained  in  the  following  words,  viz. :  "  That 
if  the  jury  believe  from  the  evidence  that  Boggess  and  Mulli- 
kin  made  a  lumping  trade  ;  that  if  Boggess  agreed  to  give 
^615  for  Mullikin's  interest,  whatever  it  might  be,  (meaning 
the  interest  in  the  partnership  concern  in  which  they  were 
both  interested,  and  to  which  the  making  of  the  note  related,) 
and  was  not  deceived  or  imposed  on  by  any  false  and  fraudu- 
lent representations  or  coneeahnents  then  made  by  Mulli  kin, 
then  the  note  is  founded  on  a  good  consideration  and  is  bin  ding- 
on  Boggess." 

3.  That  the  Court  erred  in  the  general  instructions  given. 
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The  answer  to  the  first  objection  on  the  demmTcr  is,  that 
the  ])laintiff  waived  any  possiWe  ground  he  might  have  had  by 
his  replication;  he  should  have  stood  by  his  demurrer  and  not 
taken  issue  on  the  plea.  (Breese,  19.)  The  second  objection 
on  the  instructions  is  not  tenable.  It  is  not  perceived  in  rela- 
tion to  the  question  of  law  raised  on  this  ]wint  in  the  cause, 
how  more  a[)propriate  instructions  could  have  been  given. 
They  are  not  only  full,  guarded  and  precise,  but  particularly  just 
and  applicable  to  the  cause  and  the  facts.  The  third  ground, 
it  is  apparent,  could  not  be  raised  in  the  cause  in  this  Court ; 
no  objection  was  made  to  them  in  the  Court  below,  and  there- 
fore none  can  be  raised  here. 

It  is  not  however  to  be  imderstood  that  there  could  have 
been  any  just  exception  to  them  for  their  character  or  legality. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  ajjirmed. 


William  Curtis,  plaintiff  in  error,  v.  The  People  of 
THE  State  of  Illinois,  defendants  in  error. 

Error  to  Madison. 

Indtctmknt. — An  indictnipnt  for  an  assault  with  intont  to  kill  and  mur- 
der, should  not  only  charge  the  intent  to  have  been  malicious  and  unlawful, 
but  i\\e  felonious  intont.  and  the  extent  of  the  crime  intended  to  be  per- 
petrated, should  be  distinctly  set  forth. 

[*2S6]         *At  the  October  term,  1833,   of  the  Madison  Cir- 
cuit   Court,    the  IIt)n.  T.  W.   Smith  presiding,  the 
grand  jury  ])resented  the  following  indictment : 
"State  of  Illinois, 


Madison  ('ounty,  [ 

Of  the  October  term  of  the  Madison  Circuit  Court,  in  the 
year  of  our  Lord  one  thousand  eiglit  hundred  and  thirty-throe, 
the  gi'and  jurors,  chosen,  selected,  and  sworn,  in  and  for  the 
county  of  Madison,  in  the  name  and  by  the  authority  of  tlie 
IV'opio  of  the  State  of  Illinois,  u])on  their  oaths  i)resent,  that 
William  (^urtis,  on  the  thirty-first  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-three,  at 
the  county  of  ^Lidisoii  aforesaid,  with  force  and  arms  in  and 
upon  the  body  of  one  Jacob  V.  Hnincr,  tlu-n  and  there  in  the 
peace  being,  did  make  an  assault,  and  hiui,  the  said  Jacob  C. 
Ih-uner,  with  a  ciM'tain  stone  and  also  a  brickbat,  which  he,  the 
said  Curtis,  then  and  there  held  in  his  right  luind,  did  then  and 
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tliere  beat  and  bruise,  and  otherwise  ill  treat,  so  that  his  life 
was  then  and  there  greatly  despaired  of,  with  an  intent,  him, 
the  said  Jacob  C.  Bnmer,  then  and  there,  of  his  malice  afore 
thought,  to  kill  and  murder,  contrary  to  the  form  of  the  etatute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  People  of  the  State  of  Illinois. 

James  Semple,  Att'y  Gen'l." 

Before  pleading,  the  defendant  moved  the  Court  to  quash 
the  indictment,  which  motion  was  overruled.  He  thei'eupon 
pleaded  not  guilty,  and  the  jury  found  him  "guilty  of  an  as- 
sault and  battery."  The  defendant  then  moved  to  be  dis. 
charged,  "for  the  reason  that  the  jury  did  not  assess  the  fine.'' 
This  motion  was  overruled. 

The  Court  then  sentenced  him  to  pay  a  fine  of  $20,  and  to 
be  imprisoned  twenty  days,  and  to  pay  the  costs  of  the  prose- 
cution, and  to  be  committed  until  the  said  fine  and  costs  should 
be  fully  paid. 

On  the  trial,  the  following  bill  of  exceptions  was  taken: 

"Be  it  remembered,  that  on  the  trial  of  this  cause,  the 
Attorney  General,  in  behalf  of  the  People,  called  a  witness, 
who  was  sworn,  and  among  other  things  stated  that  the  de- 
fendant threw  a  stone  or  brickbat  at  him  ;  to  which  statement 
going  to  the  jury  in  evidence,  the  defendant  by  h"s  attorney 
objected,  which  objection  was  overruled  by  the  Court,  to 
which  opinion  of  the  Court  the  defendant  excepts.  The  de- 
fendant by  his  attorney  also  asked  the  Court  to  give  to  the  jury 
the  following  instructions  : 

1.  That  they  must  believe  that  the  proof  corresponds  with 
the  allegations  of  the  indictment,   strictly,  in  every  rnaterial 

point,  otherwise  they  must  acquit. 
[*2S7]         *2.     If  the  jury  have  any  doubt  that  Curtis  in- 
flicted the  wounds  with  a  stone  and  brickbat  which 
he  held  in  his  right  hand  as  charged  in  the  indictment,  they 
must  acquit. 

3.  Evidence  that  the  defendant  inflicted  the  wound,  by 
throwing  or  casting  a  stone  or  brickbat,  is  not  sufiicient  to  con- 
vict under  the  present  indictment. 

All  of  which  instructions  were  refused  by  the  Court ;  to 
which  opinions  of  the  Court  the  defendant  excepts  and  prays 
this  his  bill  of  exceptions  to  be  signed  and  sealed  by  the  Court 
and  made  part  of  the  record  in  the  above  entitled  cause. 

Theo's  W.  Smith.  [l.  s.]" 

The  defendant  assigned  for  error  the  refusal  of  the  Court 
to  quash  the  indictment  and  the  refusal  to  discharge  the  defend- 
ant after  the  verdict,  and  the  several  opinions  of  the  Court 
to  which  exceptions  were  taken  on  the  trial  in  the  Court  below. 
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Jessk  B.  Thomas,  Jr.  and  David  Pkickett,  for  the  plaintiii" 
iu  error,  relied  upon  the  following  jioints  and  authorities: 
I.     The  indictment  should  have  been  quashed, 

1.  Because  the  offense  is  an  attempt  to  conmiit  a  felony 
and  the  indictment  does  not  allege  it  to  have  been  done  unlaio- 
f'ully  and  felonioiislij. 

The  criminal  intent  must  accom];any  the  act,  and  from  the 
intention  alone  is  it  determinable  whether  the  act  be  criminal 
or  innocent;  it  is  alone  ]iunishal)le,  being  the  very  yht  of  the 
charge,  and  certain  technical  words  alone  ex])ress  that  intention, 
according  to  the  different  degrees  of  guilt,  and  they  can  not  be 
supplied  by  any  circumlocution.  1  East's  C.  L.  440-7;  1  Chit. 
C.  L.  231,  C;  Curtis  V.  The  I'eople,  Breese,  197;  and  brief  in 
case  of  Reuben  Clark  v.  The  People^  and  the  authorities  there 
cited.     {Ante  117.) 

In  precedents  of  indictments  for  this  offense,  it  is  charged 
to  have  been  done  unlawfully  and  feloniously.     Chit.  C.  L. 

2.  Becaiise  there  is  uneertuinty  in  describing  the  offense 
committed  and  the  manner  of  its  connnission. 

With  the  single  excc]ition  that  an  indictment  can  not  be 
amended,  all  the  rules  that  ai)j)ly  to  civil  pleadings  a]>ply  with 
increased  force  and  greater  strictness  to  criminal;  and  an  in- 
dictment should  1)0  as  certain,  clear  and  explicit  as  a  declara- 
tion. 1  Sand.  250  and  n.  1;  1  Chit.  C.  L.  169-175,  2S0-1;  1  Stark. 
Ev.  252-255;  1  Chit.  Plead.  210-237,  255;  4  Blac.  Com.  300-7 
et  notis;  Breese,  4. 

II.     The  Court   erred   ir\  ]iermitting  evidence  to   be  given 

to  the  jnry  that  the  defendant  tlirew  stones  and  brickbats  at 

Jacob  C.  Bruner  and  struck  him  therewith,  under  the 

[*2SS]     indictment,  which  *  charged  that  lie  struck  B.  with 

a  certain  stone  and  brickbat,  which  he  held  in  his  right 

hand. 

The  precedents  all  show  that  indictments  should  be  framed 
according  to  the  facts,  as  for  casting    stones,  etc.     Chit.  C.  L. 

]II.  The  Court  had  no  right  to  give  judgment  against  the 
defendant  on  a  conviction  of  assault  and  battery,  and  !«houkl 
liave  discharged  him. 

1.  Justices  of  the  j'cace  have  exclusive  original  jurisdiction 
in  such  cases.     R.  L.  410  §  12.     (Gale's  Stat!  421.) 

2.  The  common  law  of  Great  Britain  with  regard  to 
criminal  matters  is  not  in  force  in  this  State.  11.  L.  425,  (Gale's 
Stat.  440),  171;  (Gale's  Stat.  100)  enactins:  clause  {et  se<j.) 
Crim.  Code,  213  §  178,  (Gale's  Stat.  232)214  §  181,  200 
(Gale's  Stat.  220)  §<^  150,  1«!2. 

3.  The  courts  of  this  State  can  not  obtain  jurisdiction  by 
connnon  law,  directly  or  indirectly,  of   any  matter  of   which 
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their  jurisdiction  is  taken  awaj  by  statute.    R.  L.  410   §   ITS. 
(Gale's  Stat.  421.) 

lY.  The  Court  erred  in  giving  a  judgment  oifine  and  iin- 
■prisonment  against  defendant  and  that  he  should  stand  com- 
mitted until  fine  and  costs  were  jiaid. 

1.  The  offense  is  delined  by  the  Ciiminal  Code  and  should 
have  been  ]3unished  as  therein  provided.  R.  L.  180  (Gale's 
Stat.  206)  §§  51,  52  and  53;  R.  L.  209  §  159.  (Gale's  Stat. 
229.) 

2.  If  the  Court  had  no  jurisdiction  in  this  case  by  the  com- 
mon law,  they  had  no  power  to  sentence  defendant  to  impris- 
onment until  fine  and  costs  were  paid.  R.  L.  239  §  163.  (Gale's 
Stat.  229.) 

3.  The  whole  course  of  legislation  in  this  State  shows  that 
iinjpriso7iinent  never  was  intended  to  be  inflicted  as  a  portion 
of  the  penalty  for  assaults  and  batteries.  R.  L.  402,  411  §  12. 
(Gale's  Stat.  422.) 

Y.  The  ju?y,  in  finding  a  person  guilty  of  assault  and  bat- 
tej-y,  should  assess  the  fine  and  in  such  cases  the  Court  has  no 
discretionary  power.  R.  L.  403  (Gale's  Stat.  416)  §  6,  411 
(Gale's  Stat.  416)  §  12.  The  Court  therefore  erred  in  this 
case  in  fixing  the  amount  of  fine,  which  should  have  been 
assessed  by  the  jury  if  they  had  the  power  to  find  the  defend- 
ant guilty  of  the  offense. 

The  legislature,  in  providing  punishments  for  crimes,  seem 
to  have  intended,  in  most  cases,  that  the  measure  of  punish- 
ment should  be  determined  by  the  jury.     Vide  Crim.  Code. 

]Sr.  W.  Edwaeds,  Attorney  General,  for  the  defendants  in 
error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
Curtis  was  indicted  for  an  assault  with  intent,  of  his  malice 
aforethought,  to  kill  and  murder;  but  the  indictment 
does  not  *charge  the  act  to  have  deen  done  fielo-  [*289] 
niously.  On  the  trial  the  defendant  was  convicted  of 
an  assault  and  battery;  and  the  Court  below  gave  judgment. 
The  only  point  necessary  to  be  decided  is,  whether  the  indict- 
ment is  sufiicient.  In  the  case  of  Henry  Cxtrtis  v.  The  Peo- 
ple,  (Breese,  197)  this  very  point  was  made  and  it  was  held 
that  it  was  necessary  "  That  the  intent  should  not  only  be 
charged  to  be  in  itself  malicious  and  unlawful,  but  that  the 
felonious  design  and  extent  of  the  crime  intended  to  be  per- 
petrated sliould  be  distinctly  set  forth,  otherwise  the  inference 
would  be  that  the  assault  might  be  excusable  or  justifiable." 
For  this  defect  in  the  indictment  the  judgment  below  must 
be  reversed.  Judgment  reversed. 
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Samuel  Swafford,  plaintiff  in  error,  v.  The  People 
OF  the  State  of  Illinois,  defeuflants  in  error. 

Error  to  Franl-lin. 

The  stntute  does  not  authorize  appeal  bonds  to  be  amended  in  criminal 
cases.    The  statute  regulating  appeals  in  civil  cases  is  otherwiije. 

W.  B.  ScATES,  for  tlie  plaintiff  in  error. 

N.  W.  Edwakds,  Attorney  General,  for  tlie  defendants  in 
error. 

Browne,  Justice,  delivered  tlie  opinion  of  the  Court : 
This  was  a  prosecution  had  under  the  statute  of  this  State, 
entitled  "  ^?i  act  to  extend  the  jurisd'atloii  of  Justices  of  the 
PeaceP  (H.  L.  402  ;  Gale's  Stat.  410.)  A  verdict  was  ren- 
dered before  the  justice,  and  judgment  thereujion  against  the 
defendant,  Swatturd,  for  fifty  dollars  and  costs,  from  which  an 
appeal  was  taken  to  the  Circuit  Court  of  Franklin  county,  un- 
der the  7th  section  of  the  al)o^■e  recited  statute,  -which  is  as  fol- 
lows: "  If  any  person  shall  be  dissatisfied  with  the  verdict  of 
the  jury  given  before  any  justice  of  the  ]ieace  because  of  the 
fine  being  too  low,  or  because  the  defendant  may  have  been 
acquitted,  lie  shall  be  permitted  to  remove  the  said  case  into 
the  Circuit  Court  ujion  liis  executing  bond  to  the  Peo|)le  of 
the  State  of  Illinois,  before  the  clerk,  etc."  The  ap})eal  bond 
was  given  by  the  said  defendant,  Swafford,  to  Eve  Bey  Holds 
(upon whom  the  assault  and  battery  was  committed) and  to  the 
I'eople.  The  appeal  was  dismissed  in  the  Circuit  Court  on  ac- 
count of  the  informality  of  the  bond.  From  this  decision  of 
the  Circuit  Court  of  Franklin  county  the  cause  is 
[*290]  ^brought  here  by  a  M'rit  of  error.  The  bond  in  this 
ease  ought  clearly  to  have  been  given  by  the  defend- 
ant, Swall'ord,  to  the  People  of  the  State  of  Illinois,  as  re- 
(piired  by  the  statute.  The  statute  does  not  authorize  appeal 
builds  to  be  amended  in  criminal  cases.  The  statute  regulat- 
ing civil  j)roceedings  has  no  ai)]>lication  to  this. 
The  judgment  of  the  Court  below  isafhrmed. 

Judtjment  affirmed. 

Cited  :  12  111.  78  ,  13  111.  133  ;  15  111.  303. 
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J.  G.  Israel,  J.  Taggart,  and  S.  E.  Smith,  plaintiffs 
in  error,  '^.The  President  and  Trustees  of  the 
Town  of  Jacksonville,  defendants  in  error. 

Error  to  Morgan. 

FoEM  OP  ACTION". — Debt  is  the  proper  action  to  bring  for  a  violation  of 
an  ordinance  of  an  incorporated  town. 

Summons — Informalities. — A  summons  from  a  justice  of  the  peace  to 
the  defendant,  to  answer  *'  for  a  violation  of  an  ordinance  of  said  town  rel- 
ative to  nuisances,"  is  informal  and  insufficient. 

Bkowne,  Justice,  delivered  the  opinion  of  the  Court . 

This  was  an  action  brought  by  the  president  and  trustees 
of  the  town  of  Jacksonville,  before  a  justice  of  the  peace  of 
Morgan  county,  against  Israel,  Taggart,  and  Smith,  for  a  vio- 
lation of  the  ordinance  of  the  said  town  of  Jacksonville,  and 
to  collect  a  fine  for  said  violation. 

The  following  is  a  copy  of  the  summons  issued  by  the  jus- 
tice of  the  peace,  in  favor  of  "  The  President  and  Trustees," 
etc.,  against  the  aforesaid  defendants,  to  wit : 
"  State  of  Illinois,  Morgan  County. 
The  People  of  the  State  of  Illinois, 

To  E.  R.  Metcalf,  Town  Constable,  or  any  Constable  of  said 
County,  Greeting  :  You  are  hereby  commanded  to  summon  J. 
G.  Israel,  J.  Taggart  and  S.  R.  Smith,  to  appear  before  me  at 
my  office  in  Jacksonville,  on  the  1st  day  of  Se])tember,  1836,  at 
one  o'clock,  p.  m.,  to  answer  the  complaint  of  the  President  and 
Trustees  of  the  Town  of  Jacksonville,  for  a  violation  of  an 
ordinance  of  said  town  relative  to  nuisances,  and  hereof  make 
due  return  as  the  law  directs. 

Given  under  my  hand  and  seal  this  27th  day  of  August,  A. 
D.  1836.  S.  S.  Beooks,  J.  P."     [l.  s.] 

The  defendants  were  summoned  and  appeared  before  the 
justice  of  the  peace.  Upon  the  trial  the  defendants  moved  to 
eet  aside  the  warrant  for  irregularity;  which  motion 
was  overruled  *by  the  justice,  and  judgment  rendered  [*291] 
in  favor  of  the  plaintiffs  for  five  dollars  and  costs. 
From  this  decision  an  appeal  was  taken  to  the  Ch'cuit  Court 
of  Morgan  county. 

Upon  the  cause  coming  on  for  trial,  the  defendants  moved 
again  to  set  aside  the  warrant  and  reverse  the  decision  of  the 
justice,  but  the  Circuit  Court  overruled  the  motion,  and 
affirmed  the  judgment  of  the  justice,  to  reverse  which  the 
cause  is  brought  to  this  Court. 

Cited  :  36  111.  180.    See  11  III.  502. 
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Ransom  r.  Jones. 


The  statute  imder  which  this  suit  was  brought  is  in  the 
followiuo:  words  :  "  Tlie  President  and  Trustees  may  inij>ose 
tines  for  the  breach  of  these  ordinances,  but  no  line  shall  be 
inilicted  on  any  one  ]ierson  for  any  one  breach  of  any  ordi- 
nance of  more  than  live  dollars ;  which  tine  may  be  recovered 
before  any  justice  of  the  jieace  by  action  of  debt,  in  the  name 
of  tlie  President  and  Trustees,"  etc.  In  bringing  tlie  suit  tlie 
jilaintilfs  have  nut  com})lied  with  tlie  terms  of  the  statute. 
Debt  would  have  been  most  clearly  the  form  of  action. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Juchjmeiit  reversed. 


David  Ransom,  survivor  of  John  Ransom,  appellant,  v. 
Griffey  Joxes,  who  sues  for  the  use  of  Elislia  G. 
Adams,  ai^pellee. 

Appeal  from  Schuyler. 

PossEssTOX  OF  xoTE — ^EviDENCE  OF  TITLE. — The  possession  of  a  note  or 
bond  If'  priitia  facie  evidence  of  the  legid  title  to  the  instrument,  and  of  a 
right  to  use  the  name  of  the  person  to  whom  it  is  payable. 

Action  nv  assignee — Useok  assignou'sname. — Where  there  haslieena 
transfer  of  a  bond  or  instrument,  without  a  reffuhir  assignment  to  authorize 
the  assignee  to  institute  a  suit  in  his  oAvn  name,  courts  will  always  permit 
the  use  of  the  name  of  the  person  to  whom  it  is  made  payable,  without  an 
express  power  to  do  so.  Indeed,  courts  are  bound  to  protect  the  interest  of 
the  holder,  and  prevent  even  a  release  of  the  debt  after  such  transfer,  or  a 
discharge  of  the  action  by  the  person  in  whose  name  it  hiis  been  com- 
menced. 

Note  payable  in  work. — A  note  paj'able  in  ma-<'on  -work  is  not  a.s.sign- 
able  so  as  to  enable  the  assignee  to  plead  it  as  a  set-off  to  an  action  agjiinst 
him,  or  to  enable  him  to  institute  a  suit  thereon  in  his  own  name. 

Attoknev.— When  an  attorney  cDiuuiences  an  action  in  the  name  of  an- 
other, or  appears  for  another,  the  court  will  i)resume  that  he  has  authority  to 
do  so,  until  the  contrary  appear. 

This  Mas  an  action  originally  instituted  by  the  appellee,  be- 
fore JMartin  De  Witt,  a  justice  of  the  jieace  of  Schuyler  coun- 
ty, upon  the  following  promissory  note  : 

"Twelve  months  after  date,  we  or   cither    of   u.s 
[*202]     ])romise  to  ])ay  *Grilfey  Jones  thirty-live  dollars,  for 
value  received,  as  witness  my  hand  and  seal,  April  14, 
1S35. 

Cited:  Fraudulent  judgment.    CO  III.  8:j,  85.     Sec  6  Gilm.  67;  40 III.  399. 
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liis 
David  M  Ransom, 
mark, 
his 
Test,  A.  Pakis.  John    (xj  Ransom." 

mark. 
The  defendants  produced  the  following  due  bill  as  a  set- 
oif  to  the  plaintiff's  demand: 

"  Due  Hinman  and  Clif t  or  bearer,  thirtj-five  dollars,  to  be 
]3aid  in  brick  work,  immediatelj,  if  demanded. 

his 
"Witness,  B.  Hinman.  Gkiffith  M  Jones." 

mark. 
Directly  nnder  the  due  bill   was   a   memorandum   in   the 
words  a  ad  figures  following,  to  wit : 

"  Demand  made  soon  after  date  of  note,  but  could  get  no 
work,  B.  Hinman." 

And  upon  the  back  of  said  due  bill  was  the  following  : 
"  We  assign  the  within  to  D.  and  J.  Ransom  or  bearer. 

Hinman  &  Clift." 
The  justice  rendered  a  judgment  for  the  plaintiff,  for  $35 
and  costs,  from  which  the  defendants  appealed  to  the  Circuit 
Court,  where  the  cause  was  tried  at  the  June  term,  1836,  be- 
fore the  Hon.  Richard  M.  Young,  and  the  judgment  of  the 
justice  affirmed  with  costs.  The  defendants  apjoealed  to  this 
Court. 

W.  A.  Hinman,  for  the  appellant. 

"W.  A.  MiNSHALL,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  commenced  before  a  justice  of  the  peace, 
on  a  promissory  note,  payable  to  Jones,  and  taken  by  appeal 
to  the  Circuit  Court,  and  from  the  Circuit  Court  to  this  Court. 
The  appellants  objected  to  the  form  of  the  action,  and  offered  a 
note  as  a  set-off  in  the  Court  below.  The  grounds  of  error 
assumed  by  the  appellants,  are  :  1st.  That  the  suit  could  not 
be  instituted  by  the  holder  of  the  note  in  the  name  of  the  payee 
for  his  use.  2d.  That  the  note  which  is  payable  to  another 
person  in  labor,  and  assigned  to  the  appellants,  ought  to  have 
been  allowed  as  a  set-off. 

Much  irrelevant  evidence  is  embodied  in  the  case,  to  which 
it  is  unnecessary  to  advert.      The  two  points  named 
are  considered  *as  embracing  the  whole  case,  and  on     [*293] 
the  proper  determination  thereof,  the  cause  must  turn. 
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In  regard  to  the  first  point,  a  long  and  undisturbed  series  of 
adjudications  have  settled  the  mode  so  familiarly  in  nse,  of  in- 
stituting the  suit  in  the  name  of  the  ]  ayee  of  the  note,  or  obligee 
in  the  bond,  by  the  holder,  and  declai'ing  it  to  be  for  his  nse,  for 
the  ])nrposes  of  recovery  and  control  of  the  action  and  judg- 
ment had  thereon. 

The  possession  of  the  note  or  bond  is  frima  facie  evidence 
of  the  legal  title  to  the  instrument,  and  of  a  right  to  use  the 
name  of  the  person  to  whom  it  is  payable.  It  is  admitted  that 
warrants  of  attorney  were  most  usually  required  to  be  given  to 
authorize  the  conunencement  of  a  suit  by  an  attorney,  or  to 
enter  an  apjicarance  for  a  ]  arty.  Where  an  attorney  com- 
mences an  action  in  the  name  of  another,  or  apj  ears  for 
another,  the  Court  will  presume  that  he  has  authority  to  do 
so,  until  the  contrary  is  shown  ;  and  if  such  suit  be  instituted, 
or  appearance  entered  M'ithout  legal  authoi'ity,  the  remedy  is 
by  motion  to  the  court  founded  on  evidence,  to  show  the 
abuse  (in  acting  without  such  authority)  of  the  ]n'oeess  of  the 
Court,  or  irregular  act  of  the  attorney  in  entering  such  ajipear- 
ance.  Where  there  has  been  a  transfer  of  a  l)und  or  instrument, 
witliout  a  regular  assignment  to  authorize  the  assignee  to 
institute  a  suit  in  his  own  name,  courts  will  always  permit  the 
use  of  the  name  of  the  ])erson  to  M-hom  it  is  made  ])ayable, 
witli(»ut  ail  express  power  so  to  do.  The  j'arty  having  the  legal 
right  to  the  debt  should  have  the  necessary  j ower  to  use  the 
form  necessary  to  i-ecover  the  debt.  Indeed  courts  are  bound 
to  protect  tlie  intei'est  of  the  holder,  and  prevent  even  a 
release  of  the  debt  after  such  transfer,  or  a  discharge  of  the 
action  by  the  person  in  mIiosc  name  it  has  been  conunenced. 
The  decision  of  the  Circuit  Court  was  correct  on  this  jioint. 

As  to  the  second,  there  can  not  be  a  doubt  that  the  note 
could  not  be  a  set-off  in  the  present  action.  The  jiromise  is 
'■'•  to i-xiij  tli'iviii-jji'o  doJJarHto  llinman,  cfc  Cliffy  or  hearci\  hi 
imvion.  work.''''  The  statute  makes  only  such  notes  assignable 
as  ])romise  to  ])ay  money  or  articles  of  j.ersonal  properly,  or 
any  sum  of  money  in  piersonal  ]iroperty,  or  acknowledge  any 
sum  of  money  to  be  due  to  any  other  jerson.  (II.  L. 
[*294]  482;  Gale's  Stat.  2r)5.)  The  "note  offered  as  a  *set- 
olf  though  assigned  to  the  appellants,  was  not  assign- 
able under  the  statute,  so  as  to  authori'/e  an  action  to  be  com- 
menced tliert'on  in  their  names;  and  if  they  ciuild  Jiot  do  this 
they  could  not  set  it  olT  in  the  j)resi'nt  action. 

The  judgment  of  the  Circuit  Court  is  afhi-med  with  costs. 

Jud(///n'nf,  aJfirmeJ. 

NoTK  iiY  ScAMMON. — D('P(ls  Or  oblipiitions  containing  nuituiil  covenants 
art'  not  iissignahle.     lioezley  r.  Jones,  ante  34.    • 
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A  note  for  the  payment  of  a  certain  sum  of  money  "  which  may  be  dis- 
charged in  pork,"  is  assignable.     Thompson  v.  Armstrong,  Breese,  23. 

Courts  of  law  will  take  notice  of,  and  protect,  the  rights  of  assignees 
against  all  persons  having  either  express  or  implied  notice  of  the  trust  or 
assignment  of  choses  in  action.  Johnson  v.  Bloodgood,  1  Johns.  C.  51 ;  War- 
dell  i\  Eden,  2  Johns.  C.  121;  Van  Vechten  v.  Graves,  4  Johns.  403;  Lit- 
tlefield  v.  Storey,  3  Johns.  425;  Anderson  v.  Van  Alen,  12  Johns.  343; 
Briggs  V.  Dorr,  19  Johns.  95;  Henry  v.  Milham,  Greene,  266;  Jones  t\  Wit- 
ter, 13  Mass.  304;  Perkins  v.  Parker,  1  Mass.  117;  Day  v.  Whitney,  1  Pick. 
504. 

The  assignor  of  a  chose  in  action  can  not  defeat  a  suit  brought  in  his  name 
by  his  assignee,  by  a  release  to  the  defendant,  who  has  notice  of  the  assign- 
ment. Ajid  to  a  release  pleaded,  the  plaintiflP  may  reply  the  assignment,  and 
that  the  defendant  had  notice  of  it.  Andrews  v.  Beecker,  1  Johns.  C.  411; 
Raymond  v.  Squire,  11  Johns.  47. 

So  to  a  plea  of  payment.     Littlefield  v.  Storey,  3  Johns.  425. 

Where  the  assignor  of  a  ^'udgment  enters  up  satisfaction  on  the  record, 
after  notice  to  the  defendant  of  the  assignment,  the  Court,  on  motion,  will 
order  the  entry  of  satisfaction  to  be  vacated.  Wardell  v.  Eden,  2  Johns.  C. 
121,  258. 

Where  an  assignee  recovers  judgment  in  the  name  of  his  assignor,  and 
takes  out  a  ca.  sa.,  giving  the  sheriff  notice  of  his  equitable  interest;  and  the 
sheriff,  having  arrested  the  defendant,  suffers  him  to  escape,  the  assignee 
may  maintain  an  action  against  the  sheriff",  in  the  name  of  the  assignor, 
which  the  sheriff'  can  not  defeat,  by  taking  a  release  from  the  nominal  plaint- 
iff.    Martin  v.  Hawks,  15  Johns.  405. 

The  assignment  of  a  chose  in  action  need  not  be  by  writing  under  seal ; 
a  delivery  of  it,  for  a  valuable  consideration,  is  sufficient.  Prescott  v.  Hull, 
17  Johns.  284;  Briggs  v.  Dorr,  19  Johns.  95. 

The  assignee  of  a  chose  in  action,  who  takes  it  as  collateral  security  for  a 
debt,  has  a  power  coupled  with  an  interest,  and  will  be  protected  as  an  as- 
signee against  the  release  of  his  assignor,  made  after  notice  of  the  assign- 
niCTit  to  the  debtor. 

.  To  constitute  such  an  assignee  of  a  chose  in  action  as  courts  of  law  will 
protect  against  the  acts  of  his  assignor,  the  assignment  need  not  be  absolute, 
or  of  the  whole  subject-matter.  It  is  enough  that  it  carry  to  the  assignee  a 
power  coupled  with  an  interest.     Wheeler  v.  Wheeler,  9  Cowen,  34. 

^  bond,  executed  by  the  plaintiff',  and  assigned  to  the  defendant  by  the 
obligee,  before  the  commencement  of  the  action,  may  be  set-off'.  Tuttle  v. 
Bebee,  8  Johns.  152;  Raymond  v.  Squire,  11  Johns.  48  (See  Wake  v.  Tink- 
ler, 16  East,_  36). 

In  an  action  brought  by  an  assignee  of  a  cJiose  in  action,  in  the  name  of 
the  original  creditor,  the  Court  will  look  to  the  person  who  is  beneficially 
interested;  and  the  defendant  may  set  off  a  debt  due  from  him,  as  well  as 
if  the  suit  had  been  commenced  in  his  name.  Corser  v.  Craig,  1  Wash. 
C.  C.  R.  424. 

A  nominal  plaintiff,  suing  for  the  benefit  of  his  assignee,  can  not,  by  a 
dismissal  of  the  suit,  under  a  collusive  agreement  Avith  the  defendant,  create 
a  valid  bar  against  any  subsequent  suit  for  the  same  cause  of  action.  Welch 
V.  Mandeville,  1  Wheat.  233;  3  Peters'  Cond.  R.  554. 

Where  a  chose  in  action  is  assigned  by  the  owner,  he  can  not  interfere  to 
defeat  the  rights  of  the  assignee  in  the  prosecution  of  a  suit  brought  to  en- 
force those  rights. 

It  is  immaterial,  in  this  respect,  whether  the  assignment  be  good  at  law, 
or  in  equity  only.  Mandeville  v.  Welch,  5  Wheat.  277 ;  4  Peters'  Cond.  R. 
642. 

Courts  of  law,  as  well  as  courts  of  equity,  will  take  notice  of  the  assign- 
ment of  choses  in  action,  and  to  every  substantial  purpose  will  protect  the 
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assignee.  The  beneficial  interest  of  the  assignee  is  so  far  regarded, 
[*295J  that  the  defendant  niay  set  *off  a  debt  due  the  assignee,  in  like  man- 
ner, as  if  the  suit  had  been  brought  in  his  own  name. 

If  it  be  necessary,  in  an  action  brought  upon  an  assigned  chose  in  action, 
that  the  interest  of  the  person  for  whose  benefit  the  suit  is  brought  should 
appear  in  the  pleadings,  it  is  sufficient  if  it  appear  in  any  part  of  the  plead- 
ings.    Corserr.  Craig,  1  Wash.  C.  C.  R.  424. 

The  nominal  plaintiff  may  dismiss  a  suit  brought  in  his  name,  by  a  cred- 
itor who  has  not  an  assignment  of  the  cause  of  action.  Welsh  f.  Mandeville, 
7  Cranch,  152;  2  Peters'  Cond.  R.  452. 

The  death  of  an  assignor  does  not  defeat  the  assignment,  but  the  a.ssignee 
may  use  the  name  of  the  executor  or  administrator  of  the  a.«signor,  to  re- 
cover the  money.  Dawes  v.  Boylston,  9  Mass.  337;  Cutts  v.  Perkins,  12 
Mass.  206. 


Daniel  Steinger,  plaintiff  in  error,  v.  John  Smith 
and  AViLLiAM  Smith,  defendants  in  error. 

Error  to  Sangamon. 

A  writ  of  error  will  not  lie  to  the  final  judgment  of  the  Circuit  Court  in  a 
case  tried  by  the  Court  without  the  intervention  of  a  jury. 

This  cause  was  tried  at  the  October  term,  1835,  of  the  San- 
gamon Circuit  Court,  before  the  Hon.  Thomas  Ford,  and  a 
judgment  rendered  for  the  api)ellees  for  800.88. 

C.  Walker,  for  the  plaintiff  in  error. 

J.  T.  SiTJAKT  and  M.  McCoknell,  for  the  defendants  in 
error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  ass-u?/tpsit  commenced  before  a  ju.«tice 
of  the  peace,  and  was  brouglit  by  a])peal  to  tlie  Circuit  Court 
of  Sangamon,  The  cause  was  tried  by  the  Court  without  the 
intervention  of  a  jury.  After  the  plaintiff's  evidence  was 
closed,  the  parties  being  heard,  the  cause  was  left  to  the  Court 
for  its  determination  on  the  evi(k'nce  adduced,  and  tlio  law  aris- 
ing thi-reon.  TJie  Circuit  Court  gave  judgment  for  llio  plaint- 
itts,  and  a  writ  of  error  is  no\v  jirosecuted  to  reverse  tliis  judg- 
ment. 

It  apj'cars  from  the  record,  that  after  judgment  had  been 
rendered  for  the  plaiutilYs  the  defeiKhuit's  counsel  cNcepted, 
in  the  words  of  the  bill  of  excepticms,  "to  tlie  judgment  of 
tlie  Circuit  Court."  This  case  is  directly  in  ])oint  witli  the 
case  of  Sicajx>i'd  y.  Dovcnor,  decided  in  December  term,  1834. 
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{ayite  165.  See  also  GilTnore  v.  Ballard^  ante  252  ;  Wliite  etal. 
V.  Wiseman^  ante  169.)  Tliebillof  exceptions  to  tlie  final  judg-- 
iiient  of  the  Circuit  Court  could  not  lie.  It  was  neither  for 
admitting  improper  evidence,  nor  rejecting  pro])er  evi- 
dence ;  and  there  could  not  occur  by  any  ^possibility,  ^296] 
any  misdirection  to  a  jury,  because  there  was  none. 
Then  the  exceptif>n  would  be  to  the  judgment  of  the  Circuit 
Court  on  the  facts  proven  and  the  law  of  the  case,  and  would, 
if  recognized  as  a  proper  course,  be  equivalent  to  adopting  a 
new  mode  for  obtaining  a  new  trial  or  rehearing  of  the  cause. 

The  defendant  should  have  moved  for  a  nonsuit,  and,  if  re- 
fused, taken  his  exce])tious  to  the  opinion  of  the  Court  in  so 
refusing.  He  might  have  also  demurred  to  the  evidence,  and 
asked  the  judgment  of  the  Court  on  its  sufficiency  to  sustain  a 
recovery,  or  he  might  have  had  a  jury,  and  asked  for  instruc- 
tions on  the  case  from  the  Court.  It  is,  however,  wholly  un- 
necessary to  re-investigate  these  points  again,  because  they  are 
examined  at  large  in  the  case  referred  to,  and  no  sufficient 
reasons  appear  to  shake  that  decision,  or  show  any  inconven- 
ience resultiitg  therefrr)m!,  as  a  rule  of  proceeding,  if  the 
l)arties  take  the  modes  of  proceeding  pointed  out  in  that  decis- 
ion. 

The  judgment  is  affirmed  with  costs. 

Judgment  affij^med. 


William  T,  Thornton,  appellant,  v.  Ira  Davenport, 
and  Smily  H.  Henderson,  appellees. 

Appeal  from  Morgan. 

Statute  of  pkauds — ^Deed — Co^tsideratiok. — A  deed  made  upon 
valuable  consideration,  does  not  come  within  the  provisions  of  the  statute  of 
frauds  and  perjuries. 

PossEssrox  RE>rAiNi]srG  WITH  VENDOR. — All  Conveyances  of  goods  and 
chattels,  where  the  possession  is  perniitted  to  remain  with  the  donor  or  ven- 
dor, is  fraudulent  i^er  se,  and  \'oid  as  to  creditors  and  purchasers,  unless  the 
retaining  of  possession  be  consistent  with  the  deed.* 

Same— Consistent  with  conveyance. — But  where  from  the  nature  and 

Cited :  4  Scam.  579;  3  Gilm.  464:  14  111.  .389;  17  111.  81;  19  111.  596:  21 
111.  73;  22  111.  146;  41  111.  369:  58  III.  118;  84  111.  170,  474;  85  111.  389.  477; 
100  111.4.54;  108  111.  507. 

^Sale  of  chattels — Possession  retained  by  vendor — Roto  far  evidence  of 
fraud. 

Retention  of  possession  of  chattels  hy  vendor  after  what  purports  to  be  an 
absolute  sale,  is  held  in  Illinois  to  be  fraudulent  per  se.  See  above  cita- 
tions, especially  Lawson  v.  Funk,  108  111.  502;  Allen  v.  Carr,  85  111.  388; 
Thompson  v.  Yeck,  21  111.  73.     See  Broadwell  v.  Howard,  77  III.  305,  where 
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provisions  of  the  conveyance  the  ]iosses!;ioa  is  to  remain  with  the  vendor, 
and  the  transactioa  is  hona  fide,  its  so  remaining  is  consistent  with  the  deed, 
and  does  not  avoid  it. 

Same. — Mortgages,  marriage  settlements,  and  limitations  over  of  chat- 
tels, are  valid  against  all  persons  witlii"';it  delive'y  of  posst'ssion.  provided 
the  transfer  he  bono  fide,  and  th»^  possession  remain  with  the  person  shown 
to  be  entitled  to  it  by  tie  stipulations  of  the  deed. 

Seinbh,  that  an  absolute  sale  ol"  pei-sonal  property,  where  the  possession 
remains  with  the  vend'. >r,  is  void  as  to  creditors  and  purchasers,  though  au- 
thorized by  the  terms  of  the  bill  of  sale. 

Mortgage — Fkaud. — The  fact  that  a  moi-tgage  was  executed  upon  thp 
same  day  that  a  judgment  was  obtained  against  the  mortgagor,  unaccunipa- 
nied  by  other  ciioumstances  ca  leu  la  ted  to  cast  suspicion  uricn  the  transaction 
is  not  of  itself  suiEcient  to  attach  to  it  the  imputation  of  fraud. 

Tins  cause  was  heard  in  the  Ch-cuit  Court,  before  the  Hon. 

Samuel  T>.  Lockwood,  at  the  May  term,  ISS-i,  and  judiitncnt 

rendered  that  the  ]iro];erty  levied  on  -was  sul)ject  to 

[*297]     the  execution  *of  the  appellee?,  and  that  they  recover 

their  costs  of  suit;   from  which  an  appeal  was  taken 

by  Thornton  to  this  Court. 

S.  Beeese  and  "Wm,  Tuomas,  for  the  ap]iellant,  cited  3 
Cranch,  73  ;  K  L.  313-1-i  ;  1  Powell  on  Mort.  33,  and  notes. 

J.  Lamuorn,  for  the  appellees. 

WiLsox,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

By  agreement  of  tlie  parties,  this  case  was  sidnnitted  to  the 

Court  upon  a  statement  of  facts,  accompanied  by  a  deed  of 

it  was  held  that  delivery  of  warehouse  receipts  was  sulticient  to  pa.ss  prop- 
erty. See  also  111.  Statutes  a.s  to  record  of  mortgages  and  bills  of  sale. 
*  Thfif  rctintioii  of  jxtssessioii  of  proper/ if  hij  vendor  is  conclusive  evidence 
of  fraud  was  formerly  the  uniform  rule:  Sturtevant  r.  Ballard.  9  .Tohn^-.  3.S7; 
Hamilton  r.  Hurrel,  1  Cranch,  310;  Lanfeiu- 1'.  Sumner,  17  Mass.  110;  Ed- 
wards r.  Harbon,  2  T.  R.  587. 

This  is  still  the  law  in  many  States  besides  Illinois:  See  Dempsey  r. 
(Jardner,  127  Mass.  381;  Farrar  r.  Smith.  64  Me.  74;  Lang  r.  Stockwell. 
5r)  N.  II.  561;  Hatstat  r.  Blakeslee,  41  Conn.  801;  Weeks  r.  Pn'scott,  5o 
Vt.  71. 

0)1  the  other  hand  the  mnjoriti/  of  modern  cases  hold  that  retention  of 
possession  by  the  vendor  in  such  c;ise  is  only  ^)n'»»«  facie  evidence  of  fraud 
and  nriv  be  rebutted. 

S-e  Mill(!r  r.  Panco;ist,  29  N.  .1.  L.  250;  Boone  i'.  Hardie.  83  N.  C.  470; 
Siepo  r.  Eirman,  26  Graft.  56.3;  Scott  r.  .\  I  ford,  53  Tex.  82;  Williiuus  r. 
Porter,  41  Wis.  422;  Collins  r.  Taggirt,  57  Ga.  3.55. 

The  Nt'w  York  authoritirs  are  substantially  to  the  same  effect,  though, 
perhaps,  not  entirclv  harniimious.  Blant  r.  (iablcr.  77  N.  Y.  461; 
Tison  r.  Tcrwilligcr.  56  N.  Y.  273;  :\Iitchrll  r.  West,  55  N.  Y.  1U7;  Ilan- 
ford  r.  ArtcluT,  4  Hill,  271.  The  precise  lang\iage  of  the  statutes  of  the 
various  States  of  course  atTect  tlu^  qucstimi  more  or  less. 

C>iiu])are  also  Warner  r.  Norton,  20.  How.  4.59;  Macdona  V.  Swiney,  8 
Ir.    C.    L.  R.    73;  Eastwood    r.  Browne,  R.  *  M.  312. 

For  full  discussion  and  citation  of  authorities  seeCorbin's  note  to  1  Benja- 
min on  "Sales,  p.  641. 
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mortgage  made  by  Wilhite  to  Tliornton.  By  this  deed,  Wil- 
liite  conveys  to  Thornton  a  variety  of  personal  property,  for 
two  hundred  dollars,  with  a  condition  that  if  Wilhite  will  ]'»ay 
to  Thornton,  at  maturity,  a  note  of  two  hundred  dollars,  with 
twelve  per  centum  interest  in  one  year,  then  the  deed  is  to  be 
void,  otherwise  absolute.  It  is  also  stipulated  that  Wilhite  is 
to  retain  possession,  and  to  have  the  use  of  the  property  until 
the  day  of  payment.  He  is,  also,  at  his  own  expense,  to  keep 
the  property  (part  being  live  stock),  and  at  the  expiration  of 
the  year,  if  the  debt  be  not  paid,  deliver  it  up  to  Thornton  in 
good  condition.  The  facts  agreed  upon  are,  that  Wilhite 
was  indebted  to  Thornton  in  the  sum  of  two  hundred  dollars, 
the  amount  for  which  he  executed  his  note,  and  that  the  mort- 
gage was  made  to  secure  this  debt.  Davenport  and  Hender- 
son were  also  creditors  of  Wilhite,  and  on  the  same  day  that 
the  mortgage  was  made,  obtained  a  judgment  against  him,  ■ 
and  soon  after,  l.mt  befoie  the  expiration  of  the  year,  levied 
their  execution  on  the  mortgaged  property  in  the  possession 
of  Wilhite. 

Upon  this  statement  of  the  case,  the  Court  below  decided 
the  deed  from  Wilhite  to  Thornton  to  be  void  as  to  the  cred- 
itors of  Wilhite,  and  consequently  subject  to  the  execution  of 
Davenport  and  Henderson.  To  support  this  position,  it  must 
be  shown  that  the  transaction  between  Wilhite  and  Thornton 
was  fraudulent  in  fact,  or  that  the  conveyance  is  of  such  a 
chai-acter  that  the  law  will  imply  fi-aud,  and  that  countervail- 
ing testimon}^  of  fair  intention,  will  not  redeem  it  from  this 
inference.  That  the  sale  from  Wilhite  to  Thornton  is  not 
fraudulent  in  fact  is  apparent  from  a  consideration  of  all  th(f 
circumstances  attending  the  transaction,  as  admitted  by  the 
parties.  The  sufficiency  of  the  consideration  upon  which  the 
mortgage  was  made  is  not  questioned.  It  is  admitted  that 
Wilhite  was  indebted  to  Thornton  in  the  sum  of  two  hundred 
dollars,  and  that  the  property  mentioned  in  the  deed  was 
mortgaged  to  secure  this  debt.  The  only  circumstance  of  a 
questionable  character  is,  the  execution  of  the  mortgage  on 
the  same  day  of  the  rendition  of  the  judgment  against  him,  in 
favor  of  Davenport  and  Henderson.  But  this  fact  unaccom- 
panied by  any  other  circumstance  calculated  to  cast 
suspicion  *upon  the  transaction,  is  not  of  itself  sulli-  [*298] 
cient  to  attach  to  it  the  imputation  of  fraud,  and 
thereby  taint  and  render  void  the  whole  transaction.  The 
transfer  to  Thornton,  in  its  most  unfavorable  aspect,  only 
amounts  to  a  preference  of  one  creditor  to  another ;  a  privi- 
lege to  which  the  debtor  is  always  entitled.  Even  an  insolvent 
debtor  may  prefer  one  creditor  to  another,  and  his  motives  for 
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so  doing,  ])rovided  the  preferred  creditor  Las  done  nothing 
iin])ro])er,  can  not  be  inqnired  into  ;  nor  is  tlie  time  M-hen  tlii.s 
])refcrcncc  is  indicated  material,  ju-ovided  it  is  anterior  to  the 
lien  setup  to  avoid  it.  {M<irJnn'i/  v.  B)'ools,  7  "Wheat.  556  ;5 
Peters'  Cond.  R.  345  ;  Spring  et  'al.  \.S.  C.  Ins.  Co.,  8  Wheat. 
2f;S  ;  5  Peters'  Cond.  R  434-.) 

There  being  no  circumstances  then  attending  the  convey- 
arce  of  the  property  from  Wilhite  to  Thornton,  from  wliich 
fraud  in  fact  can  be  inferred,  it  becomes  necessary  to  incpiire 
Avhether  it  is  alike  free  from  the  inference  of  fraud  in  law.  In 
tlie  argument  of  the  case,  the  statute  of  frauds  and  j.erjuries 
■was  adverted  to  ;  but  as  tlie  deed  under  review  was  made 
ni}  on  valuable  consideration,  it  does  not  come  within  the  pro- 
visions of  that  statute.  The  case,  therefore,  depends  entirely 
upon  the])rinci}>lesof  the  common  law;  and  it  is  to  be  regretted 
that  the  judicial  determinations  relative  to  the  rules  governing 
the  transfer  of  personal  property,  wliicli  are  of  so  much  im- 
];ortance  and  such  genei-al  ap]»lication,  have  not  been  more 
stable  and  definite.  P>ut  while  the  decisions  of  the  courts  of 
several  of  the  States  liave  been  vacillating  and  discordant, 
those  of  England,  as  well  as  tliose  of  a  large  majority  of  the 
States,  lune  been  uniform  and  consistent ;  and  the  ])rinciple 
well  established  by  those  decisioTis  is,  that  all  conveyances  of 
goods  and  chattels,  where  the  ])ossession  is  permitted  to  remain 
with  the  alienor  or  vendor,  is  fraudulent  j:w  se,  and  void  as  to 
creditors  and  [)urchasei's,  unless  the  retalnhujof  pK^sscssion  he 
c(Hh^if<fentu)ith  the  deed,  a?,  in  case  of  an  absolute  unconditional 
.>•  ale,  where  the  ]iossession  does  not  "accompany  and  follow 
llie  deed."  Here  the  vendor's  ])oRsession  is  not  merely  evi- 
dence of  fraud,  but,  l)y  legal  inference,  is  a  fraud  per  se,  and 
can  uot  1)0  rebutted  by  testimony  of  fair  intention;  because 
the  ])ossession  not  reuuiining  with  the  ])crson  sliown  by  the 
deed  to  be  entitled  to  it,  works  deception  and  injury.  P>ut 
where,  from  tlie  nature  and  ])rovisions  of  the  conveyance,  the 
possession  is  to  remain  with  the  vendor,  and  the  tranpactit)n  is 
hnnafde,  its  so  remaining  is  consistent  with  the  deed,  and 
does  not  avoid  it. 

The  ap|)lic:ition  of  these  in-iiiciples  to  the  ])rcsent  case  Mill 
clearly  establish  the  validity  of  Tliornton's  title  to  the  ju-op- 
ei'tv  in  controversy.  The  conveyance  from  Wilhite  M-as  a 
m(»rtgage,  the  legitimate  object  of  which  was  to  secure  to  a 

creditor  a  just  debt  ;  audit  was  expressly  stipulated 
1*21)0]     in  tlie  deed  that  Wilhite  *shouId  retain  ]!ossession  of 

tlie  mortgiiged  pro]K'rty  until  the  debt  became  due. 
Had  not  the  deed  contained  this  authority  for  liis  ixisscssion, 
there  is  no  doubt  but  liis  retaining  it  would  have  constituted  a 
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legal  fraud.  Such  too  would  have  been  the  effect  of  his  re- 
maining in  possession,  if  the  deed  to  Thornton  had  been  an 
absolute,  in  place  of  a  conditional  one,  though  authorized 
by  its  terms.  In  the  first  case  his  possession  would  not  be  au- 
thorized by  the  deed  ;  and  in  the  other,  it  would  be  inconsist- 
ent with  its  character,  and  therefore  void.  Neither  of  these  ob- 
jections, however,  apply  in  this  case.  Wilhite's  possession  of 
the  property  is  consistent  with  the  object  and  intent  of  the 
deed,  and  is  warranted  as  well  by  its  stipulations  as  by  its  usu- 
al and  legal  operations ;  for  it  is  of  the  nature  of  a  security 
that  the  debtor  should  retain  possession  until  the  day  of  pay- 
ment be  past. 

Among  the  numerous  authorities  from  which  these  princi- 
ples are  dediiced,  there  are  several  cases  directly  analogous  to 
the  present,  such  as  the  case  of  Cadogcm  v.  Kennet,  (Cowper, 
432,)  where  by  settlement  before  marriage  the  husband  con- 
veyed all  his  household  goods  to  trustees  to  the  use  of  himself 
for  life,  with  remainder  over,  and  with  a  proviso  that  he 
should  retain  possession  and  enjoy  the  property  ;  his  doing  so, 
the  Court  said,  being  consistent  with  the  object,  intent,  and 
provisions  of  the  deed  did  not  render  it  void.  Such,  too,  was 
the  decision  in  the  case  of  Clayhournh  Executors  v.  Hill., 
(1  Wash,  177,)  which  was  the  case  of  a  mortgage  of  personal 
property,  with  an  express  stipulation  that  the  debtor  should 
retain  possession.  The  only  deduction  from  these  and  numer- 
ous similar  cases  is,  that  mortgages,  marriage  settlements,  and 
limitations  over  of  chattels  are  valid  against  all  persons  without 
delivery  of  possession,  provided  the  transfer  be  honafide.,  and  i 
the  possession  remain  with  the  person  shown  by  the  stipula-' 
tions  of  the  deed  to  be  entitled  to  it.  Were  a  different  rule 
to  prevail,  one  which  would  not  under  any  circumstances  sanc- 
tion the  separation  of  the  title  to  personal  property  from  the 
possession,  it  would,  in  many  cases,  render  the  transfer  of  per- 
sonal property  to  suit  the  convenience  of  parties  extremely 
inconvenient,  and,  in  some  cases,  impossible ;  as  where  from 
the  situation  of  the  property  at  the  time  it  was  incapable  of 
delivery,  as  in  the  case  of  a  sale  of  a  ship  at  sea,  or  the  limit- 
ation over  of  chattels  after  the  use  of  them  for  life  or  for 
years,  to  another.  I  admit  that  there  are  some  authorities 
which  seem  to  militate  against,  and  others  that  are  less  equiv- 
ocally opposed  to  the  rule  here  laid  down,  which  permits  the 
possession  of  personal  property  in  cases  like  the  present  to  be 
separated  from  the  title.  But  I  think  the  principle  so  well 
established  by  an  overwhelming  current  of  authorities  that 
no  arguments  drawn  from  policy  will  justify  the  Court  in  de- 
parting from  it. 
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[*300]         *The  judg:ment  of  the  Circuit  Court  is  therefore 
reversed  M'ith  costs. 

Judgment  reyej'sed, 

LocKwooD,  Justice,  dissenting: 

I  can  not  concur  in  the  opinion  of  the  Court,  because  I  be- 
lieve that  where  the  motive  for  the  sale  or  mortgage  is  the 
security  of  the  vendee  or  mortgagee,  and  the  vendor  or  mort- 
gagor is  permitted  to  retain  the  possession  and  visible  owner- 
shij)  for  the  convenience  of  the  parties,  it  is  a  fraud,  though  the 
arrangement  be  inserted  in  the  deed  or  mortgage.  The  policy 
of  the  law  will  not  {)ermit  the  OAvner  of  personal  property  to 
create  an  interest  in  another,  either  by  mortgage  or  absolute 
sale,  and  still  continue  to  be  the  visible  owner.  The  law  will 
not  stay  to  inquire  whether  there  was  actual  fraud  or  not;  it 
will  infer  it  at  all  events,  for  it  is  against  sound  ])olicy  to  suf- 
fer the  vendor  or  mortgagor  to  remain  in  possession,  whether 
an  agreement  to  that  effect  be  or  be  not  expressed  in  the  deed. 
It  necessarily  creates  a  secret  incumbrance  as  to  personal  prop- 
erty, when  to  the  world  the  vendor  or  mortgagor  apjiears  to 
be  the  owner,  and  he  gains  credit  as  such,  and  is  thereby  en- 
abled to  practice  deceit  ni)on  mankind.  If  the  i)ossession  be 
withheld  jnirsuantto  the  terms  of  the  agreement,  some  good  rea- 
son for  it,  beyond  the  convenience  of  the  ])arties.  must  a})]^ear, 
and  the  parties  must  leave  nothing  unperformed  within  their 
power  to  secure  thi]-d  persons  from  the  consequences  of  the 
a]>parent  ownership  of  the  A-endor  or  mortgagor.  In  support 
of  my  views  on  this  subject  I  have  used  the  language  of 
Chancellor  Kent,  commenting  on  the  case  of  Clow  v.  iVtxJO^.* 
(5  Serg.  <k  liawle,  '277).  In  that  case  the  Supreme  Court  of 
Pennsylvania  decided  that  the  delivery  of  the  goods  is  held  to 
be  as  requisite  in  the  case  of  a  mortgage  of  goods  as  in  the 
case  of  an  absolute  sale  under  the  statute  13  and  !27  Elizabetli, 
and  that  merely  stating  on  the  face  of  the  deed  that  jiossession 
was  to  be  retained,  is  not  suthcient  to  take  the  case  out  of  the 
statute  even  in  the  case  of  a  mortgage  of  goods. 
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Joseph   Kitchell,    appellant,  v.  Samuel   Beatton, 

appellee. 

Appeal  from  Crawford. 

Statute  of  featjds — Possession — Deed — Consideration. — The  sec- 
tion of  the  statute  of  frauds  and  perjuries  which  declares  void  as  to  creditors 
and  purchasers,  all  conveyances  of  goods  and  chattels  made  upon  considera- 
tions not  deemed  valuable  in  law,  unless  possession  shall  remain  with 
*the  donee,  or  unless  the  con\'eyances  be  recorded,  has  no  relation  to  [*301] 
a  deed  made  upon  a  valuable  consideration.  The  statute  applies  to 
deeds  for  personal  property  made  upon  good  consideration  only,  as  distin- 
guished from  valuable. 

Error. — A  party  can  not  assign  for  error  an  erroneous  instruction  favor- 
able to  him. 

Sale — Possession — Fraud. — The  rule  governing  conveyances  of  per- 
sonal property  is,  that  unless  possession  shall  accompany  and  follow  the 
deed,  the  conveyance  by  legal  inference  is  fraudulent  and  void  as  to  cred- 
itors. 

Instruction — Bill  op  exceptions. — Where  an  erroneous  instruction  is 
given  to  the  jury,  but  the  bill  of  exceptions  does  not  enable  the  Court  to  see 
what  effect  it  probably  had  upon  their  verdict,  the  judgment  of  the  Court 
below  will  be  reversed.  The  bill  of  exceptions  should  have  stated  the  proof 
upon  the  point. , 

This  was  an  appeal  from  the  verdict  of  a  justice's  jury  upon 
the  trial  of  the  right  of  property  in  certain  goods  and  chattels 
claimed  by  the  appellant  as  mortgagee,  which  had  been  levied 
on  by  virtue  of  an  execution  in  favor  of  the  appellee. 

The  cause  was  tried  at  the  March  term,  1836,  of  the  Craw- 
ford Circuit  Court,  before  the  Hon.  Justin  Harlan  and  a  jury, 
and  a  verdict  and  judgment  rendered  against  the  appellant, 
■from  which  he  aj)pealed  to  this  Court. 

E.  S.  Jannet,  for  the  appellant,  relied  upon  the  following 
points  and  authorities. 

Contracts,  where  a  fair  and  valuable  consideration  has  been 
paid,  are  not  affected  by  the  statute  of  frauds.  E..  L.  313-14 
(Gale's  Stat.  315-16) ;  2  Hen.  and  Munf.  302.  Possession  was 
not  necessary,  under  the  mortgage — possession  being  necessary 
only  in  cases  of  absolute  bills  of  sale  or  deeds.  jSa7n  v.  Russell 
1  Cranch,  309  ;  same  case,  1  Peters'  Cond.  Rep.  318  ;  U.  S. 
V.  Hove  et  al.     1  Peters,  458  ;  1  Fonb.  Eq.  270,  274. 

That  every  debtor  has  a  right  to  secure  his  creditor.  1 
Peters,  318,  in  notes. 

Cited:  3  Gilm.  81j  14  lU.  389;  17  III.  81;  19  III.  696;  84  111.  474;  100 
111.  454. 


See  ante  296,  note. 
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So  that  even  in  eases  of  absolute  bills  of  sale,  if  a  valuable 
and  adequate  consideration  has  been  given,  possession  is  not 
deemed  requisite  unless  there  is  an  intention  to  defraud. 
Ilam  v.  'Russell,  1  Peters,  320. 

Recording  of  bills  of  sale  or  mortgages  of  personalty,  is 
not  requisite,  esi^ecially  where  the  consideration  is  valuable  ; 
nor  is  it  required  at  all  of  conveyances  of  personalty.  R.  L. 
314  ;  Hodgson  v.  Butts,  1  Peters,  476. 

That  even  in  cases  of  loans,  recording  only  is  necessary  after 

lapse  of  live  years.     Last  clause  §  2  Bt.  Frauds;  P.  L.  314. 

Walter  B.  Scates  and  A.  P.  Field,  for  the  appellee. 

An  absolute  bill  of  sale  is  fraudulent,  if  ]iossession  remain 
with  the  vendor.     1  Cranch,  300;  2  Munf.  341;  3  Muuf.  1. 

A  conditional  bill  of  sale,  or  a  mortgage,  where  ]3ossession 
remains  with  the  vendor  or  mortgagor,  unless  it  be  shown  ujion 
its  face  to  be  consistent  with  a  fair  and  honest  intent, 
[*302]  and  the  *circumstances  of  the  transaction  is  fraudu- 
lent. 2  Kent's  Com.  410,  419,  and  the  authorities 
there  referred  to.  See  also  generally  upon  the  same  doctrine, 
the  same,  and  Es])inasse  K.  P.,  540-1,  566-7-8  ;  Tidd,  Pr. 
919  ;  Robt.  on  Fraud,  Con.  544,  570 ;  2  Cowp.  434. 

To  make  a  bill  of  sale  or  mortgage  g(jod  under  the  statute, 
it  must  be  ]n-oved  by  two  witnesses,  before  some  court  of 
record,  within  eight  months.  R.  L.  313-14,  §  2  (,Gale's  Stat. 
315-16). 

"Wilson,  Chief  Justice,  delivered  the  ojunion  of  the  Court : 
In  this  case  the  (juestion  in  the  Court  below  was  relative  to 
the  ownershi])  of  certain  articles  of  personal  jn-operty  wliich 
were  levied  on  as  the  property  of  J.  and  P.  Iliggins,  but 
which  were  claimed  by  J.  Kitehell,  who  ])roduced  and 
gave  in  evidence  a  deed  of  mortgage  from  the  Iliggins  to 
himself,  of  the  property  levied  on.  The  considei-ation  of  the 
deed,  as  apjiears  from  its  face,  was  a  debt  due  from  the  Ilig- 
gins to  Kitehell.  By  the  stipulations  of  the  deed,  Kitehell 
was  to  have  immediate  possession  of  the  ]>r(»perty,  but  lie  was 
bouTidto  relinipiish  all  title  thereto  upon  the  jiayment  of  his 
debt.  Up(tn  the  trial  in  the  Circuit  Court,  the  counsel  for  the 
ai)pellant,  Kitehell,  moved  the  Court  to  instruct  the  jury  that 
if  they  believed  the  mortgage  was  made  upon  consideration 
deemed  valuable  in  law,  that  then  it  was  not  necessary  to 
record  it.  This  instructi(»n  the  Court  refused  to  give;  but 
instructed  the  Jury  that  unless  they  were  satisfied  from  the 
evidence,  that  the  a])|iellaiit  had  had,  and  Ihohj  Jide  remained 
in  ]H)ssession  of  the  property,  that  then  the  mortgage  was 
void,  unless  recorded  witliin  eight  months. 
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To  these  instructions  the  appellant,  Kitchell,  by  his  counsel, 
excepted  and  assigns  for  error,  1st,  the  refusal  of  the  Court 
to  give  the  instructions  asked  for ;  and  2d,  the  giving  the 
instructions  which  the  Court  gave.  From  the  instructions 
asked  for  and  refused,  as  well  as  those  given,  it  would  seem 
that  the  Court  considered  the  conveyance  as  coming  within 
the  provisions  of  that  branch  of  the  statute  of  frauds  and 
jDerjuries  which  renders  void,  as  to  creditors,  all  deeds  made 
upon  consideration  ^iOi^  deemed  valuable  in  law,  unless  posses- 
sion shall  remain  with  the  donee,  or  unless  recorded.  This 
view  of  the  case  is  clearly  erroneous.  The  deed  to  Kitchell 
is  upon  consideration  deemed  valuable  in  law,  and  therefore 
excluded  from  the  operation  of  that  branch  of  the  statute 
which  anthorizes  recording.  The  statute  applies  to  deeds 
for  personal  property,  made  upon  good  consideration  only, 
as  distinguished  from  valuuhle,  and  with  respect  to  them, 
substitutes  possession  for  recording.  In  the  instructions  given 
by  the  Court,  there  was  no  error,  except  in  that  branch  of  it' 
which  recognized  the  alternative  of  recording  as 
equivalent  to  *possession  in  the  mortgagee,  for  the  [*303] 
purpose  of  giving  validity  to  the  deed.  This  is  not 
the  law ;  but  inasmuch  as  it  was  an  error  favorable  to  the 
appellant,  by  making  valid  his  mortgage  by  either  possession 
or  recording,  he  has  no  ground  of  complaint.  The  refusal, 
however,  of  the  Court  to  give  the  instructions  asked  for  was 
clearly  erroneous.  But  what  would  have  been  the  effect  of 
those  instructions,  and  whether,  if  given,  a  different  result 
w^ould  have  been  produced,  depends  upon  a  fact  wdiich  is  not 
disclosed  by  any  part  of  the  record  ;  that  is,  w^hether  the 
possession  of  the  property  remained  with  the  mortgagors,  or 
whether  it  passed  according  to  the  terms  of  the  deed,  to  the 
mortgagee,  and  was  by  him  retained.  If  the  fact  was  that  the 
mortgagee  took  and  retained  possession  of  the  property,  then 
the  instructions  asked  for,  had  they  been  given,  would  have 
entitled  him  to  a  verdict,  and  were  therefore  material.  But 
if  the  possession  did  not  continue  with  him,  the  deed  was  by 
legal  inference  fraudulent  and  void,  and  the  instructions  could 
not  have  availed  him.  The  rule  governing  conveyances 
of  personal  property,  as  laid  down  in  the  case  of  Thornton 
V.  Bavenjport  and  Henderson,  {ante  296,)  decided  at  this  term 
of  the  Court,  is  that  "Unless  possession  shall  accompany  and 
follow  the  deed,"  it  is  by  legal  inference  fraudulent  and  void 
as  to  creditors.  If  then,  from  the  evidence  in  this  case,  it  ap- 
peared that  possession  was  taken  and  retained  by  Kitchell,  and 
the  transaction  was  otherwise  fair,  his  title  to  the  property 
was  valid.     But  if,  on  the  other  hand,  the  property  remained 
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in  the  possession  of  the  Iliggins,  its  so  remaining  rendered  the 
conveyance  fraudulent  per  se,  becanse  inconsistent  with  the 
Kti))nlations  of  the  deed  which  gave  the  possession  to  Kitchell 
nntil  the  debt  was  paid. 

The  bill  of  excejitions  should  have  stated  the  proof  npon 
this  point,  but  as  it  has  not  done  so,  the  case  is  too  imperfectly 
])resented  to  enable  this  Court  to  say  what  should  have  been 
the  decision  below,  or  give  such  judgment  here,  as  that  Court 
ought  to  have  given.  The  decision  of  the  Circuit  Court  is 
therefore  reversed,  the  cause  remanded,  and  a  new  trial 
awarded,  conformably  to  this  opinion.  The  costs  of  this  Court 
to  be  paid  by  the  appellee. 

Judgment  reversed. 


[*304]  '-'Geokge  Baldwin,  plaintiff  in  error,  v.  The 
People  of  the  State  of  Illinois,  defend- 
ants in  error. 

Error  to  Cook. 

iKnrcTMKNT — EvinRNCR. — Proof  that  rlefonrlant  stole  a  mare  orajreUl- 
ingr  will  fsustain  an  indictment  for  stealiii<ra  horse. 

An  indi-'tnient  allegiiior  that  the  animal  was  stolen  and  carried  away 
will  be  sustained  by  proof  that  it  was  ridden,  driven  or  led  away. 

This  cause  was  tried  before  the  Hon.  Thomas  Ford  and  a 
jury.  The  defendant  in  the  Court  below  was  found  guilty, 
and  sentenced  to  the  penitentiary  for  live  years. 

J.  D.  Caton,  for  the  ))laintifr  in  error. 

James  Grant,  State's  Attorney,  for  the  defendants  in  err<u-. 

Smith,  Justice,  delivered  tlie  opinion  of  the  Court: 
The  ])laintiir  in  error  was  indicted  and  convicted  of  larceny, 
at  the  October  term  of  the  Cook  Circuit  Court,  1S30.  The 
indictment  charg('<i  him  with  feloniously  stealing  and  carrying 
away  one  horse,  the  proper  goods  and  chattels  of  one  Ashbel 
Steele.  On  the  trial,  the  prisoner's  counsel  asked  the  Court 
to  instruct  the  jury.  ''That  if  they  believed  from  the  evidence 
that  the  pr()])erty  stolen  was  a  gelding  or  a  mai'e,  that  in  point 
of  law  tlie  indictment  was  not  sustained,"  M-hich  the  Coin-t 
refused  to  do.  This  is  alleged  for  error.  There  can  be  no 
doubt  that  the  refusal  was  proper.  The  term  ho?'se,  used  in 
3:0 
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the  indictment,  is  descriptive  of  the  genus  of  the  animal,  and 
not  of  the  sex  or  character  changed  by  artificial  means.  The 
animal  was  still  a  "horse,"  no  matter  what  the  sex,  and  so  was 
it  still  a  horse,  although  it  might  be  a  gelding.  The  second 
ground  of  objection  raised,  that  the  Court  refused  to  instruct 
the  jury  "  That  if  they  believed  the  animal  was  ridden,  driven, 
or  led  away,  the  proof  did  not  sustain  the  indictment,"  i^* 
without  reason  to  sustain  it,  and  can  not  be  entitled  to  con- 
sideration. It  can  not  be  expected  that  the  proof  is  to  corre- 
spond with  the  literal  interpretation  of  the  words,  and  that  the 
])arty,  because  he  did  not  literally  carry  aw^ay  the  animal  is 
not  guilty. 

The  judgment  of  the  Circuit  Court  of  Cook  county  is 
liereby  affirmed,  and  the  said  Court  are  directed  to  cause 
the  execution  of  the  judgment  and  sentence  of  the  said  Court 
to  be  carried  into  effect  without  delay.  The  defendants 
in  error  are  also  to  recover  costs  in  this  Court  attending 
tlie  prosecution  of  the  writ  of  error,  and  have  execution  there-, 
foie. 

Judgment  affirmed. 


^'Samuel  Prevo,  administrator  of  Eezin  Beall,     [*305] 
deceased,    appellant,   v.   Simon    Lathrop, 
appellee. 

A-ppeal  from  Clark. 

Statute  of  frauds — Interest — Contract. — Where  B.  agreed,  by  pa- 
rol, to  purchase  of  L.  a  tract  of  land,  and  to  pay  $400  for  the  same,  in  four 
equal  annual  installments,  but  no  memorandum  in  jvriting  was  made  of  the 
bargain,  and  some  time  afterward  a  note  was  executed  for  the  amount  then 
due  of  the  principal  of  said  purchase  money,  and  a  deed  made  for  the  land, 
liut  the  parties  not  agreeing  as  to  the  rate  of  interest  for  the  time  payment 
had  been  delayed,  that  was  left  for  future  adjustment:  Held  that  the  con- 
tract to  pay  interest  was  not  within  the  statute  of  frauds.  Said  agreement 
to  purchase  the  land  was  made  in  1824,  and  the  note  was  executed  in  1832. 
The  suit  was  instituted  in  1835:  Held,  also,  that  the  contract  for  interest 
was  not  barred  by  the  statute  of  limitations. 

Where  no  siDecific  agreement  is  entered  into  in  relation  to  the  rate  of  in- 
terest, the  law  will  presume  that  the  legal  rate  was  intended. 

This  cause  was  commenced  before  the  Judge  of  Probate  of 
Clark  county,  on  the  21st  day  of  April,  1835.  It  washeard  in 
the  Circuit  Court,  at  the  May  term,  1836,  before  the  Hon. 
Justin  Harlan. 

H.  Eddy  and  D.  J.  Bakek,  for  the  a])pellant. 
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J.  Peaeson,  for  the  appellee. 

Smith,  Justice,  delivered  the  oi)inion  of  the  Cor.rt: 
Lathrop  sued  Prevo  as  administrator  of  Beall,  before  the 
Court  of  Probate,  on  a  note  and  an  account.  The  suit  Avas 
amicable,  and  the  parties  waived  service  of  ])rocess.  The 
Court  of  Probate  rendered  judg-ment  against  Prevo  for  S14S 
and  costs  of  suit.  Prevo  ajij^ealed  from  this  judgment  to  the 
Circuit  Court,  and  tiled  his  bill  of  excejitions  agreeably  to  the 
statute.  On  the  trial  in  the  Circuit  Court,  a  judgment  was 
rendered  in  favor  of  Lathrop  against  Prevo.  for  §157  and  costs. 
In  the  progress  of  the  trial  in  the  Circuit  Court,  a  bill  of  ex- 
ceptions was  taken  to  the  oju'nion  of  the  Circuit  Court,  for  ad- 
mitting, and  not  excluding,  the  testimony  of  a  witness,  who 
deposed  that  some  time  in  the  year  1823  or  1824,  there  was  a 
verbal  contract  entered  into  between  the  jilaintitf  and  the  de- 
fendant's intestate,  Pezin  Beall,  deceased,  in  relation  to  a  cer- 
tain tract  or  parcel  of  land  situate  in  Clark  county,  for  which 
said  Beall  was  to  ])ay  said  jilaintitf  ^lOO  in  four  ecjual  annual 
installments;  for  the  payment  of  which  no  Avriting  was  en- 
tered into  until  the  execution  of  the  note  offered  in  evidence, 
at  which  time  a  deed  of  conveyance  was  made  by  Lathrop  to 
Beall ;  that,  at  the  time  of  the  execution  of  said  note,  a  claim 
was  set  up  by  said  ]ilaintiif,  for  twelve  ]>er  cent,  interest  on  the 
said  installments,  from  the  time  they  became  due,  up  to  the 
time  of  the  execution  of  the  note.  AVliereu];ona  ct)n- 
[*30(!]  troversy  arose  ^between  the  ])laintitt"  and  Beall,  the 
intestate,  in  relation  to  the  interest.  The  ])laintitf 
claimed  twelve  jier  cent.,  and  Beall  was  wilh'ng  to  give  six  |  er 
cent,  or  more;  but  as  they  could  not  agree  at  the  time,  they 
agreed  to  leave  it  to  future  adjustment,  as  to  the  rate  of  inter- 
est to  be  ]ia  id.  The  note  was  executed  f(»r  the  sum  therein 
mentioned,  Beall  refusing  to  include  twelve  ]ier  cent,  interest 
in  the  note,  and  remarked,  at  the  time,  that  he,  the  })laintiti', 
and  Beal!  would  not  fall  out  about  tin?  amount  of  interest. 

On  this  testimony,  the  counsel  of  the  appellant  raised  in  the 
Court  below  the  following  objections: 

1.  That  the  claim  for  interest,  arising  under  the  agi-eemcnt 
and  promise  to  jiay  interest,  and  leaving  the  ]  recise  amount  to 
future  adjustment,  was  barred  by  the  statute  <»f  limitations. 

2.  That  the  conversati(»ns  between  the  parties  were  not  evi- 
dence, because  tlic  C(»ntract  u])on  wliich  mterest  was  claimed 
was  a  verbal  one  for  the  sale  of  lands,  ajid  void  under  the 
statute  of  frauds  and  perjuries. 

The  same  points  are  now  made  in  this  Court,  and  relied  on 
for  a  reversal  of  the  jutigment  of  the  Circuit  Court, 
orj 
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To  ascertain  whether  tlie  statute  of  limitations  was  a  bar 
in  the  jDresent  case,  we  must  recur  to  the  time  of  the  promise 
to  adjust  the  interest  at  some  future  day.  That  was  the  day  of 
the  execution  of  the  note,  the  26th  of  August,  1832;  conse- 
quently, live  years  had  not  elapsed  from  the  making  of  the 
promise,  at  the  institution  of  the  suit. 

On  the  2d  point,  it  is  a  misapprehension  of  the  state  of  facts 
disclosed,  to  suj^pose  that  the  promise  to  pay  the  interest  was 
an  agreement  within  the  terms  of  the  statute  of  frauds.  It 
was  a  mere  incident  connected  with  the  sum  of  money  agreed 
to  be  paid  on  the  consummation  of  the  contrac.t  for  the  lands, 
by  the  making  of  the  conveyance  and  note  ;  though  the  exact 
amount  of  money  to  be  paid  as  interest  was  left  to  future  ad- 
justment between  the  parties.  That  amount  not  having  been 
agreed  upon  between  them,  it  is  fair  to  presume,  at  least,  that 
the  amount  should  be  the  legal  interest,  and  the  party  himself 
admitted  his  willingness  to  pay  at  least  that  sum. 

Upon  the  testimony,  then,  as  well  as  the  legal  questions  aris- 
ing thereim,  no  error  is  j^erceived  in  the  judgment  of  the  Cir- 
cuit Court ;   and  it  is  accordingly  affirmed  with  costs. 

Judgment  affirmed. 
Note.     See  Scott  v.  Thomas,  ante  58. 


*Thomas  Vickees,  plaintiff  in  error,  v.  Jane     ['''307] 
Hill,  administratrix,  and  John  M.  Web- 
ster, administrator  of  the  estate  of  Curtis 
Hill,  deceased,  defendants  in  error. 

Error  to  Marion. 

Practice — Continuance — Discretion — Error. — The  granting  and 
refusing  of  continuances  is  a  matter  of  sound  legal  discretion,  resting  en- 
tirely with  the  Circuit  Court;  and  that  Courl  is  to  judge  whether  the  party 
applying  for  a  continuance  has  complied  with  the  equisitions  of  the  statute; 
and  the  decision  of  the  Court  in  such  cases  car.  not  be  t.ssigned  for  error. 

Same — Exception. — If  an  exception  lixist  to  this  general  rule,  that  ex- 
ception is  to  be  confined  to  the  simple  point  of  the  materiality  of  the  facts 
resting  within  the  knowledge  of  the  witness,  and  theii  tendency  to  prove 
the  yioint  iirectl}'  in  issue. 

Witnesses. — Where  the  affida\dt  shows  that  only  a  part  of  the  witnesses 
have  been  legally  summoned,  the  plaintiffs  may  admit  the  fai-tsto  be  proved 
by  the  witnesses  legally  summoned,  as  set  forth  in  the  atfidavit,  and  compel 
the  defendant  to  go  to  trial. 

Cited  :  Continuance  discretionary.  4  Scam.  312;  3  Gil.  372.  What  can 
not  be  assigned  for  error,  3  Id.  663. 
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The  proceedings  were  had  in  this  cause  at  the  March  term, 
1830,  of  the  Marion  Circuit  Court,  before  the  Hon.  Jepthah 
Hardin  and  a  jury.  Verdict  and  judgment  were  rendered  fur 
the  defendants  in  error,  for  $13.8-i  and  costs  of  suit. 

The  following  bill  of  exceptions  was  taken  in  the  Court  be- 
low : 

'"Charles  Coker  being  first  duly  sworn,  deposes  and  says, 
that  he  is  agent  for  the  defendant  in  the  above  cause,  and  that 
the  defendant  can  not  go  safely  to  trial  at  this  term  of  the 
Court,  for  want  of  the  evidence  of  Thomas  Cottinghani,  An- 
drew Story,  Jeremiah  Lewis  and  Eli  Tickers,  witnesses  for  said 
defendant.  Said  witnesses  reside  in  Hamilton  county  in  this 
State.  A  subposna  was  duly  issued  and  ]mt  into  the  hands  of 
the  sheriff  of  Hamilton  county,  and  is  returned  by  him  served 
on  Cottingham,  the  rest  not  fVtuiid.  He  expects  the  defend- 
ant will  })rove  by  said  Cottingham  that  the  note  sued  on  was 
given  by  defendant  for  clocks,  and  that  the  clocks  were  war- 
ranted to  be  good  time-pieces  for  two  years ;  and  he  exj^ects  to 
])rove  by  the  other  witnesses  that  said  clocks  were  not  good 
time-])ioces,  and  that  they  did  not  keej)  time,  and  that  the  war- 
ranty wholly  failed.  He  does  not  know  that  he  can  prove  the 
same  facts  by  any  other  witness  or  M-itnesses.  Xeither  of 
said  witnesses  are  in  attendance.  This  affidavit  is  not  made 
for  delay,  but  that  justice  may  be  done.  He  believes  the  de- 
fendant can  not  go  safely  to  trial  without  said  witnesses,  and 
he  expects  to  be  able  to  procure  their  attendance  by  the  next 
term  of  this  Court.  All  of  which  is  stated  to  the  best  of  this 
de[)onent's  knowledge  and  belief. 

Charles  Cokeu. 

Subscribed  and  sworn  to  this  14th  day  of  March,  1830. 

Wm.  W.  Pace,  Clerk. 
[*30S]  *And  thereupon  the  defendant  moved  the  Court  for 
a  continuance  of  this  cause  until  the  next  term  of  this 
(^ourt,and  ui)on  argument  beard,  the  Court  decided  that  the  aHi- 
davit  was  sufficient  as  to  the  causes  and  facts  exj)ected  to  be  proved 
by  the  other  witnesses,  except  Thomas  Ci)ttingham,])ut  no  de- 
linquencc  is  shown  as  to  Cottingham,  because  his  fees  wore 
not  ti'iidered,  and  ordered  a  continuance  of  the  cause  unless 
the  i)Iaintilf's  luhtrit  the  fart  stated  in  the  allidavit  which  the 
defendant  exjiects  to  prove  by  Kli  \'ickers,  Andrew  Story  and 
.K'reniiah  Lewis,  without  admitting  the  facts  which  he  ex|iects 
to  prove  by  'I'homas  Cottingham.  which  the  p'aintiiysadmitted 
and  went  to  ti-ial,  and  u|)on  the  trial  the  Coiut  rejected  and 
excluded  all  the  facts  in  the  allidavit  and  all  that  j>art  of  the 
affiiiavit  which  related  to  the  facts  which  the  defendant  stated 
in 'his  affidavit  he  expected  to  prove  by  said  Cottinghani,  and 
ill 
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directed  the  jury  not  to  regard  the  same  in  making  up  their 
verdict.  The  note  sued  on,  and  the  letters  of  administration 
were  read  in  evidence,  which  was  all  the  evidence  in  the  cause 
with  those  facts  which  the  Court  permitted  to  go  to  the  jury 
in  the  affidavit.  To  which  opinion  ot  the  Court  in  not  re- 
quiring the  plaintiffs  to  admit  said  facts,  and  in  excluding  said 
facts  from  the  jury,  the  defendant  excepts,  and  prays  this  his 
bill  of  exceptioud  may  be  signed,  sealed  and  made  a  part  of  the 
record. 

Jepthah  Habdin." 

Waltee  B.  Scates,  for  the  plaintiff  in  error. 

H.  Eddy,  for  the  defendants  in  error. 

SivnTH,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  appeal  from  a  judgment  of  a  justice  of  the 
peace,  to  the  Circuit  Court  of  Marion.  Two  questions  are 
presented  for  the  consideration  of  this  Court. 

It  is  alleged  for  error,  tirst,  that  the  Circuit  Court  refused 
to  continue  the  cause  upon  the  application  of  Yickers,  on  an 
affidavit  made  by  his  agent  as  to  the  materiality  of  the  facts 
within  the  knowledge  of  the  absent  witnesses,  because  he  had 
not  used  due  diligence  in  obtaining  the  attendance  of  a  witness, 
he  having  omitted  to  tender  the  witness,  who  lived  in  a  for- 
eign county,  his  fees  for  attendance;  secondly,  because  the 
Court  compelled  the  plaintiff  in  error  to  go  to  trial  in  the  Cir- 
cuit Court,  on  the  plaintiffs  admitting  the  facts,  expected  to 
be  proved  by  the  other  witnesses,  conformably  to  the  provis- 
ions of  the  practice  act  in  relation  to  continuances. 

On  the  first  point  it  is  clear,  that  the  granting  and  refusing 
continuances  of  ciuses  is  a  matter  of  sound  legal  discretion, 
resting  entirely  within  the  exercise  of  that  discretion  by  the  Court 
under  the  provisions  of  the  statute ;  and  it  is  to  judge  whether 
or  not  the  party  applying  for  the  continuance  has 
■^complied  with  the  requisitions  of  the  statute.  So  far  [*309] 
as  an  intimation  may  have  been  given  in  -the  case  of 
Cornelius  v.  Boucher  (Breese,  12,)  decided  in  this  Court  at  its  De- 
cember term,  1820,  that  an  exception  might  exist  to  the  general 
rule,  that  exception  is  to  be  confined  to  the  simple  point  of  ma- 
teriality of  the  facts  resting  in  the  knowledge  of  the  witness,  and 
their  tendency  to  prove  the  point  directly  in  issue.  Should 
the  Circuit  Court  decide  erroneously  in  such  a  case,  it  would 
be  considered  a  decision  of  a  legal  question,  and  to  which  an 
exception  might  be  taken,  and  consequently  would  be  a  ground 
of  error.     I  am  not  aware  of  any  jDOssible  case  other  than  this 
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one  which  would  not  involve  the  exercise  of  legal  discretion 
in  the  Court  in  determining  whether  the  applicant  had  com- 
plied with  the  requisitions  of  the  ])ractice  act. 

On  the  other  ground  of  admitting  a  portion  of  the  affidavit 
as  evidence,  and  excluding  that  part  relating  to  the  facts 
which  the  witness  might  ])rove,  to  procure  whose  attendance 
due  diligence  was  decided  not  to  have  been  exercised,  it  is  not 
perceived  that  there  was  any  inaccuracy  of  decision  ;  as  the 
plaintiffs  in  the  Court  below  chose  to  adnu't  all  the  statements 
contained  in  the  defendant's  deposition,  as  to  the  facts  expect- 
ed to  be  established  by  the  other  absent  witnesses,  and  as 
that  part  of  the  statement  of  facts  resting  in  the  knowledge  of 
the  absent  witnesses,  who  had  not  been  sufficiently  sunnnuned 
was  not  deemed  sufficient  cause  for  a  continuance,  the  Court 
very  properly  directed  the  jury  to  disregard  that  portion  of 
the  defendant's  statement  which  had  not  been  made  evidence 
in  the  cause. 

Judgment  is  affirmed  with  costs.* 

Judgment  affirmed. 

Note.  AYhere  a  statute  declares  that  in  a  certain  ca.se  a  continuancp  shall 
be  granted,  it  is  error  in  the  court  to  refuse  it.  Rountree  r.  Stuart, 
Breese,  48. 

Since  the  decision  of  the  above  case,  the  folio-wing  section  has  become  a 
law: 

Exceptions  taken  to  opinions  or  decisions  of  the  Circuit  Court,  overruling 
motions  in  arrest  of  judgment,  motions  for  new  trials,  and  for  continuances 
of  causes,  shall  hereafter  be  allowed;  and  the  party  excepting  may  assign 
for  error  any  opinion  so  excepted  to,  any  usage  to  the  contrary  notwith- 
standing. 

Act^  of  July,  1837,  109;  Gale's  Stat.  540. 


[*310]     '-'Natitaxiel  Buckmaster,  ]il;iintiff  in  error, 
V.  William  Grundy,  defeiuhuit  in  erjor. 

Error  to  Johufou. 

PuACTiCK — ri-EADiNO^-WAivKU  OK  DKMruiJKR.— Upon  the  overruling 
of  a  dcnnurer  to  a  declaration,  if  the  defendant  reply,  he  thereby  waives  his 
domiirrer. 

A  demurrer  to  a  plea  extojids  back  to  the  declamtion,  and  brings  both 
under  review  before  ilie  cnurt. 

C()vJ';nant — CdNsiDKUATioN. — In  an  action  of  covenant  for  a  failure  to 
convey  lands,  it  is  not  necessary  to  aver  or  prove  a  consideration. 

A  seal  imports  a  consideration. 

•  See  L.  of  1867  p.  157,  in  civil  cases. 

CiTF.n:  Dfcd,|wlu)  is  bound  to  prejiare.    52  Til.  122:  64  Id.  486:  68  Id.  71. 
Demurri'rwiiived  by  plea.    20  Id.  515;   'J!)  Id.  405;  H  Scam.  49.    Mea-sure  of 
damages  upon  failure  to  convey.     78   111.224;  12  Id.  193. 
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Semble,  That  a  want  of  consideration  may  be  pleaded  to  an  action  upon 
a  bond  tor  the  conveyance  of  lands. 

Same — Measure  of  damages. — In  an  action  of  covenant  for  failing  to 
convey  lands  agreeably  to  contract,  the  value  of  the  lands  at  the  time  they 
were  to  have  been  conveyed  is  the  true  measure  of  damages. 

Tender  op  deed. — ^Whatever  may  be  the  practice  in  England,  the  pur- 
chaser here  is  not  bound  to  prepare  and  tender  a  deed  to  the  vendor,  unless 
such  obligation  can  be  fairly  inferred  from  the  terms  of  the  contract. 

Independent  covenants — Pleadinh. — In  cases  of  independent  cove- 
nants, a  plea  of  readiness  to  perform,  without  averring  an  oifer  of  perform- 
ance, is  bad,  and  furnishes  no  excuse  for  the  non-performance. 

This  was  an  action  of  covenant  commenced  in  the  Gallatin 
Circuit  Court,  by  Grundy  against  Buckmaster,  upon  the  fol- 
lowing bond  : 

"  Know  all  men  by  these  presents,  that  I,  Nathaniel  Buck- 
master,  of  the  county  of  Madison  and  State  of  Illinois,  am 
held  and  firmly  bound  unto  William  Grundy,  of  the  county 
and  State  aforesaid,  in  the  penal  sum  of  four  thousand,  two 
hundred  and  sixty-six  dollars,  good  and  lawful  money  of  the 
United  States,  for  the  true  and  faithful  payment  of  which  1 
bind  myself,  my  heirs  and  executors  and  administrators,  as 
witness  my  hand  and  seal  this  ninth  day  of  January,  1819. 

The  condition  of  the  above  bond  is  such  that  if  the  above 
bound  Nathaniel  Buckmaster  shall  make  a  general  warranty 
deed  in  fee  simple,  to  one  undivided  third  part  of  two  hun- 
dred and  sixty-seven  acres  and  ninety-seven  hundredths  of  an 
acre,  with  the  ferry  thereunto  belonging,  lying  on  the  east 
bank  of  the  Mississippi,  opposite  the  mouth  of  the  Missouri, 
or  just  above  it,  being  the  tract  or  parcel  of  land  the  said 
Buckmaster  purchased  of  Thomas  Carl  in,  to  William  Grundy, 
by  the  first  day  of  September  next,  then  the  above  obligation 
to  be  void  ;  otherwise  to  remain  in  full  force  and  virtue  in 
law,  as  witness  my  hand  and  seal  this  ninth  day  of  January, 
1819. 

(Signed)  N.  Buckmaster.         [l.  s.]  " 

Witness  present, 
Isaac  C.  Douglass. 

*There  was  a  change  of  venue  taken  to  the  John-     [*311] 
son  Circuit  Court,  where  the  cause  was  tried  at  the 
October  term,  1830,  before  the  Hon.  Thomas  C.  Browne  and  a 
jury,  and  a  verdict  and  judgment  rendered  for  the   defendant 
in  error  for  $3,562. 

The  following  statement  of  the  points  and  authorities  relied 
on  by  the  counsel  for  the  plaintiff  in  error  was  furnished  to 
the  Court: 

"  The  defendant  below  demurred  to  the  plaintiff's  declara- 
tion: 1st.  Because  it  contained  no  averment  that  the  plaintiff 
ever  tendered  a  deed  to  be  executed  by  defendant.     (See  2d 
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Saiuid.  P.  and  E.  901;  Sngden,  222.)  2d.  Because  it  contained 
no  averment  that  the  ])]aintiff  had  paid  defendant  anything 
for  the  land  for  the  title  to  which  the  bond  was  given,  and 
consequently  no  damages  could  accrue  to  the  plaintiff;  and  tlie 
said  bond  contains  no  acknowledgment  of  money  j^aid;  and 
in  fact  none  was  paid.  But  the  Court  overruled  the  de- 
murrer and  this  is  the  tirst  error  assigned. 

The  2d  assignment  of  error  questions  the  propriety  of  the 
Circuit  Court's  sustaining  the  plaintiff's  denmrrer  to  tlie  de- 
fendant's second  plea,  which  plea  alleges  that  the  defendant 
always  has  been  and  still  is  ready  to  make  the  deed  in  the  said 
declaration  mentioned. 

The  3d  assignment  of  error  is  founded  on  the  su]iposition 
that  if  all  the  facts  set  out  in  the  plaintiti's  declaration  be  true, 
yet  it  was  error  to  render  judgment  for  more  than  nominal 
damages,  because  the  only  true  measure  of  damages  in  such  a 
case  is  the  amount  of  the  ])urchase  money  and  the  interest; 
and  as  no  money  or  anything  else  is  averred  to  have  been 
paid  and  as  the  honddoa^  not  admit  the  receijit  of  any,  it  was 
error  to  admit  proof  that  any  was  paid;  and  witliout  such 
]iroof  no  judgment  could  legally  have  been  entered  up  for 
the  plaintiff;  and  the  4tli  assigmnent  of  error  avers  the  fact 
that  nothing  ever  was  paid  for  the  said  land,  but  that  a  bond 
was  given  for  the  payment  to  Carlin  and  tlic  same  has  never 
been  paid.  etc. 

We  refer  to  2  Peters,  102;  2  Saund.  P.  and  E.  001;  Sugdcn 
229;  1  Saund.  P. and  E.  13G;  8  Term  K  130;  Buller's  N.  P.  G-7; 
1  Saund.  Rep.  58  C." 

James  Semple  and  D.  Pkickett,  for  the  plaintiff  in  error. 

n.  Eddy,  for  the  defendant  in  error. 

"Wilson,  Cliief  Justice,  delivered  the  opinion  of  the  Court: 
This  is  an  action  of  covenant  brought  ujion  a  bond  executed 
by  Buckmaster  to  Grundy  for  the  conveyance  o!"   land  in  the 
penal  sum  of  ^4,2r)<),  with  a  condition  that  Buckmaster  slioiild 
make  to  Gi-undy  a  warranty  deed  to  a  sjieciticd  tract  of 
[*312]    land,  by  *the  lirst  day  of  Seitember,  1819.    Frcm  the 
rec<tr<l  <if  the  pi-oceedings  inthe(\»urt  below  itappc^ars 
that  the  defendant  interpo^'d  a  demurrer  tt»  tlie  plaintiff's  dec- 
laration which  was  overruled,      lie  then  )»leaded  two  ].leas,  the 
iirst  of  wliich  Mas  a  jilea  of  covenants  jierformed;   the  second 
])lea merely  alleged  a  readiness  to  perform  his  ])art  of  the  cove- 
nants in  his  bond,  but  did  not  aver  an  oiler  to  j^erform  them  at 
any  time  or  place.    To  this  plea  the  plaintiff  demurred  and  the 
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demurrer  was  sustained  by  the  Court.  The  parties  then  went  to 
trial  upon  the  issue  taken  on  the  defendant's  first  plea  of  cove- 
nants performed  and  a  verdict  and  judgment  were  rendered 
against  the  defendant  for  $3,562. 

From  this  decision  the  defendant  appealed  and  assigns  for 
error:  1st,  the  opinion  of  the  Court  overruling  the  demurrer 
to  the  plaintiff's  declaration,  2d,  the  opinion  of  the  Court 
sustaining  the  plaintift"'s  demurrer  to  the  defendant's  second 
plea;  and  3d,  the  rendition  of  judgment  upon  the  verdict  of 
the  jury. 

Owing  to  the  earnest  and  somewhat  confident  manner  with 
which  the  counsel  urged  the  sufficiency  of  the  errors  assigned, 
more  care  has  been  taken  in  their  investigation  than  from  the 
familiarity  and  frequent  application  of  the  principles  upon 
which  they  depend  they  would  otherwise  have  been  entitled 
to.  The  first  and  second  assignments  of  error  may  be  con- 
sidered together,  for  the  defendant  may  be  regarded  as  hav- 
ing abandoned  his  demurrer  to  the  plaintift''s  declaration  by 
pleading  over  after  the  declaration  had  been  sustained  by  the 
Court;  yet  as  the  plaintiff''s  demurrer  to  the  defendant's  second 
plea  extends  to  the  declaration  and  brings  that  as  well  as  the 
plea  under  review,  and  as  a  defect  in  the  declaration  will  en- 
title the  defendant  to  judgment,  it  will  be  proper  to  notice 
that  first.  One  of  the  objections  to  the  sufficiency  of  the  dec- 
laration is,  that  it  does  not  aver  that  the  plaintiff"  tendered  a 
deed  to  be  executed.  The  next  is  that  it  contains  no  aver- 
ment that  the  plaintiff  had  paid  any  consideration  for  the  land 
and  consequently  he  was  entitled  to  no  damages  for  a  failure 
to  convey.  jN^either  of  these  objections  are  well  taken.  The 
declaration  is  in  the  usual  form  in  an  action  of  covenant,  and 
by  setting  out  the  bond  upon  which  suit  is  brought,  sufficient 
is  shown  to  entitle  the  plaintiff  to  his  action.  No  statement 
of  con'sideration  is  necessary  as  the  seal  itself  imports  a  con- 
sideration. Under  the  statute  it  is  true  that  the  want  of  con- 
sideration may  be  put  in  issue  by  a  plea  to  that  effect;  but  this 
method  of  denial  of  the  consideration  upon  which  the  contract 
in  this  case  was  entered  into  has  not  been  adopted  by  the  de- 
fendant and  no  other  mode  will  avail  him.  It  is  also  argued 
that  the  exact  sum  actually  paid  must  not  only  be  averred,  but 
proved;  and  that  the  sum  so  paid  and  interest  constitute  the 
measure  of  damages  to  be  assessed  by  the  jury.  Though  this 
may  be  the  rule  in  an  action  upon  a  warranty  to  re- 
cover back  *the  consideration  in  case  of  eviction,  it  is  [*313] 
not  the  rule  in  an  action  of  covenant  for  a  breach  in 
failing  to  convey  according  to  the  terms  of  the  contract.  In 
such  case  the  value  of  the  land  at  the  time  it  is  to  be  conveyed 
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(as  established  by  evidence),  is  the  true  measure  of  damages. 
As  no  exception  was  taken  to  the  verdict  in  the,Com-t  below, 
we  must  presume  that  the  damages  given  were  warranted  by 
the  evidence. 

The  next  objection  to  the  declaration  is  that  it  does  not  aver 
that  the  ])laintill:  prepared  and  tendered  to  the  defendant  a 
deed  for  him  to  execute. 

The  nature  of  the  averments  in  a  declaration  de]icnd  upon 
the  character  of  the  coxenaiits  contained  in  the  deed  upon 
which  suit  is  brought.  Where  they  are  dej  endent  it  is  essen- 
tial that  the  ]>laintitf  should  aver  performance,  or  an  ofl'er  to 
perform  the  agreement  on  his  part;  but  where  they  are  inde- 
pendent, performance  on  the  ]\art  of  the  plaintiff  need  not  to  be 
averred.  In  this  cahe  the  covenant  of  the  defendant  is  neces- 
sarily independent,  as  the  deed  contains  but  one,  and  that  is 
that  the  defendent,  Buckmaster,  will  make  a  general  warranty 
deed  to  the  ])laintilf  by  a  day  named.  No  act  is  to  be  j)er- 
formedby  the  plaintiff;  the  undertaking  of  the  defendant  is 
absolute  and  unconditional,  and  expressed  in  language  so  clear 
and  unambiguous  as  to  admit  of  but  one  inference  as  to  what 
was  the  intention  of  the  parties.  To  require  one  ]iarty  to  do 
that  which  he  has  not  engaged  to  do,  but  Mhich  the  other  has, 
would  be  confounding  all  notions  of  justice  and  legal  obliga- 
tion. It  was  theref(»re  unnecessary  for  the  ])lainti}f  to  aver  a 
tender  of  a  deed.  For  the  same  reason  that  the  declaration  is 
considered  good,  the  defendant's  second  plea  nuist  be  adjudged 
bad.  His  covenant  is  unconditional  and  atlirmati\e  that  he 
will,  by  a  day  siiecitied,  make  to  the  jilaintilf  a  deed,  etc.  A 
plea,  tiien,  merely  alleging  a  readiness  to  perform,  furnishes 
no  excuse  for  a  non-jigrformance  when  unconnected  with  any 
apology  for  the  omission.  If,  by  a  subsequent  agreement  be- 
tween the  ])arties,  the  time  of  performance  liad  been  extended, 
or  if  by  the  act  of  the  ])laintiff  himself  lie  had  ])ut  it  out  of 
the  power  of  the  defendaiit  to  jerform  his  covenant,  as  if 
lie  had  remained  beyond  the  limits  of  the  State  until  the 
expiration  of  the  time  lixed  for  the  perfoimance  of  the  con- 
tract ;  either  of  these  facts  ]n-operly  pleaded  M'ould  have 
afforded  an  excuse  to  the  defendant.  iJut  as  no  such  excuse  is 
contained  in  the  plea,  the  Ct)urt  very  properly  adjudged  it  bad. 
(3  ('ranch,  17(5.) 

AVith  i-egard  to  the  obligation  of  the  vendee  to  pre}iare  the 
deed  according  to  the  Phiglish  auth«)rities  referred  to,  it  is  to 
be  obser\ed  tliat  those  decisi<ms  were  made  with  reference  to 
the  [larties  under  a  system  of  conveyancing  which  has  grown 
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lip  there,  and  is  well  understood  ;  but  no  such  system 
exists  here,  and  *parties  to  a  contract  for  the  convey-  [*31i] 
ance  of  land  can  not  therefore  be  supposed  to  have 
reference  to  it  as  regulating  the  duty  uf  each  with  respect  to 
the  preparation  of  the  title  papers.  Whatever,  then,  may  be 
the  practice  in  England,  the  purchaser  herd  is  not  bound  to 
prepare  and  tender  a  deed  to  the  vendor  unless  such  obligation 
can  be  fairly  inferred  from  the  terms  of  the  contract.  (2 
Eand.  20.) 

The  third  and  last  error  assigned  is,  the  rendition  of  judg- 
ment by  the  Court  upon  the  verdict  of  the  jury.  This  as- 
signment is  without  the  color  of  authority  to  support  it.  The 
action  in  this  case  was  covenant,  and  on  the  defendant's  plea 
of  covenants  performed  the  plaintiff  took  issue.  Upon  the  trial 
the  jury  found  the  defendant  guilty,  and  assessed  the  plaintiffs 
damages  to  ^3,562,  for  which  sum  the.  Court  rendered  judg- 
ment. The  record  shows  no  application  to  the  Court  to  set 
aside  the  verdict  and  grant  a  new  trial,  nor  does  there  appear 
to  be  any  motion  in  arrest  of  judgment.  Upon  what  princi- 
ple, then,  the  authority  of  the  Court  to  render  judgment  upon 
this  verdict  can  be  contested,  I  am  at  a  loss  to  perceive.  The  issue 
grows  out  of  the  character  of  the  pleadings  and  involves  the 
])laintifl:'s  right  to  recover,  and  the  verdict  being  responsive  to 
the  issue,  the  judgment  of  the  Court  followed  as  a  necessary 
consecjuence.  i 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 

Pleading.  In  connection  with  the  above  case  see  Tyler  r.  Young  etal.,  2 
Scam.;  Phcebe  r.  Jay,  Breese,  207.  See,  also,  Beers  r.  Phelps,  Breese,  19; 
Peck  V.  Boggess,  ante  281 ;  Baker  r.  Whitside,  Breese,  132. 


George  Davenport,  James  Bennett,  Hoeatto  New- 
hall,  John  Bolles,  and  Charles  Farnham,  ap- 
pellants, V.  Sophia  Farrar,  appellee. 

Ai^peal  from  Jo  Daviess. 

Dower — Attaches  to  what. — A  widow  can  only  be  endowed  of  estates 
of  inheritance.* 

A  pre-emption  right  is  not  an  estate  of  which  a  widow  can  be  endowed. 

The  statute  making  equitable  estates  subject  to  dower,  clearly  refers  to 
equitable  estates  of  inheritance  only. 

^  Dotcer — Right  of,  attaches  to  what. 

In  this  State  the  right  of  dower  attaches  to  all  lands  whereof  the  deceased 
husband  or  wife  was  seized  of  an  estate  of  inheritance,  at  any  time  during 
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1*315J  *Same — PET1TI0^' — Contexts  of. — The  words  owner  and  pro- 

prietor, are  insufficient  in  a  j)etition  for  dower,  as  descriptive 
of  the  estate  of  the  deceased  husband  of  the  petitioner.  They  do  not  teeh- 
nically,  nor  by  common  usage,  describe  an  estate  in  fee  simple,  or  fee  tail. 

When  a  party  comes  into  a  court  of  justice,  it  is  incumbent  upon  him  to 
exhibit  a  rig-ht  to  recover,  in  clear  and  legal  language,  otherwise  the  court 
can  not  grant  the  relief  sought. 

A  petition  for  dower  should  state  such  facts  as  would  show  that  the  hus- 
band of  the  petitioner  was  possessed  of  such  an  estate  as  is  contemplated  by 
the  statute. 

Tins  cause  was  finally  heard  in  the  Court  below,  at  the  Au- 
gust term,  1836,  before  the  Hon.  Thomas  Ford. 

A.  CowLES  and  T.  Drummond,  for  the  appellants. 

J.  Pearson,  for  the  appellee. 

LocKwooD,  Justice,  clelivered  the  opinion  of  the  Court: 
This  was  a  petition  tiled  by  Sophia  Farrar  in  the  C'ircuit 
Court  of  Jo  Daviess  county,  to  have  her  dower  assigned  to  hei- 
under  the  act  entitled  '■'■An  act  for  the  speedy  assignment  of 
Dower,  and  Partition  of  Real  Estate^''  a]-)proved  6th  Februarv, 
1827.  (K.  L.  236 ;  Gafe's  Stat.  252.)  The  i)etition  states  that 
Sojihia  Farrar  is  M'idow  of  Amos  Farrar,  deceased,  and  that 
lier  husband,  in  liis  lifetime,  was  a  joint  owner  and  proj  rietor 
with  George  Davenport  and  Itussell  Farnham,  now  deceased, 
of  the  following  described  real  estate,  situate  in  the  county  (_>f 
Jo  Daviess,  namely,  a  tract  of  land  situate  at  a  place  called 
the  "Portage,"  between  the  Mississippi  and  Fever  rivers, 
about  four  miles  below  Galena,  together  with  a  farm  and  sev- 
eral buildings  and  other  improvements  thereon  erected,  for- 
merly occu])ied  as  a  trading  establishment  with  Indians,  b}^  Dav- 

the  marriiige,  unless  relinquished  in  legal  form.  1  St<irr  &  C.  111.  Stat.  896, 
and  authorities  cited;  Strihiing  r.  Ross,  16  111.  122. 

Doner  (tt/arhes  to  eqiiitnhle  rstates  of  iuheritauce.  Afkin  r.  Merrell,39 
111.  02;  Nicoll  r.  MilliT,  37  III.  387;  Stow  r.  Steel,  45  III.  328;  Steele  r.  Ma- 
gie.  48  111.  3ii(). 

Doirer  atlarhes  to  mines  opened  and  irorked  during  the  lifetime  of  the 
deccuised  husband  or  wife,  but  not  to  mines  not  opened.  Lenfers  r.  Henke, 
73  111.  405. 

Doirer  does  not  attaeh  to  a  rested  remainder,  expectant  upon  a  life  estate. 
Strawn  r.  Strawn,  50  111.33. 

Where  the  deceased  is  entitled  to  a  conret/ance  the  ritfht  attaches.  Stow 
r.  Sf.'cl,  45  111.  328;  Stniwn  r.  Shawn.  46  111.  412;  Taylor  r.  Kearn,  68  III. 
339;  (irccnbiium  r.  Austrian,  70  111.  5!)1. 

Doirer  attadtes  to  uild  and  unimproved  lands.  Schnebly  v.  Schneblv, 
26  III.  116. 

Doirer  attaches  to  accretions  to  riparian  property.  Gale  v.  Kinzie,  80  III. 
132;  Lombiird  r.  Kiir/ie,  73  III.  446. 

Doirer  dors  not  attach  to  im/norements  made  after  alienation.  Sumnif^rs 
V.  Babb.  13  III.  483;  Govu  c.  Cathcr,  23  111.  634;  Wooley  v.  Magie,  26  III.  526. 
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enport,  lEarrar  and  Farnham.  Also  three  lots  of  ground  in 
the  town  of  Galena,  which  are  particularly  described.  The 
petition  further  states  that  Amos  Farrar,  her  said  husband, 
continued  to  hold  the  above  described  premises  jointl}^  with  the 
said  Davenport  and  Farnham,  to  the  time  of  his  death ;  that 
he  left  one  child,  an  infant ;  and  that  her  dower  in  said  prem- 
ises has  not  yet  been  assigned  and  set  over  to  her,  according 
to  the  intendment  of  law. 

A  variety  of  proceedings  was  had  in  the  Court  below,  wdiich 
it  is  unnecessary  to  recite,  and  which  resulted  in  a  decree  that 
Sophia  Farrar  was  entitled  to  dower  in  the  tract  of  land  and 
town  lots  mentioned  and  described  in  her  petition.     Numer- 
ous errors  have  been  assigned ;  it  will  however  be  unnecessary 
to  notice  any  but  the  following  one,  to  wit :  "  That  by  the  rec- 
ord it  appears  that  the  husband  of  the  appellee  had  no  such 
estate  in  the  premises  during  coverture,  and  at  the  time  of  his 
death,  of  which,  by  the  law  of  the  land,  dower  could  be  as- 
signed."    By  the  second  section  of  the  act  above  recited,  it  is 
declared,  that  "Every  widow  claiming   dower,  may 
file  her  petition  in  the  Circuit  Court  *of  the  county,     [*316] 
against  the  parties  mentioned  in  the    first  section  of 
the  act,  stating  their  names,  if  known,  setting  forth  the  nature 
of  her  claim,  and  particularly  specifying  the  lands,  tenements 
and  hereditaments  in  which    she    claims  dower,   and  praying 
that  the  same  may  be  allowed  to  her,"  etc.    Does  this  petition, 
with  suflicient  clearness  and  certainty,  set  forth  the  nature  of 
the  claim  to  dower  ?     To  answer  this  question,  it  is  necessary 
to  ascertain  what  estate  a  husband  must  have  in  land,  to  entitle 
his  wife  to  dower  therein.      At  common  law  a  woman  is  enti- 
tled to  be  endowed  of  all  the  lands  and  tenements  of  which 
her  husband  was  seized  in  fee  simple  or  fee  tail  general,  at  any 
time   during  covertm-e,  and  of  which  any    issue  which  she 
might  have  had    might  by   possibility  have  been   heir.     In 
addition  to  this  provision  of  the  common  law,  the  49th  section 
(R.  L.  627;  Gale's  Stat.  697)  of  the  statute  relative  to  wills  and 
testaments,  executors  and  administrators,  and  the   settlement 
of  estates,  pirovides,  '•'  That  equitable  estates  shall  be  subject  to 
the  widow's  dower,  and  all  real  estate  of  every  description  con- 
tracted for  by  the  husband  in  his  lifetime,  the  title  to  which 
may  be  completed  after  his  decease."     By  the  phrase  "equi- 
table estates,"  in  this  statute,  we  understand  equitable  estates  of 
inheritance.     The  legislature,  in  making  this  alteration  of  the 
common  law,  could  not  have  intended  to  embrace  any  estate 
less  than  an  estate    of  inheritance,  because  estates  for  years 
are  subject  to  the  payment  of  debts,  and  on  distribution  of  the 
surp)lus  of  the  personal  estate  the  widow  comes  in  for  her 
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third  of  that  surphis,  iuehiding  estates  for  years.  Does  then 
this  ]ietition  show  that  the  husband  of  the  petitioner  was  seized 
of  the  lands  and  lots  mentioned  therein  in  fee  sin"ii)le,  or  fee 
tail  general?  The  only  words  in  the  ])etition,  explanatory  of 
the  nature  of  the  estate  of  the  husband,  are,  that  he  was  joint 
oimier  ^\\<\.  pi'opi'ietor,  with  others,  (>f  the  land  and  lots.  These 
words  do  not  technically,  nor  l)y  common  usage,  describe  an 
estate  in  fee  simple  or  fee  tail,  but  are  general  words  appli- 
cable to  the  possessors  of  all  estates,  and  may  mean  estates  for 
years,  or  for  life,  as  well  as  estates  of  inheritance.  When  a 
party  comes  into  a  court  of  justice,  it  is  incumbent  u]ion  liim 
to  exhibit  a  right  to  recover  in  clear  and  legal  language,  other- 
wise the  court  can  not  grant  the  relief  sought.  There  should 
be  nothing  ambiguous  or  doubtful  in  the  nature  of  the  right 
claimed.  When  certain  words  obtain  in  law  a  particular  signifi- 
cation, and  are  always  used  to  exjn-ess  a  given  idea,  they  be- 
come technical;  and  a  willful  or  imnecessary  departure  from 
them  ought  not  to  be  tolerated  by  courts  of  justice,  unless  the 
substituted  words  express  the  same  idea,  and  are  equally  limit- 
ed in  their  signification.  The  petitioner,  then,  not  having  set 
forth  by  words  known  to  the  law  that  her  husband  was  seized 

of  such  an  estate  of  inheritance  as  was  necessary  in 
[-olT]      *order  to  entitle  her  to  dower  in  the    pieuiises,  but 

having  used  words  that  are  of  such  general  significa- 
tion as  to  include  other  estates  than  those  of  inheritance,  has 
failed  to  bring  such  a  case  before  the  Court  as  to  entitle  her 
to  recover,  if  the  petition  relied  ujion  the  e(piitable  estates 
mentioned  in  the  statute,  it  still  would  have  been  necessary  tv> 
state  such  facts  as  would  sliow  that  her  husband  had  such  an 
e(juity  as  is  contemplated  by  the  statute.  Tlie  Court  being  of 
v)pinion  that  the  ])etition  is  insufficient  to  justify  a  claim  for 
<lower,  might  refrain  from  expressing  an  opinion  ujion  other 
(piestions  that  were  argued  in  this  cause  ;  but  as  it  is  ju-ol>able 
tliat  new  ]iroceedings  msiy  be  instifuted,  if  no  opinion  is  given 
\\\Kn\  what  are  prolciljly  the  mei-its  of  this  cause,  they  deem  it 
advisable  to  state  their  views  as  to  the  question  wliether  aright 
^»f  pre-emption  under  the  laws  of  Congress  is  such  an  estate 
in  the  husband  that  a  widow  can  be  endowed  of  it.  A  pre- 
emjjtion  interest  in  land  is  unknown  to  the  common  law.  Does 
then  a  pre-emptioner  under  the  acts  of  Congress,  ]>ossess  in 
law  or  equity  an  estate  of  inheritance?  It  would  seem  to  be 
sufficient  merely  to  state  the  (juestion,  to  answer  it  in  the  neg- 
ative. AVhat  is  bis  right?  It  is  a  right  to  purchase  at  a  fixed 
price,  within  a  limited  time,  in  ])ref"erence  toothers.  If  he  is 
«;itlier  unable  or  unwilling  to  imrchase  at  the  price,  or  by  tlie 
time  ment'oned  in  the  law,  the  land  can  be  sold  to  others,  and 
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tlie  pre-emptioner  turned  out  of  possession  as  an  intruder. 
These  conditions,  annexed  to  his  possession,  clearly  show  that 
his  interest  is  only  temporary,  and  may  never  ripen  into  an  es- 
tate of  inheritance.  While,  therefore,  the  pre-emptioner  re- 
mains in  possession,  his  estate  can  not  be  considered  of  a  high- 
er nature  than  an  estate  for  years,  and  consequently  the  widow 
can  not  be  endowed  of  it. 

The  judgment  must  therefore  be  reversed  with  costs. 

Judgment  reversed. 


John  Choisser,  plaintiff  in  error,  v.   Baeney   Hae- 
GRAVE,  defendant  in  error. 

Error  to  Gallatin. 

Negroes — Act  op  1807— Validity  of.— The  act  of  1807,  of  the  Terri- 
tory of  Indiana,  in  relation  to  the  indenturing  and  registering  of  negroes 
and  mulattoes,  is  clearly  in  violation  of  the  ordinance  of  1787,  and  there- 
fore void. 

The  Constitution  of  this  State  confirms  only  those  indentures  of  negroes 
and  mulattoes  that  were  made  in  conformity  to  the  act  of  1807,  of  the  Ter- 
ritory of  Indiana;  and  one  of  the  essential  requisites  to  the  validity  of  an 
indenture  under  that  act  was,  that  it  be  made  and  entered  into  within 
thirty  days  from  the  time  the  negro  or  mulatto  was  brought  into  the  Ter- 
ritory. 

*This  cause  was  heard  in  the  Court  below,  at  the  July     [*318] 
term,  1835,  before  the  Hon,  Alexander  F.  Grant. 

W.  J.  Gatewood,  for  the  plaintiff  in  error. 

H.  Eddy  and  J.  J.  Eobinson,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court: 
This  action,  for  an  assault  mid  false  iinjprisoninent,  was 
brought  by  the  defendant  in  error,  Barney  Hargrave,  a  col- 
ored man,  against  John  Choisser  (who  claimed  the  defendant 
in  error  as  an  indentured  servant,)  to  try  his  right  to  freedom. 
Upon  the  trial  in  the  Circuit  Court,  judgment  was  rendered  in 
favor  of  Earney  Hargrave,  from  which  judgment  Choisser 
has  appealed.  The  facts  in  the  case,  as  admitted  by  the  parties, 
are,  that  Barney  "was  brought  into  the  Territory  of  Illinois 
at  or  before  1816,  but  that  he  was  not  indentured  or  registered 

Cited:  Colored  persons,  held  to  specific  performance.  2  Gil.  21.  See,  also, 
other  authorities  there  cited. 
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until  tlie  15th  day  of  Angiigt,  1S18,"  when  he  was  indentured 
to  Willis  Hargrave,  who  transferred  him  to  A.  G.  S.  Wight, 
and  lie  to  Choisser.  The  indentures  and  suhsequent  transfers 
are  all  in  point  of  form  according  to  the  statute  of  the  Terri- 
tory. The  only  question  is,  whether  a  compliance  with  the 
forms  prescribed  by  the  statute,  does,  under  the  circumstances 
of  this  case,  give  to  Choisser  a  valid  title  to  the  services  of 
Barney,  according  to  the  tenure  of  the  indentures.  By  the 
ordinance  of  Congress  for  the  government  of  the  Territory 
north  west  of  the  Ohio,  passed  in  17ST,  it  is  declared,  "  There 
shall  be  neither  slavery  nor  involuntary  servitude  in  said  Ter- 
ritory, otherwise  than  for  the  punishment  of  crimes,  whereof 
the  party  shall  have  been  duly  convicted."  Notwithstanding 
the  prohibition  of  this  ordinance,  an  act  of  the  Territory  of 
Indiana,  passed  in  1807,  and  \vhich  was  continued  in  force  here, 
provides,  "That  it  shall  and  may  be  lawful  for  any  person  be- 
ing the  owner  or  possessor  of  any  negroes  or  mulattoes,  of  and 
above  the  age  of  fifteen  years,  and  owing  service  or  labor  as 
slaves  in  any  of  the  States  or  Territories  of  the  United  States, 
or  for  any  citizens  of  the  said  States  or  Territories  purchasing 
the  same,  to  bring  the  said  negroes  or  mulattoes  into  this  Ter- 
ritory," and  "The  owners  or  possessors  of  any  negroes  or 
mulattoes,  as  aforesaid,  and  bringing  the  same  into  this  Terri- 
tory, shall,  within  thirty  days  after  such  removal,  go  with  the 
same  before  the  clerk  of  the  Court  of  C\>nnnon  Pleas  of  the 
proper  county,  and  in  iiresence  of  said  clerk,  etc."  The  owner 
and  the  slave  shall  agree  ujwn  the  time  the  slave  shall  servo 
his  master,  and  the  clerk  shall  record  such  agreement.  But  if 
the  negro  shall  refuse  to  enter  into  this  agreement,  then  the 
master  is  authoi-ized  witliin  sixty  days  to  remove  him  from  the 
Territory.  This  act  of  the  Territorial  legislature,  is  clearly  a 
violation  of  the  ordinance  of  Congress  of  1787,  and  conse- 
quently void.  But  by  the  3d  Section  of  the  Oth 
[*319]  ^Article  of  the  Constitution,  it  is  declared,  that 
"Each  and  every  ])ers<)n  who  has  been  binmd  to  ser- 
vice by  contract  or  indenture  heretofore  existing  and  iji  con- 
formity with  the  ])rovisions  of  the  same,  Avithout  fraud  or  col- 
lusion, shall  be  held  to  a  specilic  performance  of  their  contracts 
or  indentures,  and  such  negroes  or  nmlattoes  as  have  been  reg- 
istered in  conformity  with  the  aforesaid  laws,  shall  serve  out 
the  time  appoiiited  by  said  laws." 

By  this  provision  of  the  Constitution  it  is  contended  that 
(Jhoisser's  title  to  I'ai-nev,  as  an  indentured  servant,  is  recog- 
nized and  conlirnied.  But  to  sustain  this  ]iosition  it  nuist  a  - 
]icar  that  the  Territorial  statute  has  been  compHed  with.  Tho 
Constitution  confirms  only  those  indentures  that  were  made  in 
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conformity  to  the  act  of  1807  an4  one  of  the  essential  requi- 
sites to  the  validity  of  an  indenture  under  that  act  was,  that  it 
be  made  and  entered  into  within  thirty  days  from  the  time  the 
negro  or  mulatto  was  brought  into  the  Territory.  This  require- 
ment has  not  in  the  present  case  been  complied  with.  It  ap- 
pears both  from  the  depositions  and  the  admissions  of  the  par- 
ties that  Barney  was  brought  into  the  Territory  "at  or  about 
the  year  1816,  but  that  he  was  not  indentured  or  registered 
until  the  15th  of  August,  1818,"  thus  leaving  an  interval  of  at 
least  eighteen  and  a  half  months  between  the  time'  when  he 
was  brought  into  the  Territory  and  the  time  when  he  was  in- 
dentured. This  circumstance  is  conclusive  against  the  claim  of 
Choisser  and  no  inference  in  favor  of  the  regularity  of  the  in- 
dentures can  be  drawn  from  the  lapse  of  time  in  contradiction 
to  the  admitted  facts. 

The  judgment  of   the  Circuit  Court  is   therefore  afSi-med 
with  costs. 

Jtidgment  affirmed. 
Note:    See  Boon  v.  Juliet,  and  note  at  the  end  of  the  case,  ante  258. 


Augustus  T.  McKinstry,  appellant,  v.  Henry  Pen- 
noyer, Augustus  Pennoyer  and  Frederick:  Pen- 
noyer, appellees. 

Appeal  from  Cook. 

Plea  in  abatement— Jxidgment. — ^The  judgment  for  the  defendant  on 
a  plea  in  abatement,  whether  it  be  an  issue  in  fact  or  in  law,  is  that  the 
writ  or  bill  be  quashed;  or  if  a  temporary  disability  or  privilege  be  pleaded, 
that  the  plaint  remain  without  day,  until,  etc.'' 

Costs. — On  an  issue  in  fact  the  defendant  is  entitled  to  costs,  but  not  on 
an  issue  in  law. 

Discretion. — The  doctrine  of  discretion  in  the  Circuit  Court  ought  not  to 
be  carried  too  far;  and  this  Court  will  not  extend  it  beyond  previous  decisioiis. 

This  cause  came  on  to  be  heard  at  the  May  term,  1836,  of 
the  Cook  Circuit  Court,  the  Hon.  Thomas  Ford,  presiding. 

Cited  :  Proper  judgment  on  overruling  demurrer  to  plea  in  abatement.  3 
P--m.  201; 2  Gil.  71;  16  111.  308;  17  Id.  35;  20  Id.  330;  58 Id.  97;  5  Bradw. 
428. 

■^Appeal  and  error — What  amounts  to  final  judgment  or  decree  for  pur- 
2)oses  of.  See  generally.  Wade  v.  Halligan,  16  111.  507;  Sloo  v.  State  Bank, 
post,  p.  428;  Phelps  v.  Ficke,  63  111.  201;  Hayes  «;.  Caldwell,  10  111.  33; 
Gage  V.  Rohrbach,  56  111.  262;  Gage  v.  Chapman,  56  111.311:  Gage  r. 
Eich,  56  111.  297;  Chicago  Life  Ins.  Co.  v.  Auditor,  100  lU.  478;  Interna- 
tional Bank  v.  Jenkins,  109  111.  219. 
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[*320]  *The  appellant  was  sued  l)_y  the  name  of  Augustus  Mo- 
Kinster.  He  pleaded  in  abatement  of  the  writ  that  his 
name  was  Augustus  T.  McKinstry.  The  plaintiffs  demurred  to 
this  plea.  The  demurrer  w^as  overruled  and  the  plaintiffs  asked 
leave  to  reply,  which  was  granted  them.  The  defendant  excepted 
to  the  decision  of  the  Court  permitting  the  plaintiffs  to  reply. 
Issue  was  taken  upon  the  replication  that  the  appellant  Avas 
"called  and  known  as  well  by  tlie  name  of  Augustus  McKin- 
ster  as  by  the  name  of  Augustus  T.  McKinstry,''  and  the  cause 
submitted  to  a  jury,  who  returned  a  verdict  for  the  ])laintiff"s 
in  the  Court  below  for  ^270.  Judgment  was  rendered  on  this 
verdict  and  an  appeal  taken  to  this  Court.  Among  the  author- 
ities cited  by 

James  Grant  and  W.  B.  Scates,  for  the  appellant,  the  fol- 
lowing relate  to  the  point  decided  by  the  Court :  2  Saund. 
210  f;  Stei>h.  Plead.  176,  178,  liO,  184;  1  Chit.  Plead.  501 ; 
Comyn's  Dig.  Pleader,  28;  Bac.  Abr.  Al/atement,  28. 

G.  SrKiNO,  for  the  appellees. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
This  w'as  an  action  of  trespass  on  the  case,  brought  by  Pen- 

Anoi-rler  granting  a  now  trial  is  not  final.     Williams  r.    LaValle,   64  111. 

110.  13ut  see  as  to  order  refusing  a  new  trial.     Smith  r.  Shultz,  po.«/  490. 
An  appeal  lies  on  a  jadgiuent  on  certiorari.     School  Trustees  v.   School 

Directors,  88  111.  100. 

A  jiulqmoit  coufirmiug  a  special  a.tsess»icnf  is  Jitial.  Kilmer  v.  Peo- 
ple, iOcnil.  529. 

An  order  striking  suit  from  the  docket  is  not  final.  Frederick  t\  Conn. 
R.  S.  Bk.,  106  111.  147. 

An  order  setting  aside  a  default  is  not  final.  People  r.  Neal,  3  Bradw. 
181. 

An  order  appointing  a  receiver  is  not  final.     Coates  v.  Cunningham,  80 

111.  467. 

An  order  confirming  master's  report  is  final.  Burnham  v.  Lamar  Ins. 
Co.,  79  111.  160" 

A  decree  disjiosing  of  an  injunction,  the  bill  being  for  that  only,  is  final. 
Prout  r.  Lonier.  79  "ill.  .S?l;  Lacey  r.  Baker,  5  Bradw.  426;  "Hedges  r. 
M'vors. .')  Bnidw.  .'U7;  Bissell  r.  Lloyd,  6  Bradw.  460.  See,  also,  Pentucost 
V.  Magahce,  5  HI.  .'-.2i).- 

Ah  Older  denijing  motion  to  dissolve  an  injunction  is  not  final.  Keel  r. 
Bcntley,  15  111.  2l'8.  Nor  is  an  order  denying  a  motion  for  a  k'mpor.iry  in- 
junction.    Freclerick  r.  Conn.  1{.  S.  lik.,  106  111.   147. 

A  decree  entered  in  rnratinn,  does  not  heronie  final  until  the  next  torm. 
Owens  r.  Crossett.  104  111.  4()8:  Hook  r.  Richeson,  106  III.  .S92. 

An  order  (lisinissiiit/  an  appeal  is  final.    Sclimidt  r.  Skelly,  10  Br.idw.  564; 

A  jndf/nient  In/the  Appellate  Court  reversing  and  renuimling  the  cause, 
is  not  liiial.     Anderson  r.   Fvuitt.  108    111.    378;    Trustees  r.  Potter.  108  111. 
4:?;{:  International  Bank  f.  Jenkins,  109  111.  219;  Buck  v.  Iliunilton  Co.,  99 
111.  507. 
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noyer  and  others  agairist  McKinstry.  TJie  defendant  below  in 
proper  person  pleaded  in  abatement,  a  misnomer  of  his  name, 
and  prayed  judgment  of  the  writ  that  it  be  quashed.  To  this 
plea  the  plaintiffs  below  demurred  and  defendant  joined  in 
demurrer.  After  argument  in  the  Circuit  Court  the  demurrer 
was  overruled,  whereupon  the  plaintiffs  moved  the  Court  for 
leave  to  answer  over  to  the  defendant's  plea,  which  was 
granted;  the  granting  of  which  motion  was  excepted  to  by  the 
defendant's  counsel,  who  moved  for  final  judgment  on  the  de- 
rrmrrer.  Granting  leave  to  the  plaintiffs  below  to  rej^ly,  and 
the  refusal  to  give  final  judgment  on  the  demurrer,  are  among 
the  causes  assigned  for  error. 

The  question  arising  from  this  assignment  of  error  is,  wheth- 
er the  decision  of  the  Circuit  Court  on  the  demurrer  was 
final,  or  had  the  Court  a  discretionary  power  to  grant  the 
plaintiffs  leave  to  answer  over.  The  rule  laid  down  in  the 
books  of  practice  and  pleading  is,  that  when  a  plea  in  abate- 
ment is  regularly  put  in,  the  plaintiff  must  reply  to  it  or  de- 
mur. If  he  reply,  and  an  issue  in  fact  be  thereupon  joined 
and  found  for  him,  the  judgment  is  peremptory,  quodrecujperet', 
but  if  there  be  judgment  for  the  plaintiff  on  demurrer  to  a 
plea  in  abatement  or  replication  to  such  plea,  the  judgment  is 
only  interlocutory,  qiiod  respondeat  ouster .  The  judgment  for 
the  defendant  on  a  plea  in  abatement,  whether  it  be  an  issue  in 
fact  or  in  law,  is  that  the  writ  or  bill  be  quashed;  or  if 
a  temporary  disability  or  privilege  be  pleaded,  *that  [*321] 
the  plaint  remain  without  day  until,  etc.  On  an  issue 
in  fact  the  defendant  is  entitled  to  costs,  but  not  on  an  issue  in 
law.     (1  Tidd's  Prac.  693-4,  2d  Am.  Ed;  1  Chit.  Plead.  405.) 

According  to  the  p)rinciples  above  laid  down,  the  Circuit 
Court,  upon  overruling  the  plaintiff's'  demurrer  to  the  defend- 
ant's plea  in  abatement,  should  have  given  judgment  that  the 
writ  be  quashed.  This  is  conceded  to  be  the  law  in  the  writ- 
ten arguments  presented  to  this  Court  by  the  defendants  in 
error ;  but  they  contend  that  the  Circuit  Court  might  in  its 
discretion  permit  the  plaintiffs  below  to  amend  by  taking  issue 
on  the  plea  in  abatement.  This  doctrine  of  discretion  ought 
not  to  be  carried  too  far.  It  tends  to  produce  contradictory 
decisions  in  the  Circuit  Courts,  without  power  in  the  appellate 
tribunal  to  correct  eiTor,  and  thus  produce  uniformity.  This 
Court,  therefore,  Can  not  extend  the  doctrine  of  discretion 
farther  than  previous  decisions  have  done,  unless  it  be  where 
from  the  nature  of  the  case  the  Court  must  necessarily  have 
a  discretionary  power.  As  neither  the  books  of  practice  nor 
adjudged  cases,  as  far  as  they  have  come  to  oiir  knowledge, 
recognize  any  such  discretion  in  the  Court  as  is  claimed  in  this 
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cp.se,  the  judgment  below  must  be  reversed,  with  costs  of 
reversal,  and  a  judgment  entered  in  this  Court  that  the  suit 
be  quashed.  As  this  M-as  a  decision  on  an  issue  in  law  in  the 
Cii'cuit  Court,  no  costs  of  defense  in  that  Court  are  given. 

tludf/uie/it  reversed. 


James  W.  Grain,  plaintiff  in  error,  v.  David  Bailey, 
John  Summers,  Seth  Wilson,  Enos  Coldren,  and 
Nathan  Dillon,  defendants  in  error. 

Error  to  TazeireU. 

Appeal  BOND — Statute — Amendment. — In 'appeals  from  the  Probate 
Court  to  the  Circuit  Court,  the  statute  requires  that  the  appeal  bond  shall  be 
niaile  payable  to  the  People  of  the  State  of  Illinois.  A  bond  i)ayable  to  the 
appellee   is  not  in  compliance  with  the  statute. 

As  the  statute  makes  no  provision  for  aniendiiifr  the  bond,  or  for  filing  a 
new  bond,  in  the  case  of  a  defect  in  the  bond  filed  on  appeal  from  the  Pio- 
bate  Court,  an  ajjplication  so  to  do  is  necessarily  addressed  to  the  discretion 
of  the  court,  and  the  manner  of  the  exercise  of  that  discretion  can  not  be 
assijjned  tor  error. 

Qiterc,  Whether  the  Circuit  Court  can  not,  in  its  discretion,  authorize  the 
amendment  of  an  appeal  bond,  in  case  of  an  appeal  from  the  Probate  Court. 

DisruKTiON. — The  rule  is  well  settled  that  error  can  not  be  a-ssigned  for 
the  refusal  of  a  court  to  grant  a  motion  addressed  to  its  discretion. 

Upon  application  of  the  defendants  in  error,  who  were 
sureties  for  the  plaintiff  in  error,  as  executor  of  the  estate  of 
Lewis  F.  Crain,  deceased,  the  Court  of  Probate  of 
[*322]  Tazewell  county  *revoked  the  lettei-s  testamentary 
granted  to  said  executor.  The  })laintitf  in  error  except- 
ed to  the  o])inion  of  the  Court  of  Prol)ate,  and  appealed  to  the 
Circuit  Court.  The  apjioal  bond  Avas  made  jiayable  to  the  de- 
fendants m  error. 

At  the  INfay  term,  lS3(i,  of  the  Tazewell  Circuit  Court,  the 
lion.  Stephen  T.  Logan  presiding,  the  defendants  in  erroi- 
moved  the  Court  to  dismiss  the  aj)j)eal,  l)ecause  the  ajipeal 
bond  was  made  jiayahle  to  the  appellees,  instead  of  to  the 
People  of  the  State  of  Illinois.  The  jilaintitf  in  error  moved 
the  Court  for  leave  to  amend  the  bond  by  making  it  conform 
to  the  re(juisitions  of  the  statute,  or  to  give  a  new  bond  nvne 
'pro  tunc^  in  conformity  to  the  statute  as  to  the  requisites  of 
the  bond.  Tlie  (Jourt  refused  to  allow  the  a])|)ellaut  either  to 
amend  tlio  a])peal  bond,  or  to  tile  a  now  bond,  and  dismissed 

Citkd:     Amending  apneal  bond  discretionary.   50  111.  424;  2  Scam.  G6. 
Contimianco  a  matter  of  uiscretion.    4  Id.  312. 
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tlie  appeal,  and  awarded  a  writ  of  jprooedendo  to  the  Court 
below.  The  plaintiff  in  error  excepted  to  the  opinion  of  the 
Circuit  Court,  and  tendered  his  bill  of  exceptions,  which  was 
signed  and  sealed  by  the  judge. 

Dan  Stone  and  Cyrus  Walker,  for  the  plaintiff  in  error. 

O.  H.  Browning  and  Eobert  Stuart,  for  the  defendants  in 
error. 

LocKwooD,  Justice,  delivered  the  o]-»inion  of  the  Court : 
This  cause  was  brought  into  the  Circuit  Court  of  Tazewell 
county  by  appeal  from  the  decision  of  a  judge  of  probate. 
The  following  errors  are  relied  on  to  reverse  the  judgment  of 
the  Circuit  Court,  to  wit :  That  the  Circuit  Court  refused  to 
permit  Crain,  the  appellant  in  the  Circuit  Court,  to  amend  the 
appeal  bond,  or  tile  a  new  bond  ;  and  that  the  Court  dismissed 
the  appeal.  It  appears,  by  the  record,  that  the  appeal  bond 
was  made  paj^able  to  Bailey  and  others,  and  not  to  the  People 
of  the  State.  By  the  136tli  section  of  the  act  entitled  "  An 
Act  relative  to  Wills  and  Testaments^  Executors  and  Admin- 
istrators, and  the  Settlement  of  Estates,''''  (R.  L.  654  ;  Gale's 
Stat.  719,)  it  is  declared,  that  "  The  party  appealing  shall,  at 
the  time  of  taking  such  appeal,  file  with  the  judge  of  probate, 
a  bond  with  good  security,  payable  to  the  People  of  the  State, 
conditioned  to  prosecute  his  appeal  and  pay  all  costs,  should 
the  judgment  be  atfirmed  ;  and  said  bond  may  be  put  in  suit 
by  and  for  the  use  of  the  party  entitled  to  such  costs."  The 
statute  makes  no  provision  to  amend  the  bond,  or  tile  a  new 
bond,  in  case  an  insufficient  one  is  filed.  The  bond  executed 
in  this  case  was  not  in  conformity  with  the  statute.  Without 
power  in  the  Court  to  dismiss  an  appeal  brought  without  filing 
any  bond,  or  such  a  bond  as  the  act  requhes,  the  statute  could 
be  completely  evaded.  The  Circuit  Court  consequently  pos- 
sesses the  power  to  dismiss  an  appeal,  in  order  to 
prevent  *parties  from  prosecuting  appeals  in  a  mode  [*323] 
different  from  that  pointed  out  in  the  statute.  Wheth- 
er the  Circuit  Court  could  not,  in  its  discretion,  have  author- 
ized a  new  bond  to  be  filed,  or  an  insufficient  bond  amended, 
is  not  a  question  before  this  Court.  As  the  statute  makes  no 
provision  for  amending  the  bond,  or  filing  a  new  bond,  the 
application  to  be  permitted  to  do  so  was  necessarily  addressed 
to  the  discretion  of  the  Court;  and  the  rule  is  well  settled, 
that  error  can  not  be  assigned  for  the  refusal  of  a  court  to 
grant  a  motion  addressed  to  its  discretion. 
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The  judgment,  tliercfore,  of  the  Ch-cuit  Court,  must  be 

affirmed  with  costs. 

Judgment  affirmed. 

See  the  case  of  Swaffjrd  v.  The  People,  ante  k89;  Dediuan  v.  Barber, 
ante  254. 


John  Doe,  ex  dem.  James  S.  Smith,  and  Haeriet,  his 
wife,  William  Weaver,  James  Weaver,  William 
Echols,  and  Sophia,  his  wife,  and  Bartholomew 
J.  Evans,  and  Maria,  his  wife,  plaintiffs  in  error,  v. 
Daniel  Hileman,  defendant  in  error. 

Error  to  Union. 

ADMINISTnATORS — ^APPMCATION    TO    SELL  REAL    ESTATE — STATUTES. — 

The  act  of  1827  did  not,  like  the  act  of  1829,  require  that  application  to  sell 
real  estate  by  adniinistratoi-s  should  be  made  to  the  Circuit  Court  of  the 
county  in  which  administration  was  granted.  Under  that  act,  an  applica- 
tion to  the  Circuit  Court  of  the  county  in  which  the  real  estate  was  situated 
was  sufficient. 

§6  of  the  act  of  1827,  required  that  an  administrat-or's  deed  of  real  estate, 
f-hould  set  forth  "at  large,  the  order  of  the  Circuit  Coiirt  directing  the  sale." 
A  recital  of  the  substance  of  such  order  is  not  a  compliance  with  the  act. 

Same — SrKCiAi-  powku. — A  special  power  granted  by  statute,  affecting 
the  rights  of  individuals,  and  which  divests  the  title  to  real  estate,  ought  to 
be  strictly  pursued,  and  should  so  appear  on  the  face  of  the  proceedings. 

Payment — In  w^hat  fitnos. — The  Circuit  Court  has  no  power  to  direct  a 
sale  of  real  estate  by  an  administrator,  to  be  made  for  any  other  funds  than 
the  legal  currency  of  the  State.  The  direction  to  take  payment  in  notes  of 
the  State  Bank  of  Illinois  was  not  warranted  by  law.  But  such  direction 
did  not  render  tlie  proceedings  void,  but  voidable  only.  Such  a  direction 
does  n(it  render  a  record  of  an  order  of  sale  inadmissible  as  evidence. 

Sa.mk— Deed — Sukficiency  of. — An  administrator's  deed  under  the 
act  of  1827,  which  does  not  contain  the  order  "  at  large,"  for  the  sale  of  the 
premises,  is  insutticient,  and  can  not  be  received  a.s evidence  in  an  action  of 
ejectment,  to  support  the  title  of  the  grantee  in  such  deed. 

This  cause  was  tried  at  the  November  term,  183.^,  of  the 
Union  Circuit  Court,  before  the  Hon.  Jeptliah  Ilai'din  aTid  a 
jury.  A  verdict  and  judgment  were  rendered  for  the  defend- 
ant. 

[*324]        *DAvin  J.  Bakku  and  IIenuy  Eddy,  for  the  j»laint- 
ilfs  in  error. 

J.  DorouKRTY,  W.  J.  Gatkwood,  and  W.  B.  Scatks,  for  the 
(k'feiidant  in  error. 

Cited:  Validity  of  aduiinistrator's  deed.    4  Scam.  875. 
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Smith,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment  brought  by  the  heirs  of  J. 
Weaver,  deceased,  for  the  recovery  of  the  possession  of  a  quar- 
ter section  of  land  in  Union  county,  sold  by  the  administrators 
of  Weaver,  and  purchased  by  the  father  of  the  defendant, 
Hileman,  and  devised  to  the  defendant.  There  were  separate 
demises  laid  from  each  heir,  and  a  plea  of  not  guilty ;  a  ver- 
dict and  judgment  for  defendant.  The  cause  is  brought  to  this 
Court  on  a  writ  of  error.  During  the  progress  of  the  trial,  a 
bill  of  exceptions  was  taken  to  the  opinion  of  the  Circuit  Court 
in  admitting  the  petition,  proceedings,  and  judgment  of  the 
Circuit  Court  of  Union  county  some  years  previous,  under  the 
Jaws  relative  to  the  sale  of  the  real  estate  of  intestates,  whose 
personal  estates  were  insufficient  to  pay  the  debts  of  such  intes- 
tates, and  the  evidence  of  such  sale,  and  the  deed  made  to 
Jacob  Hileman,  the  purchaser,  at  such  administrator's  sale. 
Under  the  exceptions  taken,  the  counsel  for  the  plaintiffs  in 
error  now  make  the  following  points  for  the  consideration  of 
this  Court,  and  assign  the  same  for  error. 

1st.  The  Circuit  Court  erred  in  permitting  said  defendant  to 
read  to  the  jury  the  order  of  said  Circuit  Court,  directing  the 
sale  of  the  land  in  question. 

2d.  The  Circuit  Court  ei-red  in  permitting  the  said  defend- 
ant to  read  in  evidence  to  the  jury,  the  paper  purporting  to 
be  a  deed  from  the  administrators  of  Weaver,  deceased,  to 
Jacob  Hileman,  deceased. 

3d.  The  deed  is  defective  and  void,  because  it  does  not  set 
forth  the  order  of  sale  at  large. 

4th.  It  does  not  show  a  sale  made  according  to  the  order  of 
the  Court. 

5th.  The  order  of  sale  authoi-izing  the  notes  of  the  State 
Bank  of  Illinois  to  be  received  in  payment,  was  unauthorized, 
and  the  Court  liad  no  legal  ])ower  to  make  such  order. 

6th  and  Tth.  The  application  for  the  order  of  sale,  was  not 
made  in  the  county  in  which  letters  of  administration  were 
granted. 

The  preceding  objections  seem  to  resolve  themselves,  excej^t 
that  made  under  the  fifth  head,  into  two,  and  are  embraced  in 
them. 

1st.  That  the  application  for  the  order  to  sell  the  lands  was 
addressed  to  a  tribunal  having  no  legal  cognizance  of  the  sub- 
ject. 

2d.  That  the  deed  does  not  conform  to  the  prerequisites  of 
the  law  giving  the  form  and  mode  of  conveyance. 

*The  first  objection  is  not  tenable.  The  act  of  [*325] 
1827,  under  which  the  2:)roceedings  were  had,  does  not, 
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like  the  act  of  1S29  (R.  L.  641-2;  Gale's  Stat.  711),  rciquire  that 
the  application  should  be  made  to  the  Circuit  Court  of  the 
county  "in  which  administration  shall  liave  been  granted." 
The  application  is  not  restricted,  and,  as  it  was  made  to  the 
Circuit  Court  of  the  county  where  the  lands  lie,  we  perceive 
no  objection  to  the  power  of  the  Court  to  direct  the  sale  on 
the  score  of  jurisdiction.  On  the  second  ])oint  it  seems  very 
clear  that  the  deed  is  not  confurma1)le  to  the  statute.  The 
words  are  imperative.  The  Oth  section  of  the  act  of  1827  de- 
clai-es  that  "  the  conveyance  for  the  same  shall  set  forth  such 
order  at  large."  The  reason  of  this  precision  we  are  not  at 
liberty  to  inrpiire  into,  nor  what  the  su])posed  necessity  may 
have  been  in  the  o])inion  of  the  legislature  for  its  adoption.  It 
is  sutlicient  to  perceive  that  a  recital  of  the  substance  of  the 
order  is  not  a  compliance  with  or  an  observance  of  the  act.  A 
special  power  granted  by  statute,  affecting  the  rights  of  in- 
dividuals and  which  divests  the  title  to  real  estate,  ought  to 
be  strictly  ])ursued  and  should  ap])ear  to  be  so  on  the  face  of 
the  ])roceedings. 

In  the  ])resent  case  the  contents  of  the  order  are  not  set 
forth  in  the  deed;  there  is  a  mere  recital  that  the  sale  had 
been  made  in  ]:)ui'suance  of  the  order  of  the  Court,  but 
what  the  terms  of  that  order  were  is  nowhere  declared  in  the 
deed.  It  can  not  then  be  doubted  that  the  omission  to  set  out 
the  order  is  fatal. 

The  order  as  to  the  description  of  funds  to  be  received  un- 
der the  sale  was  irregular.  The  Court  could  only  direct  a 
sale  to  be  made  for  tlie  legal  currency  of  the  State.  None 
other  c(»uld  be  recognized;  and  the  direction  to  take  pay- 
ment in  notes  of  the  State  Bank  of  Illinois,  was  not  war- 
ranted by  law. 

The  ])roceedings  of  tlie  Circuit  Court  of  Union  county,  in 
relation  to  this  order,  were  not  however  abst)lutely  void  for  that 
cause,  but  voidable  only.  Tlie  defendants  might  reverse  the 
proceedings  for  the  error,  but  still  the  record  of  them  for  that 
cause  was  not  inadmissible  as  evidence. 

But  the  dei'd  ought  not  to  hiive  been  admitted  as  evidence 
and  the  decision  ot  the  ('ircuit  Court  by  which  it  was  admitted 
was  clearly  erroneous. 

For  these  reasons  the  judgment  of  the  Circuit  Court  is  re- 
versed with  costs. 

Jxidgment  reversed. 
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*KiNMAN,  appellant,  v.  Bennett,  appellee.     [*326] 

Axypeal  from  Pike. 

PTtAr-TicE — CosTf?. — ^Where  a  cause  is  dismissed  upon  motion  of  the 
plaintiff  it  should  be  at  his  costs. 

Where  the  record  of  the  Circuit  Court  does  not  show  for  what  cause  an 
appeal  was  dismissed  and  a  judgment  for  costs  is  rendered  against  the  ap- 
pellant, the  judgment  will  be  reversed. 

This  was  originally  a  suit  before  a  justice  of  the  peace  of 
Pike  county,  by  Bennett  against  Kinman.  On  tlie  return  of 
the  summuns,  to  wit,  on  the  9th  day  of  January,  1836,  the 
parties  appeared  before  the  justice  and  after  the  hearing  of 
the  cause,  judgment  was  suspended  by  the  justice  for  ten  days, 
at  the  end  of  which  time,  to  wit,  on  the  18th  day  of  January, 
1836,  judgment  was  rendered  against  Kinman  for  $64  and 
costs.  Kinman  appealed  to  tlie  Circuit  Court  of  Pike  county 
and  tiled  his  bond  in  the  clerk's  ofHce,  which  was  approved  by 
the  clerk  on  the  23d  day  of  January,  1836. 

At  the  April  term,  1836,  of  the  Court  below  the  cause  was 
continued;  and  at  the  September  term  following,  the  Hon.  P. 
M.  Young  presiding,  the  defendant  moved  to  dismiss  the  suit 
for  want  of  jurisdiction  in  the  justices  of  the  peace,  and  the 
plaintiff  also  moved  the  Court  to  dismiss  the  appeal.  The 
Court  dismissed  the  appeal  and  rendered  a  judgment  for  costs 
against  Kinman,  from  which  he  appealed  to  this  Court. 

Alpheus  Wheelee,  for  the  appellant,  cited  P.  L.  387  §  3, 
390  §  9,  395  §  30.     (Gale's  Stat.  403,  405,  409.) 

J.  W.  Whitney,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  cause  was  originally  tried  before  a  justice  of  the  peace, 
from  whose  decision  in  favor  of  Bennett,  the  plaintiff  below, 
Kinman  took  an  appeal  to  the  Circuit  Court,  and  that  Court, 
unm  the  motion  of  both  the  plaintiff  and  the  defendant,  dismissed 
tl  e  appeal  and  gave  judgment  against  defendant,  Kinman,  for 
costs;  from  which  decision  he  prosecutes  this  appeal.  There 
is  no  bill  of  exceptions,  nor  anything  in  the  record  from 
which  we  can  learn  what  the  subject-matter  of  the  suit  was,  or 
for  what  cause  it  was  dismissed.  We  are  therefore  of  opinion 
that  the  Circuit  Court  erred  in  giving  judgment  against  the 
defendant  below  for  costs.  If  the  cause  was  dismissed  for  the 
want  of  jurisdiction  in  the  Court,  it  should  have  been  dis- 
missed at  tlie  costs  of  the  plaintiff ;  or  if   it  was  on  the  plaint- 
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iff's  own  motion  that  his  cause  was  dismissed,  it  ought  to  have 

been  done  at  his  costs. 
P327]       *The  judgment  below  is  therefore  reversed  at  the 

costs  of  the  appellee. 

Judgment  reversed. 


Atken  v.  Deal. 


Mof'ion  fo  sef  aside  a  default,  and  racafe  a  judgment,  in  the  Peoria  Circuit 

Court. 

The  Supreme  Court  will  not.  on  motion,  set  asiJe  a  default,  and  vacate  a 
judgment  of  a  Circuit  Court. 

At  this  term  of  the  Court  came  Joshua  Aiken  and  filed  his 
afhdavit,  stating  that  on  or  about  the  '25th  day  of  August, 
1834,  a  suit  was  instituted  against  him  in  tlie  Peoria  Circuit 
Court,  by  riiilip  G.  Deal.  That  attiant  understood  and  be- 
lieved that  the  suit  was  commenced  by  Conijiher  and  Deal,  (»f 
■which  firm  Philip  G.  Deal  was  a  ]iartner,  and  with  which 
firm  he  bad  had  dealings,  and  against  whom  he  had  a  set-otf. 
That  afliant  never  had  any  transactions  M-ith  Deal  individually, 
and  owed  him  nothing.  That  the  affiant  left  the  State,  on 
business,  before  the  session  of  the  April  term  of  the  Court,  183.5, 
to  which  the  summons  in  said  suit  was  returnable,  and  did  not 
return  until  after  said  term  had  passed.  That  he  cm]iloyed 
an  attorney  residing  at  Peoria,  to  attend  to  his  defense  in  the 
suit  of  Compiler  and  Deal  against  him,  but  the  said  attorney, 
in  conse(]uence  of  the  mistake  in  the  title  of  the  cause,  or  for 
some  other  reason  unknown  to  the  afliant,  neglected  to  attend 
to  his  defense.  Tliat  before  afliant  left,  he  filed  a  statement 
of  his  set-off  against  Compiler  and  Deal,  with  the  clerk  of  tlie 
Peoria  Circuit  C/ourt,  and  made  afHdavit  of  its  correctness. 
That  at  the  said  April  term  of  said  Court,  a  judgment  was 
rendered  by  default  against  liim  in  said  cause  of  Deal  against 
him,  for  !t^'i3J).S3.^.  That  (/ompher  and  Deal  arc  insolvent. 
Tliat  an  injunction  had  been  granted,  staying  the  proceedings 
on  said  judgment;  but,  owing  to  some  iiiformality  in  the 
bond,  said  injunction  li:nl  been  dissolved  by  the  Peoria  (circuit 
Court.  That  atliant  was  indebted  to  Compiler  and  Deal  in 
the  sum  of  >j^'JS.7l^.^,  ujion  the  sanu;  account  ui)on  which  jtidg- 
ment  was  recovered  by  Deal,  and  no  more;  and  that  said 
judgment  is  unjust,  except  for  the  sum  $28.70.^^;  and  moved 
the  ('Ourt  to  set  aside  the  defaidt  in  said  cause,  and  vacate 
said  judgment  in  the  I'eoria  Circuit  Court. 
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E.  SouTHwiCK,  for  the  applicant : 

1.  The  defendant  in  the  Court  below  has  been  guilty  of  no 
laches,  and  has  acted  honafide. 

*2.  The  defendant  has  lost  his  remedy  or  redress     [*328] 
by  appeal,  in  consequence   of   not  having  it  in  his 
power  to  comply  with  the  requisition  of  the  statute  in  relation 
to  appeals. 

3.  The  defendant's  remedy  is  ineJffectual  against  the  firm  of 
Compher  and  Deal,  in  consequence  of  their  insolvency. 

4.  The  general  equity  of  the  case,  the  defendant  having 
lost  his  opportunity  for  a  set-off  in  the  Court  below. 

5.  The  Court  has  an  equity  jurisdiction  where  a  defense 
lias  not  been  made  in  the  Court  at  law.  Hughes  v.  McConn, 
3  Bibb,  254. 

6.  A  motion  in  a  Superior  Court,  founded  on  an  affidavit, 
to  set  aside  a  judgment  by  default  in  the  Court  below,  is  not 
informal.  Cogswell  v,  Vmiderhurgh,  1  Caines,  taken  from  2 
Johns.  Dig.  97. 

7.  E'othing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  a  Superior  Court,  which  does  not  expressly  appear  to 
be  so.     1  Saund.  74,  Peacock  v.  Bell  and  Kendall. 

Per  Curiam. 

The  motion  is  denied. 

Motion  denied. 
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JUNE   TERM,  1837,  AT  VANDALIA. 

Note.    At  this  term  Justice  Browne  was  not  present. 

Cornelius  Hurley,  plaintiff  in  error,  v.  Bexja- 
]MiN  F.  Marsh  and  Charles  Marsh,  defendants  in 
error. 

Error  to  Hancock. 

Assault  and  batteky — Venue. — The  venue,  in  an  action  for  assault 
and  battery,  is  transitory. 

Same— Pleading — Puoof. — "Where  a  declaration  stated  that  the  assault 
and  liattcry  were  committed  "at  Montebello,  in  the  county  of  Hancock,  and 
within  the  jurisdiction  of  this  Court:"  i/f/r/.  that  it  wixs  unnecessary  to 
prove  that  the  assault  and  battery  were  committed  within  the  town  of  Mon- 
tebello. 

Tins  cause  was  heard  in  the  Hancock  Circuit  Court,  at  the 
Ain-il  term,  1S30,  before  the  Hon.  K.  Mi  Young. 

J.  W.  Whitney,  for  the  plaintiff  in  error,  cited  the  follow- 
ing authorities  : 

Stephen  on  Pleading,  153-4;  Idem.  §  4,  Rule  1,  297-312; 
Ai)i)endix  to  do.,  notes" 00,  fil,  202;  K.  L.  37l>-80  (Gale's  Stat. 
;{i)(;-7)  §§  1,  2,  6;  Norris'  Teak,  2l>2-3;  Idem..  5Ul;  1  Chit, 
riead.  143. 

J.  H.  Ralston,  for  the  defendant  in  error. 
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Hurley  t\  Marsh  et  al. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  an  assault  and  hattery  commenced 
in  the  Hancock  Circuit  Court.  The  declaration  states  that 
the  defendants  "  at  the  town  of  Montebello,  in  the 
county  of  Hancock,  *and  within  the  jurisdiction  of  [*330] 
this  Court,  with  .force  and  arms  made  an  assault  on 
the  plaintiff,  and  him  then  and  there  did  heat,"  etc.  On  the 
trial,  the  plaintiff  to  maintain  his  cause  of  action,  proved  that 
the  defendants  committed  an  assault  and  battery  upon  the 
plaintiff;  but  the  witness,  on  being  asked  if  the  defendants 
committed  the  assault  and  battery  within  the  town  of  Monte- 
bello, stated  that  the  assault  and  battery  were  committed 
without  the  town  of  Montebello,  about  five  miles  off,  but 
within  the  county  of  Hancock.  Whereupon  the  defendant's 
counsel  objected  to  any  assault  and  battery  being  proved,  un- 
less they  were  committed  within  the  town  of  Montebello;  be- 
cause the  plaintiff  had  laid  his  venue  to  be  "  at  Montebello." 
This  objection  the  Court  below  sustained,  and  nonsuited  the 
plaintiff.  The  cause  is  brought  into  this  Court  by  writ  of  er- 
ror, and  the  only  question  raised  is,  whether  the  plaintiff  was 
bound  to  prove  an  assault  and  battery  within  the  town  of  Mon- 
tebello. 

The  venue  in  an.  action  for  an  assault  and  battery  is 
transitory,  and  may  be  laid  in  the  county  where  the  action 
is  brought,  without  rendering  it  necessary  for  the  plaintiff  to 
prove  that  the  cause  of  action  arose  where  laid.  The  words 
"at  Montebello,  in  the  county  of  Hancock,  and  within  the 
jurisdiction  of  this  Court,"  are  the  usual  words  for  laying 
the  venue,  and  ought  not  to  be  construed  to  be  descriptive 
of  the  place  where  the  injury  was  committed.  "At" 
means  either  "in  "  or  "  near,"  and  by  considering  it  as  laying 
a  venue,  and  not  descriptive  of  the  place,  no  variance  ex- 
isted between  the  declaration  and  proof.  2  East,  477;  4  Term. 
557. 

The  Circuit  Court  erred  in  nonsuiting  the  plaintiff. 

The  judgment  below  is  reversed  with  costs,  and  the  cause 
ermanded  for  a  new  trial. 

Judgment  reversed. 
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Ballingall   r.  Sprag^ins. 


John  Doe,  ex  dem.  Peter  W.  Ballingall,  plain  1  iff  in 
error,  v.  Thomas  Spraggins,  defendant  in  error. 

Error  to  Jo  Daviess. 

Practice — Trial — Xonsuit — ^Exceptions — Bill  of. — In  a  cause  tried 
by  the  Court  without  the  intervention  of  a  jury,  a  bill  of  exceptions 
can  not  be  taken  to  the  final  judgment  of  a  Circuit  Court  nonsuiting  the 
plaintiff,  even  where  it  is  agreed  by  the  parties,  that  either  party  shall  have 
the  same  right  to  except  as  if  the  cause  were  tried  by  a  jury. 

A  bill  of  exceptions  will  only  lie  for  receiving  improper  testimony,  or 
rejecting  proper  testimony,  or  for  misdirecting  the  jury  on  a  point  of  law. 

This  cause  was  heard  at  tlie  April  term,  1836,  of  the  Jo 
Daviess  Circuit  Court,  before  the  Hon.  Thomas  Ford. 

[*331]         *L.  BiGELOw,  for  the  plaintiff  in  error. 

W.  J.  Gatewood,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  tlie  o])inion  of  the  Court : 

Tliis  was  an  action  of  c^ectinent  brou^-ht  in  the  Jo  Daviess 
Circuit  Court,  to  recover  the  possession  of  a  lot  of  ground  in 
the  town  of  Galena.  The  cause  was  tried  by  the  Court,  bj 
consent  of  parties,  without  a  jury,  and  it  was  agreed  by 
the  jiarties,  "  That  both  or  either  J^arty  should  have  the  same 
right  to  except  as  if  this  cause  were  tried  by  a  jury." 

A  bill  of  exce])tions  was  taken  by  the  |>laintift'  on  the  trial, 
by  which  it  apjiears  that  testimony  M-as  given  by  both  ])artics 
on  the  question  raised  on  the  trial,  Mhcther  a  deed  ])urport- 
ing  to  have  been  executed  by  Sitraggins  to  l>allingall,  had  been 
<hily  delivered.  The  (/ourt  was  of  oi)inion  that  there  was  not 
sullicient  ]iroof  of  the  delivery  of  the  deed,  and  nonsuited  the 
plaintiff.     This  decision  the  ])laintiff  assigns  for  error. 

The  ])oint  j)resented  in  this  case  for  our  decision  is,  whether 
a  bill  of  exceptions  will  lie  to  the  opinion  of  the  Court,  where 
the  Court  hears  the  testimony  on  both  sides,  and  then  decides 
according  to  the  weight  of  testimony.  Ibid  this  cause  been 
tried  by  a  jury  in  the  oi'dinarv  mode,  the  bill  of  cxce]iti<»ns 
would  not  have  been  signed.  The  judge  neither  received  im- 
])roper,  nor  rejected  |)i'o|!er  testimony,  and  as  there  was  no 
jurv,  there  was  no  miscbrection  (»n  a  jioint  of  law.  The  bill  of 
exceptions,  then,  according  to  the  decision  of  this  Court  in  the 
case  of  Sumfford  v.  J)ovenoi\  decided  in  February,  1S35, 
was  im])roperly  allowed. 
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Garrett  v.  Phelps. 

The  judgment  below  is  consequently  affirmed  with  costs. 

Judgment  ajflrmed. 
Ante  165.    See   also  "White  et  al.  v.  Wiseman,    ante  169;    Gilmore  v, 
Ballard,  ante  252;  Stringer  v.  Smith  et  al.,  ante  295;  note,  ante  167. 


Robert  Gaeeett,  impleaded  with  Eli  Mintoyxe' 
}3laintiff  in  error,  v.  John  Phelps,  who  sues  for  the 
use  of  Henrv  D.  Rhea,  defendant  in  error. 

Error  to  Madison. 

Practice— -Judgment  by  default — When  irregular. — A  judgment 
by  default  is  irregular  unless  it  appear  by  a  return  on  a  process,  that  it  had 
been  served,  and  on  what  day  service  was  made. 

Same — Reversal — Effect. — The  reversal  of  a  judgment  by  default  where 
process  from  the  Court  below  had  not  been  served  on  the  defendant  in  that 
Court,  does  not  prejudice  any  future  proceedings. 

J.  Semple,  for  the  j^laintiff  in  error. 

*  J.  B.  Thomas,  D.  Peicket,  and  J.  M.  Kkcm,  for  the  [*332] 
defendant  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
It  is  assigned  for  error  in  this  case,  that  it  does  not  appear 
from  the  record  that  the, summons  had  been  served  on  the  de- 
fendant below.  The  summons  in  the  Court  below  was  issued 
against  Garrett  and  another,  but  no  return  was  made  on  the 
summons  of  service  on  either  of  the  defendants.  The  record, 
however,  states  that  Garrett,  "  who  was  alone  served  with  proc- 
ess, made  default,"  and  judgment  was  rendered  against  him. 
This  was  clearly  erroneous.  In  order  to  render  a  judgment  by 
default  regular,  it  should  appear  by  a  return  on  the  process 
that  it  had  been  served,  and  on  what  day  service  was  made. 
For  this  error  the  judgment  is  reversed  with  costs  ;  but  the 
reversal  is  not  to  operate  to  the  prejudice  of  any  future  pro- 
ceedings. 

Judgment  reversed. 

Note.  See  Ditch  v.  Edwards,  ante  127;  Wilson  u.  Greathouse,  ante  174; 
Clemson  et  al.  v.  Hamm,  ante,  176;  Ogle  v.  Coflfey,  ante,  2-39. 

Cited  :    Decree  against  party  not  served,  eri-oneous.    47  111.  415. 

341 


332  YANDALIA. 


HuUr.  Blaisdelletal. 


Abijah  Hull,  plaintiff  in  error,  v.  Abis'ek  Blaisdell 
and  JoHX  C.  Smith,  detendaiits  in  error. 

Error  to  Madison. 

Vartaxce — ^WnEX  material. — The  rule  of  law  applicable  to  variance 
is,  that  whenever  an  instrument  in  writing  or  a  record  is  not  the  foundation 
of  the  action,  a  variance  is  not  material,  unless  the  discrepancy  is  so  great  as 
to  amount  to  a  strong  probability  that  it  can  not  be  the  instrument  or  record 
described.* 

Justice — JtrnisDiCTiON. — A  justice  of  the  peace  has  not  jurisdiction  of 
an  action  by  attachment  for  a  demand  exceeding  S30. 

Attachment — Writ  ok — Variance. — Where  the  writ  of  attachment 
described  in  a  declaration,  in  an  action  of  trespass  against  a  justice  of  the 
peace  for  issuing  an  attachment  where  he  had  no  jurisdiction.  wa.s  for 
$;38.12J^,  and  the  writ  of  attachment  produced  in  evidence  was  for  $37.50. 
Held  that  there  was  no  material  variance. 

Justice  and  constable — When  trespassers. — ^The  justice  of  tlie 
peace  who  issues,  and  the  constable  who  executes,  process  in  a  case  where 
the  justice  has  not  jurisdiction,  are  both  liable  as  trespassers. 

This  cause  was  tried  at, the  April  term,  1833,  of  the  Madi- 
son Circuit  Court,  before  the  Hon.  Theopliihis  W.  Smith 
and    a  jury,    and   a  verdict  and  judgment   rendered    fur  the 

defendant. 

A.  CowLKS,  foi-  the  plaintiff  in  error,  cited  20  Johns.  355  ; 
Noiclin  V.  Bloom.,  Breese,  98  ;  Sni/der  v.  Lafroniholse,  Breese, 
208 ;  S  Cowen. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  anactionof  ^/v.>^w.whroug-htby  Hull  against 
[*333]  *Bl;\isdell  and  Smith,  for  taking  and  carrying  away  tlu- 
])]aintiif's  goods.  The  declaratiuii  states,  in  substance, 
that  Blaisdell  on  tlie  second  day  of  July,  1S32,  was  a  constable 
of  the  county  of  St.  Clair,  and  Smith  a  justice  of  the  ])eace, 
and  on  the  day  and  year  aforesaid,  said  Smith  unlawfully  issued 
an  attachment  in  fa\ or  of  one  John  White,  against  the  goodsnnd 
chattels  of  the  plaintiff,  for  a  greater  debt  than  thirty  dollars, 
to  wit,  for  thirty-eight  dollars  twelve  ajid  a  half  cents.  That 
the  attachment  came  to  the  hands  of  Blaisdell,  as  constiible  as 

(  'iteu  :  Magistrate  liable  in  trespa.«s.  27  III.  470.  Wlicn  variance  not  nia- 
ti-rial.     MO  Id.  .Ml):   1:5  Id.  CTO;   lOS  HI.  (144. 

•^  I'!endiiif/  —  ]'(iri(niri--ii'lii  II  not  nintrrial.  In  connection  with  the 
alinvo  Cii.se  of  Hull  r.  Hlaisd.-ll.  sec  hcidig  r.  Rawson.  ntitc  272;  Prathcr  r. 
Vineyard,  4  Gilin.  40:  I'hunlcigli  r.  Cook.  13  111.  (>69:  Phehui  r.  Andrews. 
.VJ  III.  48();  Stevison  v.  Karnest.SO  111.  513;  Beaver  r.  Slanker,  94  111.  175; 
Chiniriuy  r.  Catholic  Bisliop,  41  111.  4b;  lleacock  f.  Lukikee,  108  111.  641. 
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Hull  V.  Blaisdell  etal. 

aforesaid,  and  the  said  Blaisdell  and  Smith  did  by  means  of  the 
said  process  unlawfully,  and  with  force  and  arms,  take,  seize  and 
carry  away,  two  hundred  bushels  of  lime  and  other  property,  all 
being  the  proper  goods  and  chattels  of  the  plaintiff. 

The  defendants  pleaded  the  general  issue.  On  the  trial,  the 
plaintiff,  to  sustain  his  cause  of  action,  gave  in  evidence  to  the 
jury  the  following  writing  (produced  by  the  defendants  upon 
notice  to  produce  the  papers  described  in  the  declaration), 
which  was  read  to  the  jury  without  objection;  and  is  in  the 
words  and  figures  following,  to  wit :  "  The  People  of  the  State 
of  Illinois,  To  any  constable  of  Saint  Clair  county,  Greeting. 
Whereas  John  White  hath  complained  on  oath,  before  me, 
John  C.  Smith,  an  acting  justice  of  the  peace  for  said  county, 
that  one  Abijah  Hull  is  justly  indebted  to  him  in  the  sum  of 
$37.50,  and  has  absconded,  so  that  the  ordinary  process  of  law 
can  not  be  served  upon  him,  and  the  said  John  White  having 
given  bond  and  security  according  to  the  directions  of  the  act 
in  such  case  made  and  provided ; — We  therefore  command 
you,  that  you  attach  so  much  of  the  personal  estate  of  the  said 
i\bijah  Hull,  if  to  be  found  in  your  county,  as  shall  be  of 
value  sufficient  to  satisfy  the  said  debt  and  costs,  according  to 
the  complaint;  and  such  estate,  so  attached,  in  your  hands  to 
secure  and  provide,  so  that  the  same  may  be  liable  to  further 
proceedings  thereupon,  according  to  law,  at  a  Court  to  be  holden 
by  me  on  the  10th  day  of  July  instant,  at  the  town  of  Illinois, 
in  said  county  of  St.  Clair,  and  have  you  then  and  there  this 
writ.  Given  under  my  hand  and  seal,  this  2d  day  of  July, 
1832.     John  C.  Smith,  J.  P.  St.  C.  C." 

On  the  back  of  said  paper  is  indorsed  the  following,  to  wit : 
"John  White,)  Attacliment  debt,  837.60 

MiM^huU,]  Costs,  2.00 

This  attachment  came  to  my  hands  the  2d  July,  at  2  o'clock 
p.  M.  Served  this  attachment  by  levying  on  200  barrels  of 
lime,  and  about  500  feet  of  plank.  July  3,  1832.  A.  Blais- 
dell, Constable. 

Serving  attachment,  |1.00 

A.  B.  Const." 

*0n  the  trial,the  plainlift's  counsel  moved  for  the  fol-  [*334] 
lowing  instructions,  which  were  refused,  to  wit :  1st. 
That  the  attachment  exhibited  in  evidence  to  the  jury,  of 
John  White  v.  Ahijah  Hull,  is  competent  evidence  to  prove 
the  matters  charged  in  the  plaintiff's  declaration.  2d.  That  the 
gist  of  the  offense  consists  in  the  taking  by  unlawful  process, 
and  the  variance  in  the  description  is  immaterial.  The  folloAv- 
ing  instructions,  asked  for  by  the  plaintiff,  were  given,  to  wit: 
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That  the  signature  of  the  justice,  and  the  return  of  the  acts  of 
the  officer  upon  the  back  of  the  attachment,  prove  themselves. 

Instructions  M'ere  also  asked  by  the  defendant's  counsel  and 
given,  but  it  is  unnecessary  to  state  them,  for  if  the  instructions 
prayed  for  by  the  plaintiff  and  refused,  ought  to  have  been 
given,  then  the  instructions  asked  for  by  defendant  should  have 
been  refused. 

Ought  the  instructions  asked  for  by  the  plaintiff  and  refused 
by  the  Court,  to  have  been  given  ?  By  t!he  6th  section  of  the 
^^Act  to  amend  an  act  concerniiig  attachments^''  justices  of  the 
peace  are  authorized  to  issue  attachments  on  any  sum  under 
$30.  The  attachment  issued  in  this  case  being  for  a  sum  o%er 
$30,  was  clearly  unwarranted  by  Jaw,  and  in  issuing  it,  the  jus- 
tice, and  in  serving  it,  the  constable  who  acted  under  it,  be- 
came trespassers.  Was  there  then  such  a  variance  between 
the  evidence  offered  and  the  declaration,  as  to  have  justilied 
the  court  in  rejecting  the  evidence,  if  its  reception  had  been 
opposed? 

The  rule  of  law  applicable  to  variances,  as  laid  down  in  the 
case  of  Leidig  v.  Mawson  {arUe  272)  is,  "That  M'henever  aii 
instrument  of  writing  or  a  record  is  not  the  foundation  of  the 
action,  a  variance  is  not  material,  unless  the  discrcjiancy  is  so 
great  as  to  amount  to  a  strong  ]irobability  that  it  can  not  be  the 
instrument  or  record  described."  The  gist  of  this  action  con- 
sisted in  issuing  an  attachment  for  any  sum  over  $30,  however 
great  or  small  that  excess  might  be.  The  issuing  of  the  attach- 
ment for  a  sum  over  $30,  and  the  subsequent  execution  of  the 
illegal  process,  are  the  acts  that  rendered  the  defendants  liable 
to  an  action;  consequently  the  variance  was  innnaterial;  and 
the  only  inquiry  ought  to  have  been,  was  the  attachment  given 
in  evidence  the  illegal  attachment  complained  of  ^  On  this 
])oint  there  can  be  no  doubt.  In  addition  to  its  exact  conformity, 
in  most  ])articulars,  to  the  one  described  in  the  declaration,  the 
defendants  i)r()duced  it  on  the  trial,  under  a  notice  to  produce 
the  I'ai'cr  described  in  the  declaration.  Would  the  defendants 
luive  produced  this  ]iaj'er  under  such  a  notice,  and  sutfered  it 
to  be  read  to  the  jury  without  objection,  if  it  had  not  been 
the  ]iai)er  described  in  the  declaration  ?  We  think  not.  The 
refusal,  therefore,  of  the  Court,  to  give  the  instrnc- 
[*335]  tions  asked  for,  was  ^erroneous.  The  judgment  nuist 
be  reversed  with  costs,  and  the  cause  remanded  with 
directions  to  award  a  venire  de  novo. 

Judgment  reversed. 

Note.     Since  th"^  cause  of  action  accrued  in  the  forcsjoiiifir  cause,  acts  have 
been  passed   by  the  General  AsMMubly  fjivinir  to  justices  of  the  i)eace  juris- 
diction of  causes  hy  attachment,  wliere  the  amount  does  not  exceed  860. 
K.  L.  84;  Gale's  Stat.  74;  Act.s  of  18oG-7,  12. 
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Garrett  v.  Wiggins. 


Moses  Gaeeett,  plaintiff  in  error,  v.  John  Doe,  ex 
dem.  Samuel  Wiggins,  defendant  in  error. 

Error  to  Franklin. 

Statutes — When  retrospective. — Courts  will  not  give  to  a  law  a  retro- 
spective operation,  even  where  they  might  do  so  without  a  violation  of  the  par- 
amount law  of  the  Constitution,  unless  the  intention  of  the  legislature  be 
clearly  expressed  in  favor  of  such  retrospective  operation." 

Tax  sale — Construction. — Where  land  was  sold  for  taxes  under  the 
law  of  1827,  and  a  deed  was  made  to  the  purchaser  in  pursuance  of  such  sale 
in  1829,  after  the  repeal  of  the  law  under  which  the  sale  was  had,  and  after 
the  passage  of  a  new  act  upon  the  same  subject:  Held  that  the  law  of  1827 
must  govern  as  to  the  effect  of  the  deed. 

Same — Tax  title. — It  is  a  settled  principle  of  the  common  law,  that  a 
party  claiming  title  under  a  summiry  or  extraordinary  proceeding,  must 
show  that  all  the  indispensable  preliminaries  to  a  valid  sale  which  the  law 
has  prescribed  have  been  complied  with. 

A  party  claiming  under  a  deed  given  upon  a  sale  of  lands  for  taxes  by  the 
auditor,  must  show  that  all  the  requirements  of  the  law  in  relation  to  the  sale 
of  lands  for  taxes,  have  been  complied  with. 

This  cause  was  heard  in  the  Circuit  Court  of  Franklin  coun- 
ty, at  the  April  term,  1834,  before  the  Hon.  Thomas  C 
Browne  and  a  jury,  and  a  verdict  rendered  against  the  defend- 
ant in  the  Court  below,  the  present  plaintiff  in  error. 

Walter  B.  Scates,  for  the  plaintiff  in  error,  cited  the  fol- 
lowing authorities : 

Statute  of  1827  (R.  L.  of  1827)  §§  1,  2,  3,  4,  7,  8,  9, 10, 12, 13, 

Cited  :  Tax  title.  58  111.  138;  18  111.  242;  4  Scam.  142.  Statutes— Retro- 
spective operation  of .  79111. 107;62I11.  480.  Statute — Strict  compliance  with. 
66  111.  124;  11  111.411,  438.  Admissibility  of  auditor's  deed.  1  Gilm.  304, 
305.^  Rights  of  judgment  debtor.     17  111.  50;  112  111.  566. 

*  Statutes— Construction — When  retrospective.  Statutes  are  construed  as 
retrosjjecfive  only  when  it  clearly  appears  that  such  was  the  legislative  in- 
tent. Bruce  v.  Schuyler,  4  Gilm.  221;  Thompson  v.  Alexander,  11  111.  54; 
Marsh  V.  Chesnut,  14  111.  223;  Hatcher  v.  T.,  W.  &  W.  Ry.  Co.,  62  111.  477; 
In  re  Tuller,  79  111.  99;  Hyman  r.  Bayne,  83  111.  256;  U.  S.  Mortgage  Co. 
r.  Gross,  93  111.  483;  People?'.  Thatcher,  95  111.  109;  People  v.  Peacock,  98 
III.  172;  State  v.  Atwood,  11  Wis.  422;  Price  v.  Mott,  52  Pa.  St.  315; 
Oakland  v.  Whipple,  44  Cal.  303;  Somerset  v.  Dighton,  12  Mass.  383; 
Dash  v.Yan  Kleeck,  7  Johns.  477;  Taylor  v.  State,  31  Ala.  383:  Jackson  v. 
VanZandt,  12  Johns.  169;  Hackley  r.  Sprague,  10  Wend.  114:  N.  Y.,  etc. 
R.  Co.  V.  Van  Horn,  57  N.  Y.  473;  Goillotel  v.  Mayor,  87  N.  Y.  441;  Com- 
monwealth r.  Sudbury,  106  Mass.  268. 

This  rule  does  not  alwavs  apply  to  statutes  affecting  remedies.  Shultz  v. 
Third  Ave.  R.  Co.,  17  Weekly  Dig.  207;  Pells  i?.  Supervisors  of  Ulster,  65 
N.  Y.  300. 

The  legislature  can  not  give  statutes  a  retrospective  effect  in  violation  of 
vested  right^.     Dobbins  v.  First  Ntl.  Bank,  112  111.  553. 
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23,  24,  25,  28;  6  Wheat.  119;  2  Peters'  Cond.  R.  151,  154, 
171-2;  3  Peters' Cond.  R.  28,  271,  275;  4  Crancli,  403;  2 
Ain.  Dig.  430,  431,  508 ;  3  Am.  Dig.  488-9 ;  Rimuingtoifs 
Eject.  182 ;  1  Johns.  Dig.  84-5,  §§  59,  60. 

H.  Eddy  and  W.  J.  Gatewood,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment  brought  by  Wiggins  against 
Garrett,  to  recover  the  possession  of  a  tract  of  land  which  was 
sold  to  him  by  the  Auditor  of  Public  Accounts,  as  the  prop- 
erty of  Garrett  for  the  non-payment  of  taxes.  On 
[*336]  the  trial,  Wiggins  *adduced  in  support  of  his  title  a 
deed  from  the  auditor,  executed  in  the  form  pre- 
scribed by  law,  and  upon  this  evidence  of  title  submitted  his 
cause.  The  defendant's  counsel  then  moved  the  Court  for 
several  instructions  as  to  the  law  applicable  to  the  case,  and 
the  insufficiency  of  the  ])laintiff's  evidence  of  title;  allot 
which  the  Court  refused,  and  upon  motion  of  the  plaintiff's 
counsel,  gave  instructions  directly  opposite  to  those  asked  for 
by  the  defendant,  as  follows : 

1st.  That  the  statute  in  force  at  the  time  of  the  execution 
of  the  auditor's  deed,  and  not  that  which  was  in  force  at  the 
time  of  sale,  was  the  one  applicable  to  the  case. 

2d.  That  the  auditor's  deed  is  evidence  of  the  regularity 
and  legality  of  the  sale,  and  in  the  absence  of  proof  of  any 
other  title,  the  jury  must  lind  for  the  iilaintiflF,  Wiggins. 

The.^e  instructions  were  exce])ted  toby  the  defentlant  on  tlie 
trial,  and  are  now  assiLnied  for  error.  Some  other  errors  were 
also  assigned,  which  it  is  considered  unnecessary  to  notice.  In 
order  to  understand  tlie  etfect  of  the  lirst  brancli  of  the  in- 
structions given  by  the  Coui't,  it  is  necessary  to  recur  to  the 
order  of  time  in  which  tlie  ditferent  acts  connected  Avith  the 
plaintilf's  title  were  j)erformed,  and  also  to  the  ditferent  legis- 
lative ])rovisi()Tis  u|)(iu  the  subject. 

The  sale  to  Wig<;ins  was  made  on  the  17th  day  of  January, 
]S2!>,  but  the  deed  was  not  executed  till  1831,  after  the  rev- 
emie  law  of  1829,  (K.  I..  .^)23  ;  Gale's  Stat.  5(i9,)  which  had  re- 
]»ealed  that  of  1.S27,  had  gone  into  operation.  This  last  stat- 
ute is  essentially  ditVerent  from  the  ))receding  one,  upon  the 
same  subject,  and  it  is  contended,  disjienses  with  proof,  on  the 
];art  of  the  jnnchaser  at  an  auditor's  sale,  of  the  pre-requi- 
sites  of  the  statute.  \\\\\  we  are  not  called  ujion  in  tliis  case  to 
give  a  construction  to  that  statute,  as  I  am  clearly  of  ojiinion 
that  it  is  not  applicable  to  this  case.  Without  the  clearly  ex- 
pressfd  intention  of  the  legislature,  courts  will  not  give  to  a  law 
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a  retrospective  operation,  even  where  they  might  do  so  without 
a  violation  of  the  paramount  law  of  the  Constitution  ;  but  no 
such  intention  can  he  collected  from  the  law  of  1829.  Its  lan- 
guage and  objects  are  prospective.  It  relates  only  to  contracts 
and  proceedings  under  its  provisions,  and  can  not  by  a  fair 
construction  be  so  extended,  as  to  interfere  wath,  or  impair, 
prior  contracts,  rights,  or  obligations.  The  fact  of  the  deeds 
not  having  been  executed  till  after  the  statute  of  1829  went 
into  operation,  has  no  influence  upon  the  character  of  the 
transaction.  The  statute  under  which  the  sale  was  made 
gave  to  the  purchaser,  at  his  option,  the  privilege  of  demand- 
ing from  the  auditor  a  deed  immediately,  or  of  taking  a  cer- 
tificate of  purchase,  and  waiting  for  his  deed  till  the  expi- 
ration of  two  years.  In  either  case  the  form  of  the  deed  was 
the  same  ;  either  would  contain  the  same  reservation 
in  favor  of  the  right  of  *redemption,  w^hichby  the  law  [*337] 
was  two  years,  where  the  owner  was  of  age,  and  in  the 
case  of  an  infant,  one  year  after  he  became  of  age.  If  the 
purchaser,  Wiggins,  had  demanded  and  received  his  deed  at 
the  time  of  sale,  I  presume  it  would  not  be  contended  that  a 
subsequent  law  would  change  its  eflt'ect  and  operation.  Upon 
what  principle,  then,  can  his  situation  be  different  from  that 
of  other  individuals  who  purchased  at  the  same  time  and 
upon  the  same  terms,  but  whose  deeds  were  executed  earlier. 
They  certainly  are  all  upon  the  same  footing.  The  auditor's 
sale  constituted  a  contract  between  the  State  and  the  purchas- 
er, which,  in  connection  with  the  then  existing  law,  deter- 
mined the  rights  and  obligations  of  the  parties.  The  certili- 
cate  of  purchase  in  the  one  instance,  and  the  deed  in  the 
other,  are  but  the  evidence  of  the  contract,  and  that  must  be 
construed  with  reference  to  the  law  in  force  at  the  time  it 
was  entered  into.  A  different  rule  would  substitute  the  vary- 
Sin  will  of  after  legislatures,  for  the  intention  and  stipulations 
ofcontracting  parties.  The  statute  of  1827,  then,  being  the 
law  applicable  to  this  ease,  its  construction  presents  the  next 
]ioint  for  consideration.  It  is  a  settled  principle  of  the  com- 
mon law,  that  a  party  claiming  title  under  a  summary  and  ex- 
traordinary proceeding,  must  show  that  all  the  indispensable 
preliminaries  to  a  valid  sale,  which  the  law  has  prescribed,  in 
order  to  give  notice  to  those  interested,  and  to  guard  against 
fraud,  have  been  complied  wuth,  or  the  conveyance  to  him 
will  pass  no  title.  The  auditor's  authority  to  make  the  sale 
under  which  the  plaintiff  claims  title,  is  one  of  this  class.  It 
is  therefore  incumbent  upon  him  to  prove  that  all  the  pre- 
requisites to  a  legal  exercise  of  that  power  have  preceded  it, 
or  he  must  show  that  the    statute  under  which  the  auditor 
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acted  has  dispensed  with  the  proof  of  those  pre-reqnisites,  or 
inferred  them  from  the  deed  of  conveyance.  In  examining 
the  law  conferring  the  authority,  and  prescribing  the  manner 
of  selhng  the  land  of  non-residents  for  the  non-payment  of  taxes, 
it  will  be  perceived  that  the  tax  njion  land  is  required  to  be  paid 
by  the  first  day  of  August  annually,  and  that  the  auditor  is 
required,  as  soon  thereafter  as  practicable,  to  make  out  and 
publish  a  descriptive  list  of  all  lands  upon  which  taxes  are 
due,  after  which  he  is  required,  at  the  time  and  place  s].ecified, 
to  "sell  all  the  lands  advertised,  as  aforesaid,  on  which  the 
taxes  and  costs  shall  remain  unjiaid."  The  purchaser  at  this 
sale  shall,  at  his  option,  be  entitled  to  receive  a  certificate  of 
purchase  or  a  deed  ;  "  which  deed  (the  law  says)  sliall  vest  in 
the  purchaser  a  perfect  title,  unless  the  land  shall  be  redeemed 
according  to  law,  or  the  former  owner  shall  show  that  the 
taxes,  for  which  it  was  sold,  had  been  paid  as  required  by 
law,  or  that  the  land  was  not  legally  subject  to  taxation." 

This  act  will  not,  by  any  fair  construction,  M-arrant  the  opin- 
ion that  the  auditor,  selling  ^and  without  authority, 
[*838]  could,  by  his  *conveyance,  transfer  the  title  oi  the 
rightful  owner.  It  is  admitted  that  it  is  comi)etent 
for  the  law  making  power  to  change  the  rule  of  evidence,  and 
declare,  by  an  arbitrary  rule,  thsit  from  the  proof  of  certain 
facts  others  shall  be  presumed.  This  statute  lias  done  so  to 
some  extent.  Under  it  several  preliminary  facts  to  a  legal 
sale  by  the  auditor  are  inferred  from  liis  conveyance,  and  tlie 
res[)onsibiIity  of  proof  shifted  from  the  purchaser  to  the  origi- 
nal owner.  But  the  ]mblication  of  notice  of  sale  by  the  au- 
ditor, as  recjuired  by  law,  is  not  one  of  those  facts  inferred 
from  his  deed,  nor  is  the  proof  thereof  tlirown  upon  the  former 
owner.  The  duty  of  the  auditor  to  publish  this  notice  is  im- 
perative ;  his  authority  to  sell  is  limited  by  the  express  words 
of  the  law  to  "  the  land  advertised  as  aforesaid,"  and  as  the 
rule  of  law  which  required  the  ])urchaser  to  show  the  ]ier- 
formance  of  this  ]ire-requisite  was  not  changed  by  the  act  of 
1827,  he  should  tliereft)re  have  adduced  evidence  to  that 
elt'ect.  Without  proof  of  this  fact,  the  auditors  deed  was  not 
evidence  of  the  regularity  and  legality  of  the  sale,  and  conse- 
quently conveyed  no  tit\'  to  the  jiurchaser,  Wiggins,  who  was 
the  ])laintiiV  bel(»w. 

The  decision  of  tlie  Circuit  Court  is  therefore  reversed  with 
costs,  tluj  cause  remanded  to  that  Court  with  directions  for  a 
venire  do  novo,  and  that  the  cause  be  tried  conformably  to  this 
opinion. 

Judgment  reversed. 
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"William  Pickering,  plaintiff  in  error,  v.  Daniel 
Okange,  defendant  in  error. 

Error  to  Edwards. 

Dogs — Liability  of  owners. — The  owner  of  a  dog  of  a  mischievous 
and  ferocious  disposition,  if  he  permit  it  to  go  at  large,  knowing  that  it  has 
done  mischief  in  the  destruction  of  one  kind  of  animals,  will  be  liable  for 
the  destruction  of  other  animals  by  the  same  dog,  though  of  a  different 
species.*  ^ 

This  cause  was  tried  at  the  March  term,  1837,  of  the  Ed- 
wards Circuit  Court,  before  the  Hon.  Justin  Harlan  and  a 
jury,  and  a  verdict  rendered  for  the  defendant. 

O.  B.  FiCKLiN,  for  the  plaintiff  in  error, 

E.  B.  Webb,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  on  the  case  brought  by  Pickering,  to  re- 
cover damages  for  the  destruction  of  a  certain  num- 
ber of  sheep  *and  lambs,  alleged  to  have  been  killed     [*339] 
by  the  dogs  of  Orange.    The  declaration  contains  three 
counts.    The  first  alleges  that  the  dogs  Avere  accustomed  to  hunt, 
chase,  bite,  worry  and  kill  sheep  and  lambs,  the  defendant  well 
knowing  their  propensities  and  habits.     The  second  sets  forth 
the  killing  of  the  sheep  and  lambs  ;  that  the  dogs  were  of  a 
mischievous  and  ferocious  disposition,  and  accustomed  to  bite, 
hunt,  chase,  worry  and  kill  sheep,  the  defendant  well  know- 
ing, etc.     The  third   count  is  the  same,  with  the  additional 
allegation,  that  the  dogs  were  also  accustomed  to  kill  hogs, 
cattle  and  other  live  stock,  in  addition  to  sheep. 

Issue  was  joined  on  the  first  and  second  counts,  and  a 
demurrer  interposed  to  the  third.  The  Circuit  Court  sus- 
tained the  demurrer  to  the  third  count,  and  gave  judgment 
for  costs.  On  the  trial  of  the  cause,  the  plaintiff  offered  to 
produce  evidence  that  the  dogs  of  the  defendant  were  of  a 
ferocious  and  mischievous  disposition,  and  accustomed  to  bite 
and  worry  men  and  hogs,  which  being  objected  to  by  defend- 

'^  Doffft — LinhiJify  of  oirner  for  trespasses  of.  See  Starr  &  C.  111. 
Stat.,  Ch.8,  Sees.  "36, 37.  See,  also.  Brent  ?'.  Kimball,  60  111.  211  ;  AVorm- 
ley  V.  Gregg,  65  III.  251;  Keightlinger  v.  Egan,  75  111.  141;  Mareaur.  Van- 
atta,  88  111.  132;  Flansburg  v.^Basin,  3  Bradw.  531;  Moss  v.  Pardridge,  9 
Bradw.  490. 
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ant's  counsel  was  rejected  by  tlie  Court,  to  wliicli  decision  the 
])laintifl:  excepted.  The  errors  assigned  are  that  the  Circuit 
Court  erred  in  sustaining  the  demurrer,  and  in  rejecting  the 
evidence  offered.  Both  errors  are  well  assigned.  The  third 
count  is  sufficient  in  every  particular.  Tlie  grounds  of  action, 
in  cases  of  the  ])resent  kind,  are  the  vicious  and  dangerous 
habits  and  propensities  of  the  animals  kept  by  tlie  owner,  and 
his  negligence  in  not  taking  proper  care  to  prevent  the  com- 
mission of  injury  by  them,  after  a  knowledge  of  their  pro- 
])ensities  and  habits.  This  has  been  assigned  in  the  counts,  as 
well  as  the  particular  acts  done  ;  and  the  count  is  not  vitiated 
by  the  averment  that  the  dogs  were  accustomed  to  attack  and 
kill  other  animals  than  those  alleged  to  have  been  killed. 
The  evidence  offered  was  competent.  It  tended  to  ])rove  the 
issue,  and  was  therefore  admissible ;  and  it  ought  to  have  gone 
to  the  jury.  Besides,  the  ground  of  the  action  being  the 
ferocious  and  mischievous  habits  of  the  dogs  of  the  defendant, 
and  his  knowledge  thereof,  and  want  of  care  in  not  restrain- 
ing them,  but  ]iermitting  them  to  go  at  large,  it  was  compe- 
tent for  the  plaintiff  to  show  their  vicious  habits  by  proof  of 
the  attack  by  them  on  other  animals  than  the  particular  ones 
named  in  the  declaration.  The  rule  of  evidence  on  this  ]K>int 
is  well  settled.  It  has  been  held  that  it  may  be  shown  that  if 
tlie  animal  had  once  done  mischief  in  the  destruction  of  one 
kind  of  animals,  and  the  owner  permit  it  to  go  at  large,  he 
will  be  held  answerable  for  other  injuries  afterward  done  by 
the  same  aniuial,  though  of  a  different  kind  from  that  before 
done,  if  he  knew  of  the  commission  of  the  ]u-evious  injury. 
(Ld.  Raym.  110;  2  Stark.  Ev.  533,  and  cases  there  cited.) 
The  judgment  of   the  Circuit  Court   is  reversed,  with  the 

costs  attendant  on  the  judgment  of  demurrer   iir  tlie 
[*340]     Circuit  Court ;  and  *full  costs  in  this  Court ;  and  the 

cause   remanded  with  directions  to  award   a    venire 
de  novo. 

Judgment  reversed. 
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Feancis  Aee]s^z,  appellant,   v.  William  Reihle   and 
Joseph  Bains,  appellees. 

Appeal  from  Morgan. 

Trial  BY  couKT. — Bill  of  exceptioks — Where  the  Court  below  hear  the 
testimony  on  both  sides,  a  bill  of  exceptions  will  not  lie  to  the  judgment  of 
the  Court,  though  the  parties  agree  that  there  shall  be  "  the  same  right  to 
except  to  any  opinion  of  the  Court  during  the  progress  of  the  trial  and  upon 
final  judgment,  as  though  the  cause  were  tried  before  a  jury,  and  such 
exception  ?hall  be  considered  in  the  Supreme  Court,  as  thougla  the  cause 
were  tried  by  a  jury. ' ' 

Error — A  party  cannot  assign  for  error  an  erroneous  decision  which  does 
not  prejudice  his  rights.* 

Attachment  —  Garnishment. — Where  an  attachment  was  levied  on 
goods  in  the  possession  of  S.,  and  upon  a  trial  of  the  right  of  property 
between  S.  and  the  attaching  creditors  the  property  was  found  to  be 
subject  to  the  attachment,  and  S.  gave  security  to  the  sheriff  who  attached 
them,  for  their  return,  but  subsequently  put  them  into  the  possession  of  A. 
who  sold  them,  and  who  was  thereupon  summoned  as  garnishee  in  the  at- 
tachment suit:  Held,  that  in  determining  whether  A.  was  liable  as  gar- 
nishee, the  record  of  the  trial  of  the  right  of  property  between  the  creditors 
in  the  attachment  and  S.  was  properly  admitted,  and  that  it  was  conclusive 
as  to  the  ownership  of  the  property. 

Judgment — Effect. — A  judgment  binds  parties  and  privies. 
_  Semhle,  that  a  trial  of  the  right  of  property,  under  the  statute,  is  conclu- 
sive between  the  parties  and  privies. 

This  cause  was  heard  at  the  October  term,  1835,  of  the 
Morgan  Circuit  Court,  before  the  Hon.  Thomas  Ford,  wath- 
out  the  intervention  of  a  jury.  Judgment  was  rendered  for 
the  appellees,  for  $1,782.18,  from  which  Arenz  appealed  to 
this.  Court. 

Cited:  Right  of  property,  evidence  of .  28  111.  12L  Error  with  out  preju- 
dice, what  effect.  52  111.  156;  who  can  not  assign  error.  3  Gil.  81;  when 
error  will  not  reverse.  4  Gil.  151;  98111.  280.  Judgment  against  claimant, 
evidence  of  what.  12  111.  389. 

^  Ap)peal  and  error — Errors — WJien  not  assignable. 

A  party  can  not  assign  for  error,  erroneous  decisions  which  do  not 
prejudice  his  rights.  Schlencker  v.  Risley,  3  Scam.  483;  Thorn  ?'.  Watson, 
SGilm.  26;  Vansant  v.  Allmon,  23  lU.  31;  Meyer  v.  Pfeift'er,  50  111.  485; 
Kennedy  v.  Kennedy,  66  111.  190;  Havighorst  r.  Lindberg,  67  111.  463; 
Smith  V.  Hickman,  68  111.  314;  Wiggins  Ferry  Co.  v.  Higgins,  72  111.  517; 
Sterling  Bridge  Co.  v.  Baker,  75  111,  139;  Hubner  v.  Feize,  90  111.  208; 
Needham  v.  People,  98  111.  275. 

The  admission  of  improj^er  evidence  is  not  a  cause  for  reversal  unless  the 
party  complaining  was  injured  by  it.  P.  A.  &  D.  Ry.  Co.  v.  Sawyer,  71  111. 
S62;  Chamberlin  v.  White,  79  111.  549;  Howe  Machine  Co.  v.Rosine,  87  111. 
105;  Trogdon  r.  Murphy,  85  111.  119;  Wilhemin  v.  Dunn,  93  111.  511;  Kir- 
by  V.  Wilson,  98  111.  240;  Fast  v.  McPherson,  98  111.  496;  Chicago,  etc.  R. 
Co.  V.  Rung,  104111.  641;  Thayer  v.  Allison,  109  111.  180. 
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C.  Walker  and  J.  B.  Thomas,  for  tlie  appellant. 

Wm.  Thomas,  for  the  appellee. 

"Wilson,  Cliief  Justice,  delivered  the  opinion  of  the  Conrt : 
The  record  in  this  cause  being  very  voluminous,  and  pre- 
senting a  great  variety  of  proceedings  and  decisions  that  this 
Courtis  not^called  ujwn  to  review,  only  so  much  of  the  record 
will  be  stated  as  is  necessary  to  present  the  points  of  our  decis- 
ion. The  ]-ecord  shows  that  two  attachments  issued  at  differ- 
ent times,  from  the  Morgan  Circuit  Court,  in  favor  of 
Keilile  and  Bains  against  one  Samuel  P.  Judhon,  and  that  in 
each  case  Francis  Arenz  was  summoned  as  a  garnishee.  JJur- 
ing  the  jirogress  of  the  proceedings  on  the  lirst  attachment, 
several  decisions  were  made,  to  which  the  three  first  assign- 
ments of  error  apjily.  At  the  October  term,  1835,  of 
[*341]  the  Morgan  Circuit  Court,  it  was  agreed  between  *the 
parties,  that  both  the  cases  against  Arenz,  as  gar- 
nishee of  Sanniel  P.  Judson,  should  be  consolidated  ;  and  that 
thereafter  the  proceedings  should  be  carried  on  as  if  there  had 
been  but  one  suit.  It  was  further  agreed  betM-ecn  the  ])arties, 
that  both  matters  of  law  and  fact  should  be  tried  by  the  Court ; 
and  that  the  parties  should  have  the  same  right  to  except  t() 
any  ojiinion  of  the  Court  during  the  progress  of  the  trial,  and 
upon  final  judgment,  as  though  the  cause  were  tried  before  a 
jury ;  and  that  such  exceptions  should  be  considered  in  the 
Su]ireme  Court,  as  though  the  cause  was  tried  by  a  jury. 

On  the  final  trial  of  the  cause,  pursuant  to  this  agreement  of 
the  ])arties,  the  Court  below,  after  hearing  the  testimony  ad- 
duced, decided  that,  in  the  first  cause  against  Arenz,  as  gar- 
nishee, the  ])]aintilfs  below  were  not  entitled  to  recover,  and  gave 
judgment  in  favor  of  Arenz  for  costs;  and  in  the  second  cause, 
that  the  ])laintifi's  were  entitled  to  recover  seventeen  hundred 
and  eighty-two  dollars  and  eighteen  cents,  and  accordingly  gave 
judgment  against  Arenz,  as  garnishee,  for  that  amount.  During 
the  progress  of  the  trial,  Arenz  excepted  to  the  reading  of  a 
record  offered  in  evidence  by  the  plaintiffs,  which  Nvasa  recoid 
of  the  trial  of  the  right  of  property  that  was  had  between 

Trirhtl  ohjrr/lons  uill  nof  he  rovsUhrid  wlioro  justice  has  boon  done. 
Wliitc  r.  Stiiiilim,  7M  Jll.  Wth:  lIolcoiuV)  r.  People,  79  111.  409:  Cavener  r. 
Sliinkle.Hi)  111.  Kil ;  Bent  r.  Col.'iiiiin.  Si)  111.  ;:!(i4;  Lowry  r.  Coster.  91  111.  18*2. 

JnstiKcfioiis  not  iinolri'd,  will  not  reverse  though  improper,  lioekforil, 
etc.,  R.  ("o.  r.  KiilTertv,  TM  111.58;  I'eoria,  etc.,  Ky.  Co.  r.  I'eoriii  &  Farni- 
inpton  Ily.  Co.,  105  III.  110. 

Inipropcf  hisfnirtioiis  uliirh  roiihl  iinf  hare  misled  the  Jin-i/  will  not  be 
suilicient  to  reverse.  Lockwood  v.  Doaue,  107  111.  '235;  Pa.  Co.  v.  Stoelke, 
104  111.  201. 
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.David  Sheldon,  wlio  claimed  the  property  levied  on  by  the  at- 
tachment of  Reihle  and  Bains,  at  whose  suits  the  attachments 
issued.  The  goods  levied  on  by  these  attachments,  were,  sub- 
sequently to  their  being  thus  attached,  delivered  by  Judson  to 
Arenz,  which  delivery  was  the  ground  of  summoning  said 
Arenz  as  garnishee.  The  Court  overruled  the  objection  to 
the  record,  and  permitted  it  to  be  read  in  evidence. 
The  errors    assigned  by  the  appellant,  are  : 

1.  The  Court  below  erred  in  permitting  appellees  to  file 
additional  interrogatories  to  appellant  as  garnishee. 

2.  The  Court  erred  in  progressing  to  give  a  judgment 
against  appellee,  after  having  discharged  him  and  rendered  a 
judgment  in  his  favor. 

3.  In  setting  aside  the  judgment  in  favor  of  appellant. 

4.  In  permitting  appellees  to  give  in  evidence  the  record 
stated  in  the  bill  of  exceptions. 

5.  In  rendering  judgment  for  appellees  on  the  evidence. 

In  relation  to  the  three  first  errors  assigned,  it  clearly  ap- 
pears that  Arenz  could  not  have  been  prejudiced  by  the  decis- 
ions referred  to,  because  the  Court  subsequently,  upon  a  final 
determination  of  the  first  cause,  to  which  those  decisions  re- 
late, decided  that  case  against  Eeihle  and  Bains,  and  in  favor 
of  Arenz,  the  appellant ;  he  can  not,  therefore,  if  those  decis- 
ions were  erroneous.,  assign  them  for  error.  The  fourth  error 
relates  to  the  reading  in  evidence  of  the  record  of  the  trial  of  the 
right  of  property  between  David  Sheldon,  claimant, 
and  Reihle  and  Bains,  the  *attaching  creditors.  In  or-  [*3-42] 
der  to  understand  whether  the  record  was  properly 
received  in  evidence,  it  will  be  necessary  to  ascertain  the  ob- 
ject in  introducing  it.  It  appears  from  the  record  of  this  case, 
that  Reihle  and  Bains  levied  their  attachment  on  goods  in  the 
]iossession  of  Sheldon,  who  claimed  the  goods  as  his  own  pro]> 
erty,  and  in  order  to  retain  possession  of  them,  after  the  sheriff 
had  levied  on  them,  gave  security  to  the  sheriff  for  their  re- 
turn, in  case  a  return  should  be  adjudged.  He  subsequently 
delivered  the  same  goods  to  Arenz,  who  sold  them,  and  who 
M-as  in  consequence  thereof  summoned  as  garnishee,  on  the 
ground  that  the  goods  that  thus  came  to  his  possession,  were 
the  goods  of  Judson,  and  not  the  goods  of  Sheldon.  On  the 
trial  of  the  right  of  property  between  Sheldon  and  Reihle  and 
Bains,  the  jury  decided  (and  judgment  was  accordingly  given) 
that  the  goods  belonged  to  Judson.  They  were  consequently 
liable  to  the  attachment  of  Reihle  and  Bains.  The  object,  then, 
of  introducing  this  record  in  evidence,  was  to  establish  the 
fact  tliat  the  goods  which  Sheldon  had  delivered  to  Arenz, 
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were  the  goods  of  Judson,  and  liable  to  be  applied  to  the  debts 
of  tbe  attaching  creditors. 

A  judgment  binds  parties  and  i^rivies.  Consequently,  to 
establish  the  fact  that  the  goods  belonged  to  Judson,  and  not 
to  Sheldon,  the  record  was  not  only  the  best  evidence,  but 
conclusive  as  to  that  fact.  It  was  clearly  part  of  the  J'es  gesta 
to  ascertain  who  was  the  legal  owner  of  the  goods,  and  for 
that  ]nir2:>ose  the  record  was  properly  received  in  evidence. 
Whether  Arenz  was  to  be  affected  by  the  fraud  of  Judson,  . 
was  a  different  question,  and  must  depend  upon  evidence  ali- 
unde the  record.  The  record  proved  but  one  or  two  facts 
necessary  to  be  made  out,  so  as  to  make  Arenz  liable  to  ac-  ^ 
count  for  the  goods  as  garnisliee;  but  Avhether  such  other 
evidence  was  given  in  the  progress  of  the  cause  or  not,  does 
not  affect  the  propriety  of  receiving  the  record  in  evidence. 
The  record  was  therefore  good  evidence  as  far  as  it  went : 
and  consequently  the  fourth  assignment  of  error  can  not  be 
sustained. 

The  lifth  assignment,  that  the  Court  erred  in  rendering 
judgment  for  the  a]ipellees,  can  not  be  sustained.  This  Court 
has  frequently  decided,  that  where  the  Court  below  hear  the 
testimony  on  both  sides,  a  bill  of  exceptions  does  not  lie  to  its 
judgment  on  that  testimony. 

The  decision  of  the  Circuit  Court  is  therefore  affirmed  with 
costs. 

Judgment  affirmed. 


[*343] 


''■•William  P.  Grimsley  and  L.\urisox  Lev- 
ering, appellants,  v.  Joseph  Klein,  a2)pellee. 

Appeal  from  Sniigaiiion. 


LANDI.Onn    AMI    TKNANT — DlSTIJAINT — RlGIIT   OK    mOPEUTY. — A    liUlil- 

lord  who  lias  distraiiicd  upon  tlu'  poods  of  his  tonant.-has  a  sufficient  inter- 
est in  tiieni  to  enalile  liini  to  be  tlie  claimant  of  tlie  same  on  a  trial  of  the 
rifrht  of  proiKM-ty,  if  tliey  are  suliseijuently  taken  in  execution. 

Srinhlr,  Tliat  any  person  havinjr  an  interest  in  ijoods  and  chattels,  may  lie 
a  elaimantof  tlie  same,  and  have  ii  trial  of  tlie  ri^rhtof  proi>erty  between  the 
creditor  in  an  cxei'iition  hnicd  on  th(>  same,  ami  liimself. 

Lkash  AS  KviDKNCi:. — A  lease  can  not  l>e  read  in  evidence,  except  be- 
tween the  parties  to  the  same,  without  proof  of  its  execution. 

Tins  cause  was  heard  in  the  Satigamon  Circuit  Court,  at  the 
October  term,  183(5,  before  the   lion.  Stephen  T.  Logan.     On 

Cited:  Rights  of  distrainor.    35  111.  803. 
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the  trial  a  motion  was  made  by  the  appellants,  to  dismiss  the 
cause  for  want  of  jurisdiction,  because  the  claimant  was  not 
the  absolute  owner  of  the  goods  levied  upon  by  virtue  of  their 
execution,  but  only  interested  in  the  same  as  a  landlord  who 
had  distrained  upon  the  goods  for  rent.  This  motion  was  over- 
ruled by  the  Court,  and  the  ap23ellants  excepted.  Judgment 
was  rendered  for  the  appellee. 

J.  T.  Stcaet  and  M.  McConnell,  for  the  appellants. 

Wilson,  Chief  Justice,  delivered  the  OjDinion  of  the  Court : 

This  was  a  trial  of  the  right  of  jproperty.  During  the  prog- 
ress of  the  trial  in  the  Court  below,  several  exceptions  were 
taken  to  the  opinion  of  the  Court,  which  are  also  assigned  for 
error  here.  None  of  the  exceptions,  however,  are  considered 
well  taken,  except  that  which  relates  to  the  reading  in  evidence 
of  a  paper  23urporting  to  be  a  lease  from  Klein,  the  appellee,  to 
one  Bailey. 

The  record  shows  that  Klein  as  the  landlord  of  Bailey, 
,  distrained  the  goods  of  Bailey  for  rent  due.  Those  goods 
were  afterward  taken  in  execution  at  the  suit  of  Grimsley  and 
Levering,  and  upon  the  trial  of  the  right  of  property  between 
Klein,  the  landlord,  and  Grimsley  and  Levering,  the  execution 
creditors,  Klein,  in  order  to  prove  the  indebtedness  of  Bailey 
to  him  for  rent,  and  his  right  of  pi-operty  by  virtue  of  his  dis- 
tress, was  permitted  to  read  in  evidence,  without  any  proof 
of  its  execution,  a  lease  from  him  to  Bailey.  The  reading  of  the 
lease  was  objected  to  by  the  counsel  of  the  appellants,  but  the 
Court  overruled  the  objection,  and  after  hearing  all  the  testi- 
mony in  the  cause,  gave  judgment  in  favor  of  the  appellee. 

Upon  what  ground  the  introduction  of  the  lease  as  evidence 
in  the  case,  was  sought  to  be  excluded,  does  not  appear  from 
the  bill  of  exceptions ;  but  inasmuch  as  it  professes 
to  contain  all  the  *testimony  given  in  the  cause,  and  [*34-i] 
as  there  appears  to  have  been  no  proof  of  the  execu- 
tion of  the  lease,  we  are  bound  to  say  that  the  Court  erred  in 
overruling  the  motion  to  reject  it.  Under  the  statute  a  party 
to  a  written  agreement  upon  which  suit  is  brought,  or  which 
is  relied  upon  by  way  of  defense,  or  set-off,  can  not  deny  its 
execution  except  under  oath.  This  statutory  provision,  it  is 
clear,  is  not  applicable  to  the  present  case.  The  appellants' 
names  were  not  signed  to  the  lease,  nor  were  they  any  way 
privy  to  it;  they  therefore  had  a  right  to  require  proof  of  its 
execution ;  and  the  party  offering  it  was  bound  to  make  such 
proof  before  it  could  be  legally  given  in  evidence.  For  this 
reason,  the  judgment  of  the  Com-t  below  is  reversed,  the  cause 
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remanded  witli  an  order  for  a  venire  de  now,  and  tliat  the 
Court  proceed  according  to  this  opinion. 

Judgment  reversed. 


John  JACKSO^^,  ex  dem.  Murray  McCoxxell,  plaintiff 
iu  error,  v.  De  La  Fayette  Wilcox,  defendant  in 
error. 

Error  to  CooJc. 

Public  lands — Drxisrox  of  Register  and  Receiveti  of  Land  Of- 
fice.— The  decision  of  the  Register  and  Receiver  of  a  Land  Ottico,  like  that 
of  all  other  tribunals  where  no  appeal  is  allowed,  is  final  and  conchisivc, 
upon  all  the  facts  submitted  by  law.  to  their  examination  and  decision. 
'J'heir  determination,  in  relation  to  the  right  of  pre-emption  to  a  tract  of 
land  within  their  jurisdiction,  is  conchisive." 

Same — Reseuvation. — There  can  be  neither  a  reservation,  nor  an  api)ro- 
priation  of  the  public  domain,  for  any  purpose  whatever,  without  exj^ress 
authority  of  law. 

Neither  the  President  nor  any  officer  of  the  g'^vernmeTrt,  have  power  to 
make  such  approjiriation  or  reservation,  without  such  authority. 

Same — Ft.  DKAiinouN  ueseuvation. — The  acts  of  tlie  Secretary  of  War. 
and  the  Commissioner  of  the  General  Land  Olfice.  in  making  a  reservation  of 
Fort  Dearborn,  of  the  land  upon  which  it  was  situated,  were  unauthorized 
by  law,  and  void. 

XoRTii  Western  Territory. — The  North  Western  Territory  was  ceded 
by  Virginia  to  the  United  States,  as  a  common  fund  for  the  use  and  benefit  of 
ail  fhe  States,  according  to  thoir  usual  respective  proj^ortions  in  the  general 
charge  and  expenditure,  and  shouhl  be  faithfully  and  bona /ide  disposed  of, 
for  that  purpose,  and  for  no  other  use  or  purpose  whatever. 

Assent  of  State.— The  assent  of  a  State  legislature  is  necessary  to  the 
erection,  by  the  United  States,  of  forts  and  permanent  garrisons  within  the 
boundaries  of  a  State. 

CoNSTurcTioN. — The  term  "appropriation,"  used  in  the  pre-emption  laws, 
means  an  application  of  lands  to  some  specific  use  or  pm-pose,  by  virtue  of 
law,  and  not  by  any  other  power. 

Ejectment — Parties. — .\n  action  of  ejectment  can  be  maintained  against 
a  military  otlicer,  in  the  occupation  of  lands,  as  such. 

Fraud — What  amounts  to. — To  constitute  actual  fraud  between  two  or 
more  persons,  to  the  prejudice  of  a  third,  contrivance  ami  design  to  injure 
sui'h  third  person  by  depriving  him  of  some  right,  or  otherwise  impairing 
it,  must  be  shown.  Actual  fraud  is  not  to  be  presumed,  but  ouglit  to  be 
]iroved  by  the  party  who  alleges  it;  and  if  the  motive  and  design  of  an  act 

Cited:  Pre-emption  right.  44  111.  46fi.  Presumption  as  to  motive.  75 
Jd.  147.  Decision  of  otlicers  under  pre-emption  laws  conclusive.  84  Id.  458; 
J 7  Id.  ;na:  54  Id.  51. 

Reversed:     Wilcox  r.  .Tackson.  ."8  U.  S.  d.S  Pet.),  4. 

"  I'liblir  hinds—I'rf-ciupfioii — llotr  far  d^'cisiotm of  ojficrrs  arc  ronrhatirr. 
I'hc  dpc'iKionit  of  thi'  jyrojwr  o/firrrs  of  the  Land  Department,  upon  the  tes- 
timony before  them,  in  jiroce -dings  uiider  the  j)re-emption  laws,  are  con- 
(  ln*iive  between  the  parlies.  In  addition  to  the  above  ca.se  of  Mc(\)niiell  r. 
\\'ilcox,  see  Robbiiis  »•.  Bunn,  54  111.  48;  Danforth  r.  Morrical,  84  111.  456; 
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maybe  traced  to  an  honest  and  legitimate  source  equally  as  to  a  corrupt  one, 
the  former  ougfht  to  be  preferred. 

Fraud  may  consist  in  making  a  false  representation  with  the  knowl- 
edge at  the  *time  that  it  is  false,  with  a  design  to  deceive  and  de-     [*345J 
fraud,  or  in  the  willful  concealment  of  the   truth,   for   a   similar 
purpose. 

Pre-emption  laws.— The  pre-emption  laws  grant  to  the  pre-emptioner 
an  estate  in  land  upon  conditions,  which  becomes  absolute  upon  the  per- 
formance of  those  conditions. 

Remedy. — The  law  of  the  State  where  the  land  is  situated,  is  to  govern 
both  as  to  the  form  of  the  remedy,  and  the  evidence  of  title. 

Contracts — Construction. — In  regard  to  municipal  rights  and  obliga- 
tions the  government,  as  a  moral  being,  must  be,  in  contracting,  subject, 
in  the  absence  of  a  law  of  Congress  in  relation  thereto,  to  the  laws  of  tlw 
States,  and  the  same  principles  and  rules  of  interpretation  of  contracts  and 
acts  growing  out  of  them,  as  prevail  between  individuals,  must  be  applica- 
ble to  it. 

The  character  of  a  general  law,  and  the  force,  effect,  and  application 
thereof,  are  not  to  be  determined  by  the  character  of  the  parties  to  the  ac- 
tion. If  the  act  of  the  legislature  making  a  register's  certificate  of  the  pur- 
chase of  a  tract  of  land  of  the  United  States,  evidence  of  title,  is  valid  as 
a  rule  of  decision  between  citizens  of  the  State  of  Illinois,  it  is  also  valid 
between  a  citizen  and  the  United  States. 

Statute — Construction. — The  act  of  the  legislature  of  the  State  of  Illi- 
nois, making  the  register's  certificate  of  the  purchase  of  land  at  the  United 
States  Land  OiSces,  evidence  of  title,  does  not  conflict  with  the  ordinance  of 
1787. 

Reservation — Act  op  1830. — The  act  of  Congress  of  1830,  provided 
"  That  the  right  of  pre-emption  under  this  act  does  not  extend  to  any  lands 
which  are  reserved  from  sale  by  an  act  of  Congress,  or  by  order  of  the  Presi- 
dent, or  which  may  have  been  appropriated  for  any  purpose  whatever,  or 
for  the  use  of  the  United  States,  or  either  of  the  States  in  which  they  may 
be  situated."  The  proclamation  of  the  President  advertising  the  lands  for 
sale,  stated  that  "  The  lands  reserved  by  law  for  the  use  of  schools,  and  for 
other  purposes,  will  be  excluded  from  sale."  The  Commissioner  of  the  Gen- 
eral Land  OfHce  wrote  a  letter  to  the  Secretary  of  War,  stating  that  the 
whole  of  Fractional  Section  10  was  reserved  for  military  purposes.  This 
letter  was  in  reply  to  a  request  from  the  Indian  agent  at  Chicago,  to  the 
Secretary  of  War,  requesting  that  Section  10  might  be  reserved  for  the 
Indian  Department,  and  by  the  latter  transmitted  to  the  Secretary  of  War. 
Held,  that  there  was  no  legal  reservation  of  Section  10.  Held,  also, 
that  under  a  fair  construction  of  the  aforesaid  act,  and  the  act  authorizing 
the  President  to  reserve  such  lands  as  he  may  <leem  necessary  for  military 
posts;  lands  not  expressl}^  reserved  in  the  proclamation  of  the  President, 
were  subject  to  sale,  though  they  had  previously  been  reserved  by  law. 

The  admitting  of  a  portion  of  Section  10,  the  whole  of  which  the  Com- 
missioner of  the  General  Land  Office  had  declared  was  reserved  for  militaiy 
purposes,  to  be  entered  by  a  pre-emptor,  is  a  declaration  on  the  part  of  the 
government  that  there  was  no  legal  reservation. 

Patent — Evidence. — A  patent  is  not  the  title  itself,  but  the  evidence 
thereof. 

Bennett  t'.  Farrar,  2  Gilm.  598;  Gray  v.  McCance.  14111.344;  Johnson  r. 
Towsley,  18  U.  S.  (13  Wall.)  72;  Warren  v.  Van  Brunt,  86  U.  S.  (19  Wall.) 
646;  Shepley  v.  Cowan,  91  U.  S.  330;  Moore  r.  Robbins,  96  U.  S.  530;  Mar- 
quez  V.  Frisbie,  101  U.  S.  473;  Vance  v.  Burbank,  lOl  U.  S.  514;  Quinby  r. 
Conlon,  104  U.  S.  420;  Starr  &  C.  111.  Stat.,  Ch.  51,  1[  21,  and  authorities 
cited. 

Snrh  decisions  are  not  conchtsii^e  of  the  rights  of  the  United  States. 
United  States  v.  Minor,  114  U.  S.  233. 
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In  a  republic,  the  title  to  land  derived  from  the  government,  springs 
from  the  law. 

Register's  certificate. — The  certificate  of  a  Register  of  a  Land  Office, 
of  the  purchase  of  a  tract  of  land  from  the  United  States  is  of  as  high 
authority  as  a  patent. 

CONSTRUCTTOX. — The  -words  "better,  legal,  paranioi(7it title," Msedinthe 
act  of  the  legislature,  making  the  certificates  of  the  Land  Officers  evidence, 
do  not  mean  the  title  of  the  United  States;  but  thej' refer  to  cases  where 
the  United  States  had  not  the  title  at  the  time  of  the  sale  and  issuing  of  the 
certificate. 

Jurisdiction — Parties. — The  United  States  could  not  be  a  defendant  in 
in  a  State  court  to  any  action  whatever,  such  court  having  no  jurisdiction 
over  her;  and  consent  could  not  give  it.  And  although  it  is  certainh-  true 
that  the  tenant,  in  all  actions  of  ejectment,  may  defend  himself  by  showing 
the  title  of  his  landlord,  it  does  not  follow  that  the  party,  who  could  not  be 
a  defendant  for  want  of  jurisdiction  in  the  court  over  him,  may  defend 
himself  in  such  case  in  the  name  of  a  person,  who,  upon  no  reasonable 
suiiposition,  could  be  considered  as  standing  in  the  relation  of  a  tenant. 

This  cause  was  tried  at  the  October  tei'm,  lS3f),  of  the  Cook 
Circuit  Court,  before  tlie  Hon.  Thomas  Ford.  Judgment  was 
rendered  for  the  defendant  in  that  Court. 

M.  McConnell,  for  tlie  i")laintiff  in  error. 

[*34:6]     "D.  J.  Baker,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court:  (1) 

This  was  an  action  of  ejectment  coninienced  in  the  Circuit 
Court  of  (yook  county,  to  recover  possession  of  a  part  of  the 
S.  W.  fractional  quarter  of  section  10,  T.  39  N.,  E.  14  E.,  on 
wliicli  Fort  Dearborn  is  situated,  and  was  submitted  for  the 
decision  of  the  Circuit  Court  u]X)n  an  agreed  case,  in  the  nat- 
ure of  a  special  vei'dict.  The  Circuit  Court,  after  mature  ex- 
amination of  tlie  various  ]ioints  ])rescnted  in  the  case  and  de- 
liberation thereon,  delivered  an  opinion  in  which  it  decided 
that  the  entry  and  ]nirchase  by  lieaubien  of  the  tract  of  land 
ill  (piestion,  under  the  j  re-emption  act,  was  valid  and  legal  in 
every  resjiect ;  but  that,  for  the  reason  given  in  its  opinion, 
which  will  be  examined  hereafter,  lie  could  not  assert  his  right 
against  the  "  United  iStatesm  the  ]n-esent /<>/•;;?,  of  action,"  and 
accordingly  rendered  judgment  for  the  defendant. 

To  revise  this  judgment  the  present  writ  of  error  has  been 
])rosecutcd. 

The  i)rinci|ial  and  direct  ern»r  relied  on  by  the  jilaintilT  in 
this  cause  is  tin's  jjortion  of  the  dtjcision  of  the  Circuit  Court; 


(1)  This  cause  was  heard  at  ilie  last  DiM'cmbor  term  of  thi«  Court.     I/OCK- 
wooi),  .Justice,  disseuli'd  from  tlic  opinion  of  tlii>  majoritv  o''  tli(>  Court,  and 


Ik)ck- 

,,,.,,.,,,.,..,,,,,,,,......,,.,.,........,,.,,.,,....,,.,  ,..,,j,..., ,  »^    ....   X  ,...rt,  and 

Wilson,  Chief  .Justice,  being  interested  in  the  decision  of  the  questions  in- 
volved in  the  cause,  gave  no  opinion. 
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and  it  might,    perliaps,    be    sufficient   to  merely    review  the 
grounds  upon  which  that  part  of  the  decision  has  been  predi- 
cated ;  but  as  the  case  is  marked  with  facts  which  bring  into 
discussion  principles  of  a  peculiarly  interesting  and  important 
character,  it  has  been  considered  more  necessary  and  proper  to 
examine  the  whole  case  as  presented  by  the  record.     And  here 
it  may  not  be  amiss    in  the   consideration  which  is  to  be  be- 
stowed upon  it,  and  to  a  correct  elucidation  of  the  respective 
rights  of  the  parties  to  the  controversy,  to  recur  very  briefly 
to  a  review  of  the  history  of  the  public   lands  in  the  Western 
States.     The    whole   territory   north    of  the  river  Ohio,  and 
west  of  Pennsylvania,  extending  northwardly  to  the  northern 
boundary  of  the  United  States,  and  we&twardly  to  the  Missis- 
sippi river,  was  claimed  by  Yirginia,  and  she  insisted  that  the 
same  was  within  her  chartered  limits.     During  the  war  of  the 
devolution  her  gallant  troops,  under  the  command  of  George 
Kogers  Clark,  conquered  the  country,  and  she  came  into  the 
possession  of  the  French  settlements  at  Vincennes,  and  those 
situated  on  the  Mississippi  river.     The  States  of  Massachusetts, 
Connecticut  and  New  York  also  claimed  considerable  portions 
of  the  same  territory.     Many  of  the  other  States  whose  limits 
contained  but  a  very  small  portion  of  waste  and  uncultivated 
lands  contended  that  a  portion  of  the  immense  body  of 
waste  lands  lying  within  the  territory  claimed  by  *Vir-    [*34:7] 
ginia  and  the  other  States  who  had  advanced  their  re- 
spective claims  to  the  same,  ought  to  be  apjjropriated  as  a  com- 
mon fund  to  pay  the  expenses  of  the  war.     Congress,  with  the 
desire  and  hope  of  composing   these    conflicting  claims  and 
opinions,  recommended  to  the  States  having  these  large  tracts 
of  unappropriated  and  waste  lands  in  the  now  Western  States,  to 
make  a  liberal  cession  to  the  United  States  of  a  portion  of  their 
respective  claims  for  the  benefit  of  all  the  States  composing  the 
Union.     Virginia,  acting  on  the  suggestion,  on  the  1st  of  March, 
1784,  ceded  to  the  United  States  all  her  right,  title  and  claim  to 
the  territory  north  west  of  the  river  Ohio  on  certain  conditions, 
some  of  which  were,  "  That  the  rights  of  the  old  French  settlers 
should  be  secured;  that  150,000  acres  near  the  rapids  of  the  Ohio 
for  her  State  troops  who  had  reduced  the  country,  and  another  of 
about  3,500,000  to  satisfy  bounties  promised  to  her  troops,  on 
the  continental  establishment,  should  be  reserved  ;"  but  the 
most    important  condition  of    the  cession  was  that  "all  the 
lands  within  the  territory  so  ceded  and  not  reserved  or  appro- 
priated to  the  purposes  named  in  the  act  of  cession,  should  be 
considered  a  common  fund  for  the  use  and  benefit  of  such  of 
the  United  States  as  had  or   should    become  members  of  the 
Confederation,  Virginia  inclusive,  according  to  their  usual  re- 


347  YANDALIA. 


McConnell  v.  Wilcox. 


si)eetive  ]iroportions  in  the  general  charge  and  expenditures, 
and  should  be  faithfully  and  bonajide  dis];osed  of  for  that  pur- 
pose, and  for  no  other  use  or  ])urpose  whatsoever."  In  June, 
17S6,  Congress  recommended  to  the  legislature  of  Virginia  to 
I  take  into  consideration  their  act  of  cession,  and  revise  the  same  so 
far  as  to  empower  the  United  States  to  make  such  a  division 
of  the  territory  of  the  United  States,  lying  northerly  and 
westerly  of  the  river  Ohio,  into  distinct  republican  States,  nt»t 
more  than  five  nor  less  than  three,  as  the  situation  of  that 
country  and  future  circumstances  might  require;  Mdiich  States 
sliould  hereafter  become  members  of  the  Federal  Union  and 
have  the  same  rights  of  sovereignty,  freedom  and  inde]  endence 
as  the  original  States,  in  conformity  with  the  resolution  of 
Congress  of  the  10th  of  October;  to  which  revision  and  altei'- 
ation  so  proposed,  the  State  of  Yii-ginia,  on  the  30th  of  De- 
cember, 1788,  by  her  legislature  assented,  and  did  ratify  and 
conlirmthe  same  and  the  5th  Article  of  the  Ordinance  of  Con- 
gress in  relation  thereto.  Xew  York,  Massachusetts  and  Con- 
necticut made  similar  cessions,  and  thus  the  conHicting 
claims  of  these  States  were  adjusted.  This  succinct  narrative 
of  the  manner,  and  the  objects  for  which  these  se-seral  ces- 
sions were  made,  will  be  obvious  when  the  power  of  the  Uni- 
ted States  to  make  approjiriations  of  the  public  domain,  and 
tlie  );articular  manner  in  which  they  may  be  done,  and  objects 
to  which  such  approjiriations  are  aj)plied  shall  have  been  con- 
sidered. 
["^'848J  *From  the  facts  disclosed  in  the  agreed  case,  of 
which  we  shall  recite  such  jiarts  as  we  deem  material 
to  be  examined  and  considered,  it  apjiears  that  I'eaubien,  in 
the  year  1817,  bought  a  house  on  the  fraction  of  land  in  ques- 
tion, from  one  Dean,  an  army  contractor,  for  ^1,000  ;  also,  an 
enclosure  and  garden  attached  thereto,  which  were  in  }ios8es- 
sion  of  and  occu])ied  by  said  Dean  ;  that  thereupon  Beaubien 
took  ])08session  there(»f  and.occu|)ied  the  same,  and  cultivated 
a  part  of  the  enclosure  and  gaiden  in  every  year,  from  1817  t«» 
the  ll»th  of  June,  188(5;  that  in  18'2;},  certain  factory  houses 
built  on  the  said  land,  were,  by  the  order  of  the  Secretary  of 
the  Treasury,  sold,  and  one  AVhiting  became  the  jiurchaser. 
Jn  the  same  year.  Whiting  sold  the  same  to  the  American  Fur 
Company  ;  and  the  said  company  sold  the  same  to  Beaubien 
for  live  hundred  dollars,  who  took  ]iossession  thereof  and 
continued  to  occu]>y  the  same,  together  with  a  ]^art  of  tlu' 
said  (piarter  section  of  land,  to  the  date  of  tl»e  commencement 
of  tliis  suit.  The  occupation  and  use  of  the  buildings  and 
ground,  by  I'eaubien,  was  undisturbed  and  undispiited,  by  any 
person  whomsoever,  from    the    year    1817  to   the     time    of 
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commencing  the  present  action.  It  further  ap])ears,  that 
upon  this  state  of  facts,  Boaubien  having  cultivated  a  part 
of  the  S.  W.  fractional  qr.,  S.  10,  T.  39,  N.,  K.  14,  E.,  and 
being  in  actual  possession  of  the  part  cultivated  on  the  29th 
May,  1830,  (the  date  of  the  lirst  pre-em]3tion  law)  and  that 
lie  also  cultivated  a  part  in  1833,  was  in  actual  possession  on  the 
19th  June,  1834  (the  date  of  the  last  ]U"e-emption  law),  and  that 
being  thus  possessed,  on  the  7th  May,  1831,  he  made  ap- 
plication for  a  pre-emption  to  the  Land  Officers  at  Palestine, 
which  was  rejected,  though  on  the'  same  day  a  pre-emption 
was  granted,  at  the  same  office,  to  onellobert  A.  Kinzie,  for  the 
north  fractional  quarter  of  the  same  section.  He  also  applied, 
in  June,  1834,  to  the  Land  Office  at  Danville  for  a  ])re-emp- 
tion,  which  was  refused  ;  and  he  was  informed  that  the  tract 
claimed  had  been  reserved  for  military  purposes  ;  that  after  the 
establishment  of  the  Land  Office  at  Chicago,  the  President  of 
the  United  States,  on  the  12th  February,  1835,  by  procla- 
mation, dij-ected  various  lands  in  that  district,  in  which  it  is 
admitted  the  lands  in  question  are  to  be  ex])osed  to  sale  on 
the  15th  June,  1835,  including  the  South  West  quarter  of 
Section  10,  unless  the  same  is  excei)ted  in  the  terms  used  in 
said  proclamation,  under  the  words,  "  The  lands  reserved  by 
law  for  the  use  of  schools,  and  for  other  purposes,  will  be  ex- 
cluded from  sale."  Appended  to  this  proclamation,  is  a  gen- 
eral notice  to  all  persons  claiming  pre-emptions  to  any  of  the 
lands  directed  to  be  sold,  requiring  them  to  appear  before  the 
register  and  receiver,  before  the  day  of  sale,  and  make  proof 
of  their  pre-emption.  The  Commissioner  of  the  General 
Land  Office  transmitted  to  the  Land  Office  at  Chicago, 
the  extended  ])lat  of  the  lands  in  *the  i)roclamation  [*349] 
described,  marking  and  coloring  thereon  certain  lands 
to  be  reserved  from  sale  ;  but  no  part  of  fractional  section 
10,  w^as  so  marked  to  be  reserved.  On  the  28th  of  May, 
1835,  it  further  appears  that  Beaubien  applied  at  the  Land 
Office,  at  Chicago,  and  there  proved,  to  the  satisfaction  of  the 
register  and  receiver,  that  he  was  entitled  to  a  pre-emption 
on  said  lands,  under  the  act  of  the  19tli  of  June,  1834;  and 
on  the  same  day  entered  and  ]rarcliased,  by  means  of  his 
pre-em])tion,  the  South  West  fractional  quarter  of  Section  10 
aforesaid,  in  due  form  of  law,  by  ])aying  the  purchase  money 
and  obtaining  the  receiver's  receipt,  and  register's  certificate 
of  entry  and  purchase.  It  also  appears,  in  the  agreed  case, 
that  the  lessor  of  the  plaintiff  duly  and  formally  purchased  of 
Beaubien,  before  the  commencement  of  this  suit,  so  much  of 
fractional  section  10  as  is  now  in  controversy,  including  the 
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stockade  and  fort,  with  uotica  that  a  controversy  existed  as  to 
the  iitle  of  the  same. 

It  further  appears  that  at  the  commencement  of  the  suit,  tlie 
defendant,  as  an  officer  of  the  army,  with  soldiers  under  liis 
command,  occupied  the  post  (consisting  of  some  wooden  build- 
ings, and  a  stockade  of  pickets  agreed  to  be  worth  three  dol- 
lars i^er  month)  by  orders  from  the  Secretary  of  War.  This 
])ost  was  lirst  occupied  by  the  troojis  of  the  United  States,  in 
1804,  and  such  occupation  continued  until  the  Kith  of  August, 
1812,  when  it.  was  taken  by  the  sa^  ages,  and  the  troops  all 
massacred.  On  the  4th  of  July,  181G,  it  was  re-occupied  by 
the  United  States  troops,  and  such  re-occupation  continued 
until  May,  1823,  when  it  was  abandoned  by  the  order  of  the  gov- 
ernment, an  Indian  agent  being  left  in  possession.  Some  fac- 
tory houses  were  built  on  the  fraction  for  the  use  of  the  In- 
dian Dei'.artment.  On  the  lUtli  of  August,  1828,  it  was  again 
occu|)ie(l  by  the  United  States  troops,  and  in  May,  1831,  evac- 
uated, and  left  in  the  possession  of  a  citizen,  who  authorized" 
another  citizen  to  take  possession  thereof.  In  1832,  it  was 
again  i-e-occupicd  by  the  troops,  and  such  re-occupation  con- 
tinued up  to  the  commencement  of  this  action.  Tlie  lands  in 
question  were  surveyed  in  1821.  On  the  2d  of  September, 
1824,  the  Indian  agent  at  Chicago  wrote  a  letter  to  the  Sec- 
retary of  War,  requesting  that  the  tract  in  questi<^n  might  be 
reserved  for  the  use  of  the  Indian  Agency  at  that  ])lacc; 
which  letter,  it  appears,  was,  on  the  30th  of  the  same  month, 
transmitted  to  the  Connnissioner  of  the  General  Land  Offict, 
with  a  re(]uest  that  fractional  section  10  aforesaid  might  be 
reserved  for  the  use  of  the  Indian  DepartmcTit.  In  reply 
to  this  letter,  the  connnissioner,  on  the  1st  of  October  follow- 
ing, directed  that  the  whole  of  fractional  section  lO  aforesa'd, 
should  be  reserved  for  military  puri)oses.  In  January,  1834.  the 
Commissioner  of  the  General  Land  Office  addressed  a  note  to 
the  Secretary  of  War,  inquiring  whether  the  said  frac- 
[*350]  tion  was  *reser\ed  for  military  purposes,  or  for  the 
use  of  the  Indian  Department,  and  was  answered  that 
it  was  wanted,  and  then  used,  for  military  purjiose.-.. 

The  case  also  exhibits  as  evidence,  the  dui>licaic  receijit  of 
the  receiver  of  ])ublic  moneys  of  the  Land  Offii'c  at  Chicago, 
expressing  on  its  face  full  i)ayment  of  the  i>ui''-hase  money  by 
IJeaubien,  for  the  fractional  tpiarter  section  oi  land  in  contro- 
versy, under  the  pre-emption  act  of  the  l^iii  of  June,  ISJU; 
also  a  certiticate  of  the  Kegister  of  tlie  same  Land  Office,  stating 
the  fact  of  i)urchase  and  sale,  under  the  saaie  pre-cmiition  law 
])y  the  same  individual;  the  original  of  which,  it  is  admitted' 
is  on  file  in  the  General   Land  Office;  and  another  certificate' 
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by  the  same  register,  given  to  the  purchaser,  stating  the  fact, 
that  the  sale  and  purchase  are  matters  of  record  in  his  ofhce; 
and  lastly,  a  deed  for  the  premises  in  question,  from  the  pre- 
emptor  to  the  lessor  of  the  plaintiff.  Upon  this  exhibition  of 
title  by  the  lessor  of  the  plaintiff,  and  all  the  facts  comiected 
therewith,  as  disclosed,  and  the  several  acts  of  Congress  appli- 
cable thereto,  and  the  laws  of  this  8tate,  he  insists  that  he  is 
entitled  to  recover  the  possession  of  the  premises  sued  for; 
having,  as  he  contends,  shown  a  legal  title  to  the  same,  and  the 
right  of  possession.  The  defendant  insists,  1st,  that  no  act  of 
ejectment  will  lie  q.gainst  the  commander  of  a  fort;  2d,  that 
the  fraction  of  said  land  in  question  was  reserved  or  appro- 
priated by  lawful  authority,  for  military  purposes;  and  that, 
'  therefore,  the  land  officers  had  no  jurisdiction  over  it  to 
authorize  the  granting  of  a  pre-emption  to  it,  or  to  sell  it ;  and 
that  their  acts  are  necessarily  void,  and  convey  no  title  what- 
ever to  the  pre-emptor  ;  3d,  that  the  legal  estate  in  the  land 
is  still  in  the  United  States,  and  that  a  patent  is  necessary  to 
be  issued  before  a  divestiture  of  the  title  of  the  government  can 
take  place ;  4th,  that  the  government,  though  no  party  to  the 
suit,  may  assert  its  right  to  the  ground,  through  the  officer  in 
the  possession  thereof. 

In  the  investigation  proposed  to  be  given  to  the  case  before 
us,  the  several  points,  in  the  natural  order  in  which  they  occur, 
with  the  facts  and  jDrinciples  they  involve,  will  be  discussed, 
and  such  conclusions  stated  as  seem  to  be  justly  inferrible 
therefrom.  Adhering  to  this  order,  we  propose  to  examine, 
first,  all  the  essential  facts  connected  with  the  disposition  and 
title  to  the  land,  as  set  forth  on  the  part  of  the  lessor  of  the 
plaintiff ;  and  we  are  necessarily  led  to  the  inquiry.  What  is 
the  character  of  the  title  exhibited?  To  ascertain  this,  it  will, 
we  apprehend,  be  unnecessary  to  particularly  enumerate  more 
of  the  provisions  of  the^various  acts  of  Congress,  which  pro- 
vided for  the  sale  and  disposal  of  the  public  lands,  than  relate 
directly  to  the  pre-emptions  authorized  by  the  laws  of  1830 
and  1834  ;  and  such  other  acts,  as  taken  in  connection 
therewith,  have  a  bearing  on  *this  case  ;  and  from  [*351] 
which,  to  ascertain  whether  the  acts  of  the  register 
and  receiver,  in  this  particular  case,  are  within  the  scope  of 
the  powers  confer  red,  and  the  duties  required  of  them,  by  law. 
It  can  not,  we  apprehend,  be  denied,  that  if  these  acts  have 
been  confined  within  the  limits  of  the  jurisdiction  confided  toj 
these  officers,  such  acts  must  be  valid  and  binding,  unless  ani 
appeal  has  been  provided  for,  or  a  revision  of  their  decision  in 
some  other  mode  is  prescribed  by  law.  The  Supreme  Court 
of  the  United  States  have,  in  a  variety  of  cases,  asserted  this 
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doctrine,  aud  particularly  in  the  cases  of  Brown  et  al.  v.  Jacl- 
,'<on,  7  Wheaton  ;  PoWs  Lessee  v.  Wendell,  5  Wlieaton;  1 
Cranch,  171 ;  4  Wheaton,  423  ;  3  Peters,  412  ;  4  Peters,  5<)3  ; 
2  Peters,  147,  168.  That  Court  has  said  in  these  cases,  "That 
the  decisions  of  the  Board  of  Commissioners,  under  the  acts 
of  Congress  providing  for  indemnilication  of  claimants  to 
jniblic  lands,  in  the  Mississip})i  Territory,  are  conclusive  be- 
tween the  parties,  in  all  cases,  within  the  jurisdiction  of  the 
Commissioners."  That  as  to  irregularities  committed  by  the 
ofhccrs  of  the  government  ])rior  to  the  grant,  the  Court  does 
not  express  a  doubt,  but  the  go\ernnient,,  and  not  the  indi- 
vidual, must  bear  the  consequences  resulting  from  them. 
This  Court  disavows  having  ever  decided  more  than  that  an 
entry,  or  other  legal  incipiency  of  title,  was  necessary  to  tlie 
\alidity  of  a  grant  issued  by  North  Carolina,  for  lands  in 
Tennessee,  after  the  separation.  They  have  never  ex))ressed 
an  inclination  to  let  in  inquiries  into  the  frauds,  irregularities, 
acts  of  negligence,  or  of  ignorance,  of -the  officers  of  govern- 
ment prior  to  the  issuing  of  the  grant;  but  on  the  contrary, 
have  exj'.ressed  the  opinion  tJuit  the  government  must  bear 
the  consequences.  "It  is  a  universal  principle,  tliat,  wliere 
])ower  or  jurisdiction  is  delegated  to  any  public  officer,  or  tri- 
l)unal,  over  a  subject  matter,  and  its  exercise  is  confined  to  his, 
»»r  their  discretion,  tlie  acts  so  done,  are  binding  and  valid  as 
to  the  subject  matter;  and  individual  rights  Avill  not  be  dis- 
turbed collatei'ally  for  anything  done  in  tlie  exercise  of  that 
discretion,  within  the  authority  and  ])ower  conferred.  The 
only  (juestions  which  can  arise  between  an  individual  claiming 
a  right  under  the  acts  done,  and  the  public,  or  any  ])ers(»n 
denying  their  validity,  are  power  in  the  officer  and  fraud  in 
the  jiarty  ;  all  other  questions  arc  settled  by  the  decision  made, 
or  act  dime,  by  the  tribunal  or  officer,  whether  executive, 
legislative,  judicial  or  sjjecial,  unless  an  apjieal  is  })rovided  for, 
or  other  revision,  bv  some  ap]!ollate,  or  sui:ervisory  tribunal, 
is  j)rescribed  by  law."  Proceeding  tlien  to  ascertain  what  those 
])owers  and  duties  are,  it  will  be  seen,  tliat  by  the  act  of  liS3(t, 
it  is  ]ii-ovided  tliat  every  s(?ttler  and  occujiant  of  tlie  ]uiblic 
lands,  who   cultivated  any  ]>art  thereof  in    1^21»,  and  was  ir 

actual  possession,  on  tlie  20th  day  of  ^lay,  1S30,  slioukl 
[*3,52]     be  cTititled  *to  enter,  at  private  sale,  a  quarter  section, 

to  include  his  improvements. 
The  act  further  ]u*ovides,  "  That  the  right  of  ])re-emption 
under  this  act,  does  not  extend  to  any  lands  wliich  arc  reserved 
from  sale  by  an  act  of  Congress,  or  by  order  of  tlie  President, 
or  which  may  have  been  ap])ropriat('d  for  any  purpose  what- 
ever, or  for  the  use  of   the   United  States,   or   cither  of   tho 
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States  in  wliich  they  may  be  situated."  The  act  of  1834,  pi"o- 
An'des,  "  That  every  settler  and  occupant  of  the  public  laud, 
who  cultivated  any  part  thereof  in  1833,  and  was  in  actual 
possession  on  the  19th  June,  1834,  should  have  a  similar  right 
to  enter  a.t  private  sale,  a  quarter  section  to  include  his  improve- 
ments." This  act  also  revives  the  act  of  1830,  and  contin- 
ues it  in  force  for  two  years.  ]^ow  under  these  acts,  what 
were  the  duties  the  Land  Officers  had  to  perform  ?  Were  they 
not  to  satisfy  themselves  that  the  ap23licant  for  the  pre-emp- 
tion had  proven  himself  an  occupant  and  settler  within  the 
provisions  of  these  acts,  and  had  cultivated  a  part  of  the 
tract  applied  for,  according  'to  the  requirements  thereof  ?  If 
satisfied  of  these  facts,  and  the  land  was  not  reserved,  or  ap- 
propriated within  the  meaning  of  the  recited  provisions  of  the 
pre-emption  laws,  but,  on  the  contrary,  had  been  proclaimed 
for  sale,  by  the  order  of  the  President  of  the  United  States,  by 
what  right,  or  the  exercise  of  any  other  than  an  arbitrary 
will,  could  they  have  refused  to  permit  the  applicant  to  enter 
and  purchase  the  tract  in  question  ?  The  proof  shows,  that 
this  land,  with  others  in  the  district,  was  ordered  for  sale,  and 
that  while  other  tracts  were  designated,  by  coloring  them  on 
the  maps  as  excluded  from  sale,  this  tract  was  not  so  colored  ; 
that  no  information  had  been  communicated  to  the  officers, 
from  any  department  of  the  government,  that  the  land  had 
been  reserved  or  appropriated,  or  that  it  in  any  way  fell 
within  the  exceptions  enumerated  in  the  pre-emption  acts,  an- 
terior to  the  entry,  sale  and  purchase  by  Beaubien.  In  the 
absence  of  any  such  information,  they  were  necessarily  bound 
to  decide  that  they  had  no  power  themselves  to  withhold  it  from 
sale  ;  and  had  they  not  granted  the  pre-emption  to  Beaubien, 
by  what  authority  would  they  have  been  justified  from  expos- 
ing it  to  public  sale,  as  they  were  ordered  by  the  President's 
proclamation?  How  were  they  to  determine  that  the  govern- 
ment had  not  chosen  to  expose  it  to  public  sale,  in  the  absence 
of  all  instructions  to  the  contrary,  and  with  no  evidence  what- 
ever that  it  was  legally  reserved  from  sale,  or  excluded  by  the 
provisions  of  the  pre-emption  acts?  An  analogous  case, 
which  seems  to  be  striking,  has  been  put,  and  for  the  sake 
of  illustration,  it  will  be  stated.  By  law,  all  lands  contain- 
ing lead  ore.  are  reported  b}^  the  surveyor.  If,  however,  a 
tract  not  so  reported,  should  contain  lead  ore,  and  not  be  dis- 
covered before  the  sale,  after  it  should  have  been  duly 
sold,  could  the  ^United  States  annul  the  sale?  It  [*353] 
would  be  difficult  to  affirm  it  could,  because  the  offi- 
cers had  jurisdiction  to  sell,  and  had  no  evidence  that  it  con- 
tained ore.     But  the   present  case   is   supposed  to   be  much 
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stronger  than  the  one  put,  as  there  is  an  express  reservation 
from  sale  in  the  case  of  lands  containing  ore,  and,  as  is  con- 
tended, no  reservation  by  law  in  the  present  instance.  It 
might,  however,  be  asked,  whether  the  register  and  receiver 
were  merely  to  examine  into  the  ciiltivation  and  occupancy  of 
the  lands,  or  whether  they  were  required  to  ascertain  whether 
the  land  was  public  land — whether  it  was  within  the  district, 
and  had  it  been  reserved  from  sale,  or  appropriated  by  law  to 
any  ])urpose  whatever?  If  it  were  their  duty  to  in\estigate 
the  three  latter  points,  tlien  it  seems  clear,  that  they  only  were 
to  be  satisfied  on  all  the  questions  presented,  and  tliat  their 
decision,  like  that  of  all  other  tribunals,  where  no  appeal  is  al- 
lowed, is  final  and  conchisive,  upon  all  the  facts  submitted  to 
their  examination  and  decision.  Tliis  Court  could  not  revicAV, 
or  reverse  their  decision,  nor  could  its  propriety  be  inquired 
into. 

The  proclamation  of  the  President  had  declared  that  cer- 
tain lands  were  reserved  from  sale  ;  but  how  were  the  land  ofli- 
cers  to  ascertain  which  those  lands  were  ?  So  far  as  the  procla- 
mation liad  si)ecitied  them,  and  as  to  those  wliich  they  had  been 
apprised  by  official  information  from  the  proper  dej  artment 
of  the  government  were  of  that  character,  there  could  be 
no  doubt.  But  as  to  the  ascertainment  of  others,  they  must 
necessarily  rest  altogether  ujion  extrinsic  evidence.  And  if 
this  supposition  be  correct,  then  it  necessarily  implied  a  power 
and  jurisdiction  in  them  to  ascertain  and  decide  all  the  jioints 
stated.  It  is  not  deemed  important  to  dii'ectly  decide  the 
(juestion  as  to  the  authority  of  the  officers  to  make  the  three 
latter  inquiries,  though  the  right  to  investigate  and  determine 
all  the  ])oints  would  seem  to  be  admitted  by  a  recent  opinion 
of  the  constitutional  law  officer  of  the  general  government  ni 
wliich  he  atlirms,  "That  the  power  of  ascertaining  and  decid- 
ing on  tiie  facts  which  entitle  a  jarty  to  the  right  of  pre-emp- 
tion is  exclusively  vested  in  the  register  and  receiver  of  the 
land  district  in  which  the  lands  are  situated  without  any  power 
of  revision  elsewhere;  and  tliat  in  weighing  the  evitleiicc  and 
in  deciding  on  its  sufficiency  these  officers  act  in  a  juch'cial  ca- 
])acity  ;  if  it  ju-oves  to  their  satisfaction  that  the  settlement 
and  improvement  recpiired  by  law  luive  been  made  they  must 
allow  the  entry  ;  if  it  fails  to  satisfy  tliem  of  tliese  facts  they 
nnist  disallow  it.  The  law  luis  not  authorized  any  other  offi- 
cer to  reverse  or  revise  their  decision;  nor  can  they  be  com- 
]ielled  to  decide  acc(trding  to  the  dictates  of  any  judgment  but 
tlu-ir  own."  Tliese  views  ai-e  uiido\ibtedly  in  accordance  with 
the  »q)inions  of  the  Supreme    Court  of  the  United  States  al- 
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ready  referred  to,  and,  we  think,  imply  full  power  in 
,tlie  officers  *to  investigate  and  decide  all  the  points  [-354] 
presented.  Those  of  settlement  and  cultivation  are 
exclusively  and  undeniably  within  their  jurisdiction.  The  as- 
sumption that  the  land  officers  were  bound  to  inquire  into  and 
ascertain  whether  the  land  was  not  reserved  or  appropriated, 
would  clearly  imply  a  right  of  investigation  into  all  the  facts 
connected  therewith  and  jurisdiction  over  the  subject-matter 
of  their  investigation ;  and,  if  so,  according  to  the  foregoing 
views  would  be  exclusive  and  final.  Waiving  this  view  of  the 
case  let  us  suppose  that  the  inquiries  of  these  officers  were  con- 
fined to  settlement  and  cultivation  only  ;  and  that  the  right  of 
the  pre-emption  dejDcnds  on  the  fact  whether  the  fraction  was  not 
reserved  or  appropriated  in  the  manner  and  to  any  of  the  ob- 
jects specified  in  the  pre-emption  laws  of  1830  and  1834.  We 
take  it  for  granted  that  there  can  be  neither  a  reservation  nor 
appropriation  of  the  public  domain  for  any  purpose  whatever 
without  the  express  authority  of  the  law.  It  can  not,  surely, 
be  seriously  contended  that  the  President  of  the  United  States, 
or  any  of  the  executive  officers  in  the  several  departments  of 
the  government,  possess  ail  absohite  and  inherent  power  to  do 
any  official  act  not  authorized  by  the  Constitution  or  laws  of  the 
United  States.  To  the  Constitution  and  laws  they  must  alone  look 
for  the  source  of  their  power  and  authority  because  they  can 
derive  them  from  no  other.  The  government  itself  is  a  lim- 
ited one,  and  the  great  charter  under  which  it  exists,  has  pre- 
scribed bounds  which  can  not  be  rightfully  transcended  ;  and 
all  its  functionaries  are  necessarily  restrained  by  its  provis- 
ions and  the  laws  made  in  pursuance  thereof  from  the  exercise 
of  an  authority  not  granted  thereby.  If  it  be  considered 
that  the  President  may  reserve  or  appropriate  the  public  do- 
main to  any  purpose  he  may  in  his  judgment  deem  useful  to 
the  country,  without  warrant  or  authority  of  law,  why  may  he 
not,  in  like  manner,  appropriate  the  public  treasure  for  similar 
objects?  The  one  may  be  as  laudable  as  the  other,  but  both 
would  be  equally  unauthorized  and  illegal.  To  admit  for  a 
moment  that  the  President,  without  the  authority  of  law,  may 
direct  the  application  of  the  public  moneys  of  the  nation,  to 
even  such  objects  as  may  undeniably  be  salutary  and  highly 
useful,  would  be  to  admit  the  exercise  of  a  j^ower  in  direct 
violation  of  the  Constitution  ;  and  yet  the  exercise  of  a  power 
appropriating  and  applying  the  public  lands  to  purposes  not 
authorized  by  law,  but  in  direct  violation  of  the  express  condi- 
tion on  which  they  were  ceded,  and  the  purposes  to  which  they 
were  solemnly  stipulated  to  be  applied,  it  is  contended,  is  an 
implied  power,  rightfully  exercised  by  an  inferior  officer  of  the 

367 


S54  TANDALIA. 


McConnell  r.  Wilcox. 


government  without  tlie  assent  of  the  execntive  of  the  na- 
tion. This  position  is  most  assuredly  untenable.  Xcither  the 
ofticer,  acting  in  his  own  name  or  tliat  of  the  Presi- 
[*355]  dent,  nor  the  President  himself,  possess  any  *such  au- 
thority. To  ai)propriate  the  ]wblic  land  seems  to  us 
to  be  an  ajiprojiriation — at  least  virtually  so — of  the  ti-easure 
of  the  nation,  inasmuch  as  it  is  ]iropertj  and  out  of  wliieh  the 
moneys  of  the  nation  are  raised  by  sale. 

Admitting,  however,  for  the  sake  of  argument,  the  power 
of  the  Conunissioner  to  make  the  reservation  agreeably  to 
the  request  of  the  Secretary  of  War,  it  will  be  found  not  to 
have  been  made  in  conformity  to  the  object  required;  nor 
does  it  a]i]iear that  any  act  Mas  evei- done  setting  it  apart  from 
the  connnon  mass,  for  any  purpose  whatever.  No  record  ap- 
])ears  to  have  been  made  of  it.  The  letter  of  the  Commis- 
sioner is  only  evidence  that  the  act  was  directed  to  be  done; 
but  whether  it  was,  or  in  what  manner  it  was  jierformed,  or 
by  whom,  it  does  not  appear.  As  late  as  1S34,  the  Connnis- 
Kioner  of  the  General  Land  Office  was  not  aware  that  it  had 
been  reserved,  and  he  accordingly  applies  to  know  whether  it 
was  wanted,  having  pn^bably  learned  from  other  sources  than 
frojii  the  arcliives  of  his  office,  that  a  garrison  was  on  it.  In- 
deed, the  frequent  abandonment  of  the  ]iost  and  subsecpient 
temi)orary  occujiation  of  it,  afford  strong  presumjitivc  evi- 
dence that  it  never  was  considered  a  ]iermanent  ])ost,  nuich 
less  a  reservation,  made  for  the  object  of  a  jiermaneiit  garrison. 

But  the  Connuissioner  liad  no  such  jiower.  On  examina- 
tion of  tlie  organization  of  the  General  Land  Office,  it  will  be 
])erceivcd  that  it  is  constituted,  by  the  act  of  the  25th  of 
April,  ISI'2,  a  subordinate  office  in  the  Treasury  De}iartment, 
and  is  ])laced  under  tlie  innnediate  direction,  su]iervision  and 
control  of  the  Secretary  (tf  the  Tivasury;  without  liis  author- 
ity, or  that  of  an  express  law,  the  (\)nnuissioner  can  do  no  act 
whatever,  nnich  less  that  of  making  a  reservation  of  the  ])ub- 
lic  domain,  or  of  appropriating  it  to  any  object  whatever.  T(» 
make,  then,  the  act  (»f  the  (-ommissioner  valid,  in  the  ])resent 
case,  admitthig  tliat  the  power  existed  in  the  Treasury  De- 
partment, the  Conunissioner  .should  have  acted  in  obedience 
to  the  direction  and  authority  of  the  Secretary  of  tlie  Treas- 
ury; but  the  Secretary,  for  aught  that  aj)pears,  was,  and  re- 
mained, in  total  ignorance  of  tlie  attenq)t  to  create  tlic  reser- 
vation— never  directed  it — nor  8ul)se(juently  sanctioned  the 
act  of  the  (\»nunissioner.  We  nuist  therefore  come  to  the 
conclusion  that  the  acts  (tf  the  Connnissi(»ner  of  tlie  General 
Land  Office  and  of  tlie  Secretary  of  War,  in  attempting  to  re- 
serve and  a)'propriate    this   fraction,  were  unauthorized,  and 
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uot  warranted  by  law.  It  has  been  said  that  the  act  of  these 
officers  may  be  considered  as  the  act  of  the  President,  and 
therefore  vaHd.  The  President  does,  doubtless,  exercise  many 
of  the  powers  conferred  on  him  by  law,  through  the  agency 
of  officers  of  the  Execntive  Department^  and  had  there  been 
an  act  of  Congress  authorizing  the  President  to  make 
reservations  of  the  *public  lands  for  military  pur-  [^356] 
poses,  the  argument  would  have  had  much  force;  but 
none  such  has  been  shown;  and  we  understand  it  is  conceded 
that  none  such  exists.  Some  obsolete  laws  authorizing  the 
President  to  erect  fortifications  and  trading  houses  in  the  In- 
dian country,  have  been  referred  to  as  authorizing  the  reserva- 
tion; but  they  are  considered  as  having  no  application  what- 
ever to  the  case  before  us.  In  the  absence  of  any  law  author- 
izing the  application  of  the  lands  in  question,  to  the  objects 
to  which  they  have  been  applied,  it  will  be  remarked,  that 
they  were  requested  to  be  set  apart  for  the  use  of  the  Indian 
Department;  but  the  Commissioner  declares  he  had  di- 
rected them  to  be  reserved  for  military  pui'poses,  a  singular 
discrepancy  between  the  object  for  which  they  were  applied, 
and  the  use  to  which  they  are  said  to  have  been  reserved,  and 
one  by  no  means  reconcilable  with  the  intent  and  objects  for 
which  the  reservation  was  sought.  Independent  of  the  absence 
of  power  in  the  President,  or  the  heads  of  the  Department,  to 
make  the  reservation  contended  for,  it  appears  to  us  that  it 
was  not  competent  for  either  thus  to  apply  the  public  domain, 
because  it  was  not  one  of  the  objects  for  which  we  have  seen 
Virginia  had  m.ade  the  cession.  It  was  agreed  by  all  the  par- 
ties to  the  cession,  that  the  land  so  ceded,  "  should  be  consid- 
ered a  common  fund,  for  the  use  and  benefit  of  such  of  the 
United  States  as  had  or  should  become  members  of  the  Con- 
federation— Virginia  inchisive — according  to  their  usual  re- 
spective proportions  in  the  general  charge  and  expenditure, 
and  should  be  faithfully  and  honafide  disposed  of,  for  that 
])urpose,  and  for  no  other  use  or  purpose  whatever."  jS'ow, 
can  it  be  contended  that,  in  direct  violation  of  the  terms  of 
this  compact  between  the  United  States  and  Virginia,  and  in- 
stead of  faithfully  applying  the  land  in  question  to  the  objects 
stated,  by  a  hona  fide  disposition  thereof,  the  President,  of  his 
mere  arbitrary  will,  could  appropriate  the  same,  without  law, 
to  a  use  and  purpose  ex]:ressly  prohibited.  If  it  were  com- 
petent for  any  power  whatever  thus  to  apply  the  land,  most 
certainly  Congress  could  alone  give  the  authority  thus  to  use 
it;  though  it  might  still  be  questioned  whether  such  an  act 
could  be  in  conformity  to  the  use  and  trust  upon  which  A^ir- 
ginia  ceded  the  territory.     AVhat  would  be  the  legal  effect  of 
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a  violation  of  the  terms  of  the  compact  under  the  deed  of 
cession?  Would  it  not  be  a  reversion  of  the  lands  ceded  to 
the  original  donor  ?  Be  the  effect  what  it  may,  tlie  United 
States,  as  the  trustee  of  the  States,  had  no  power  to  divert  the 
funds  from  the  objects  of  their  application,  nor  to  misapply 
their  use  in  any  manner  whatever.  It  may  be  said,  that  Con- 
gress has,  in  rejieated  instances,  applied  the  public  lands  tc* 
objects  confessedly  without  the  terms  of  the  grant.  Admit- 
ting that  she  has,  and  that  the  States,  by  their  reju-esentatives, 

are  supposed  assenting  thereto,  and  that  therefore  the 
[*357]     objection  is  *removed,  does  itfollow,  that  because  this 

assent  is  thus  presumed — though  in  truth,  in  many 
instances,  it  is  never  given,  because  on  many  occasions  the 
whole  delegation  of  a  State  in  Congress  have  disapproved 
and  voted  against  these  ap]u-oi)riations — that  the  President, 
or  a  subordinate  officer  of  the  government,  may,  when  it 
is  apparent  no  such  assent  can  be  given,  do  an  act  which,  if 
it  can  be  done  at  all,  Congi*ess  alone  possesses  the  power  to 
do? 

The  Supreme  Court  of  the  United  States,  in  the  case  o^  Jacl- 
son  V.  Clarh  (1  Peters,  (535),  in  discussing  the  ])rinci]iles  in- 
volved in  that  case,  having  quoted  the  terms  of  the  deed  of 
cession  from  Virginia,  remark,  "That  the  government  of  the 
United  States  then  received  this  territory,  in  trust,  not  only 
for  the  Virginia  tj'00])s  on  the  continental  establishment,  but 
also  for  the  use  and  benetit  of  the  members  of  the  Confed- 
eration, and  this  trust  is  to  be  executed  l)y  a  faithful  and  honn 
fide  disposition  of  the  lands  for  that  ])urpose.  Language  can 
not  be  stronger,  nor  more  directly  ai)])licable  to  the  case  be- 
fore us,  and  it  shows,  most  conclusively,  that  the  highest 
tril)unal  in  the  nation  sancticms  the  rule  here  asserted.  In 
retiecting  on  this  branch  of  the  case,  another,  and  not  incon- 
siderable objection  has  arisen,  in  our  opinion,  to  the  exercise 
of  the  ])ower  contended  for,  wliich  seems  to  conflict  with  the 
spirit,  if  not  the  letter,  of  the  10th  paragrajih  of  the  eighth 
section  of  the  iirst  article  of  the  Constitution  of  the  United 
States,  which  provides  that  "Congress  shall  have  power  to 
exorcise  exclusive  legislntion,  in  all  cases  whatsoever,  over 
such  district, (not  exccech'ug  ten  miles  square)  as  may  by  cession 
of  ])articular  States,  and  the  acceptance  of  Congress,  become 
the  seat  of  government  of  the  United  States;  and  to  exer- 
cise like  authority  overall  places  ])urchased  by  consent  of  the 
legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  f<n'ts,  magazines,  arsenals,  dock  yards,  and  all 
other  needful  buildings."  Fi-om  the  ]\iragraph  quoted,  it 
seems  appaient  that   the    members   of  the   Convention   who 

370 


JUKE  TEEM,  1837.  357 

McConnell  v.  Wilcox. 

formed  the  Constitution  contemplated  that  places   for   forts, 
magazines,  arsenals,  dock  yards  and  other  buildings  connected 
therewith,  would  be  required  to  be  purchased   from    individ- 
uals in  the  several  States,  where  their  selection  and   erection 
might  be  deemed  necessary ;  and   that  it  was  still  more  im- 
poj-tant  to  give  exclusive  legislation  over  the  places  ceded,  for 
public  convenience  and  safet}^ ;  but  still  the    consent  of  the 
State  legislature  was  required,  before  such  purchases  could  be 
made  of  individuals,  and  the  places  be  so  used.     May  it   not, 
also,  have  been  intended  that  forts    and  permanent  garrisons, 
should   not  be  thus  erected  without  the  consent  of  the  State ; 
and  that  to  prevent  the  accumulation    of  military   power,  in 
such   permanent  works,  the   assent    of   the    State  legislature 
should  be  required  before   they  could  be   erected  ? 
This  view   seems   to   be    neither  unreasonable   *nor     [*358] 
overstrained.     On  the  contrary,  this  inference  would 
be  warranted  by   the    supposition    that   the    State   authority 
would  view,  with  natural  jealousy,  the  collection  of  numerous 
armed  forces,  stationed  among  them  in  permanent   works   es- 
tablished without  their  consent,  and  beyond  their  control ;  and 
hence  we  have  seen,  that  in  the  cessions  made  by  the  States, 
under  this  power,  there  has  been  a  reservation  of  the  right 
to  serve  all  State    process,  civil   and    criminal,   upon   persons 
found  therein.     If,  however,  the  construction  contended  for,  of 
that  part  of  the  Constitution,  is  not  warranted,  then  it  would 
seem  to  follow,  that  Congress  might,  and   the  President,  too, 
if   it   be  conceded   that  he  has,  without  the  authority  of  law, 
rightfully  the  power   to  erect   forts,  magazines  and  arsenals, 
upon  any  and  all  of  the  public  lands  within  the   new  States  ; 
thus  appropriating  them  to    objects   never   contemplated   by 
the  deed  of  cession,  but  in  positive  violation  of  the  trust  dele- 
gated ;  and  establishing  a  cordon  of  military  posts  within   the 
body  of  a  State,  without  its   consent,  and  against  its  inclina- 
tion.    The  view  we  have  taken  denying  this  power,  is  greatly 
aided  by  an  act  of  Congress  of  the  3rd  of  March,  1819,  "  Au- 
tliorizing  the  sale  of  certain  Military  Sltes^''  which  provides 
"  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized 
under  the  direction  of  the  President  of  the  United  States,  to 
cause  to  be  sold,  such  military  sites  belonging   to  the  United 
States,  as  may  have  been  found,  or  become    useless   for  mili- 
tary purposes  ;  and  the  jurisdiction  which  has  been   specially 
ceded  for  military  purposes  to  the  United    States,  by  a  State, 
over  such  sites,  shall  hereafter  cease."  (3  Story's  Laws,  1742.) 
This  act,  it  will  be   perceived,  relates   exclusively   to    such 
sites  as  had  been  found,  or  had  become,  at  the  time  of  the 
passage  thereof,  useless  \  and  it  is  evident  that   Congress  did 
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not,  from  the  very  phraseology  of  the  act  itself,  conteinplatc, 
that  any  other  military  sites  existed,  but  such  as  had  been  pur- 
chased of  individuals  by  the  consent  of  the  State  legislatures, 
by  the  retrocession  or  cessation  of  the  jurisdiction  before  ceded 
by  the  States.  The  idea  never  occurred,  that  the  public  lands 
had  been  permanently  appropriated  to  such  purposes ;  but 
that  the  occujiations,  in  such  cases  were  merely  temporary, 
and  terminated  Avith  the  cause  that  produced  them.  It  is  not 
very  probable  that  such  a  state  of  things  would  be  likelv  to 
occur ;  yet  if  the  reasoning  in  this  case,  for  the  defendant, 
be  correct,  it  would  seem  inevitably  to  lead  to  such  conclu- 
sions. It  can  not  be,  that  reasons  and  inferences,  drawn  fronr 
the  exercise  of  im])lied  power,  can  be  either  sound  or  just,' 
which  would  tend  to  consequences  so  dangerous  and  liable  to 
abuse,  if  not  affording  means  to  him  Avho,  should  he  be  so  dis- 
posed, might  overturn,  in  succession,  the  sovereignty  and  in- 
dependence of  all  the  States.  Satisfied,  however, 
[*359]  that  there  has  been  no  act  of  Cong]-ess  passed  *ex- 
]iressly  reserving  from  sale  the  ];articalar  tract  of 
land  on  which  the  stockade  called  Fort  Dearborn  is  situated, 
and  ai)propriating  it  to  military  purposes  ;  and  that  the  Presi- 
dent has  not  made  any  order  ])revious  to  the  passage  of  tlie 
])re-emption  laws,  reser\'ing  this  tract  for  such  objects ;  and 
moreover  considering  it  as  admitted,  that  the  Commissioner 
of  the  General  Land  Office,  or  any  other  officer  of  the  gov- 
ernment, was  not  authorized,  in  any  way  whatever,  to  make 
the  reservation  contended  for;  and  that  there  is  nothing  in 
the  general  laws  regulating  the  sale  of  the  public  land,  and 
conferring  the  ])owei's,  and  prescribing  the  duties  of  the 
|)ul)lic  c)tHcers  of  the  United  States,  to  sanction,  nnich  less  au- 
thorize, this  act  of  reservation,  and  that  it  is  not  continued  by 
the  reservation  in  the  ])re-emption  laws,  we  nuist  arrive  at 
the  conclusion,  that  the  reservation,  if  there  was  one,  at  tlie 
time  and  manner  in  M-hich  it  was  made,  was  unauthorized  by 
any  law  of  the  United  States,  or  any  other  legal  authority 
whatever,  and  that  it  could  not  be  included  in  the  reservations 
named  in  the  President's  ]m)clamation.  A  further  and  nec- 
«'ssary  intpiirv  remains  to  be  made,  to  ascertain  whether  the 
land  officers  had  jurisdiction  over  this  jiarticular  tract,  for 
the  juirpose  of  allowing  the  ]ire-emption,  and  making  the 
sale  to  ]^)eaubicn,  snpi)osing  it  admitted  that  they  could  not 
deternu'nc  themselves  the  (piestion  of  reservation,  or  no  reser- 
vation. We  have  satisfied  ourselves  that  tlie  land  was  not  re- 
served from  sale  by  an  act  of  Congress,  or  by  order  of  the 
President  of  the  United  States.  Let  us  now  consider  whether 
it  has  been   apju-opriated   for  any    purpose  whatever,  or  for 
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tlie  use  of  tlie  TJuited  States,  or  for  the  use  of  the  State  of 
Illinois.  It  has  been  shown,  we  think,  satisfactorily,  that  no 
act  of  Congress  exists,  making  the  reservation  contended  for  ; 
and  we  take  it  fur  granted,  that  there  is  no  such  act  appro- 
]U"iating  the  land,  in  any  manner  whatever.  It  seems  equally 
certain,  in  our  judgment,  that  an  appropriation  of  the  public 
domain  can  no  more  be  made  by  the  President  of  the  United 
States,  or  any  subordinate  officer  acting  under  him,  without 
_the  warrant  of  law,  than  in  the  case  of  a  reservation.  Indeed, 
the  objection  is  stronger ;  because,  as  we  understand  the  use 
of  the  terms,  the  word  "reservation"  does  not  imply  an  ab- 
solute disposition  of  the  lands,  in  all  cases,  but  a  withholding 
of  them  from  some  other  disposition,  such  as  sale,  or 
for  the  use  of  schools  and  other  objects.  While  on  the 
contrary,  the  term  "  ap]3ropriation,"  would  imply,  most  clearly, 
a  setting  apart  or  application  to  some  particular  use ;  when 
applied  in  reference  to  the  public  revenues,  it  will  be  seen, 
that  in  the  Constitution  of  the  United  States,  it  is  used  to  ex- 
press the  disposition  of  the  public  moneys  from  the  treasury 
by  law.  The  phrase  is,  "  No  money  shall  be  drawn  from  the 
treasury,  but  in  consequence  of  a]>propriations  made 
by  law."  As  to  the  *meaning  of  the  term,  in  the  [*360] 
sense  in  which  it  is  used  in  the  pre-emption  law,  we 
suppose  we  shall  best  ascertain  that  sense,  by  comparing  it 
with  the  context  of  the  section  itself.  It  will  be  seen,  that  it 
is  applied  in  a  general  sense :  first — the  words  are,  "  or  which 
may  have  been  appropriated  for  any  purpose  wdiatever  ;"  sec- 
ondly— "  or  for  the  use  of  the  United  States ;  "  thirdly — "  or 
either  of  the  States  in  which  they  (the  lands)  may  be  situ- 
ated." Now  let  us  inquire,  by  what  power  can  the  public 
lands  be  appropriated  to  a  State  in  which  they  may  be  situ- 
ated? Certainly  not  by  the  order  of  the  President  of  the 
United  States  ;  but  most  clearly  alone  by  the  authority  of  an 
act  of  Congress  ;  nor  could  the  same  lands  be  appropriated  to 
the  use  of  the  United  States,  without  such  authority ;  be- 
cause, we  have  shown,  that  certainly  without  the  assent  of  the 
representatives  in  Congress  of  the  several  States  in  the 
Union,  the  lands  could  not  be  appropriated,  or  in  other  words, 
set  apart  or  applied  to  the  use  of  a  State  in  which  they 
are  situated,  nor  to  the  use  of  the  United  States.  In  what 
manner,  and  by  what  means,  other  than  the  authority  of  an 
act  of  Congress,  could  they  be  appropriated,  set  apart,  or  ap- 
plied to  any  other  purpose  whatever?  Surely,  if  it  could 
not  be  legally  and  justly  done  in  the  one  case,  it  could  not 
most  clearly  in  the  other.  It  is,  in  our  judgment,  entirely 
useless  to  discuss  the  precise  meaning  of  the  terra  "  appropri- 
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ated,"  in  its  general  and  extended  sense ;  because  its  mean- 
ing and  application  in  the  manner  it  has  been  used  in  the  pre- 
emi)tion  law,  can  not,  we  think,  admit  of  a  donbt.  It  means 
nothing  more  in  the  sense  in  -svliieh  it  is  used,  than  an  applica- 
tion of  the  lands  to  some  sjieeitic  use  or  purpose,  by  vir- 
tue of  law,  and  not  by  any  other  power.  The  next,  and,  in 
our  view,  most  important  feature  in  this  cause,  which  remains 
to  be  considered,  is  the  4th  section  of  the  act  of  Congress, 
(^-eating  the  Land  Ofiiee  at  Chicago,  passed  on  the  29th 
June,  1834,  which  contains  the  following  provisions: 

"  The  President  shall  be  authorized,  so  soon  as  the  survey 
shall  have  been  completed,  to  cause  to  be  offered  for  sale,  in 
the  manner  prescribed  by  law,  all  the  lands  lying  in  said  land 
district,  at  the  Land  Offices  in  the  resjiective  districts,  in  which 
the  land  so  offered  is  embraced;  reserving  only  section  sixteen 
in  each  township,  the  tract  reserved  for  ihe  village  of  Galena, 
such  other  tracts  as  have  been  granted  to  individuals,  and  such 
reservations  as  the  President  may  deem  necessary  to  retain  for 
military  posts,  any  law  of  Congress  heretofore  existing  to  the 
contrary  notwithstanding." 

The  President  of  the  United  States,  in  directingthe  sale  of  the 
public  lands,  by  his  proclamation  of  the  date  of  the  12th  of  Fel)- 
ruary,  1835,  in  this  district — and  in  which  it  is  admitted  the  land 
in  question  is  situated — to  be  holden  on  the  L^th  of  June,  18;>."), 
at  Chicago;  and  among  which  lands  the  South  West 
[*361]  *fnK'ti(.iial  quarter  of  Section  l(i,T.  30,  K,  K.  14  E.  was 
included,  made  no  other  exception  in  his  proclamation 
of  lands  excluded  from  sale,  than  is  contained  in  these  words: 
"The  lands  reserved  by  law,  for  the  use  of  schools,  and  foi 
other  i)ur])oses,  will  be  excluded  from  sale."  From  the  charac- 
ter and  tenctr  of  this  y)roclamation,  taken  in  connection  with 
the  4th  section  of  the  act  creating  the  Land  Office  at  Chicago, 
and  the  duty  devolved  on  the  President,  by  the  provisions  of 
that  section,  it  is  impossible  to  conceive,  that  in  the  ju'oper 
discharge  of  his  duty,  specifically  enjoined  thereby,  he  had  not 
examined,  and  ascertained,  that  the  site  in  question  was  not 
necessary  to  be  retained  for  military  ])urposes.  The  words  of 
the  act,  it  will  be  perceived,  are,  that  the  President  shall 
cause  "to  be  offered  for  sale,  in  the  manner  prescrilied  by  law, 
all  the  lands  lying  in  the  land  district,  in  wliich  the  lands  so 
olVcrcd  are  embraced,  reserving  only  section  sixteen  in  each 
township,  the  tract  reserved  for  the  village  of  Galena,  such 
other  tracts  as  liave  bei'U  granted  to  individuals,  and  the  State 
of  Illinois;  and  such  reservations  as  the  l*resiilent  may  deem 
necessary  to  retain  for  military  ]iosts,  any  law  of  Congress 
heretofore  existing  to  tlie  conti-ary  notwithstanding."     Can  it 
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be  supposed,  when  tlie  act  declared,  that  notwithstanding  any 
law  of  Congress  heretofore  existing  to  the  contrary,  all  the 
lands  in  the  district,  except  those  specially  enumerated,  should 
be  offered  for  sale,  unless  the  President  should  determine  that 
some  portion  thereof  was  necessary  to  be  retained  for  military 
posts,  that,  under  his  proclamation,  made  in  pursuance,  and  in 
accordance  with  that  act,  any  military  post  had  been  reserved? 
Is  it  not  more  consonant  to  reason,  and  a  just  interpretation  of 
his  acts,  in  reference  to  this  matter,  that  as  the  law  had  con- 
fided to  his  judgment  and  discretion,  the  decision  of  the  ques- 
tion, whether  such  military  posts  were  necessary  to  be  retained, 
he  had,  on  full  consideration  of  the  subject,  determined  that 
the  land  in  question  was  not  necessary  to  be  so  retained  ?  The 
act,  by  its  very  terms,  contemplates  the  possible  disposition  of 
such  reservations ;  and  that  cases  might  exist,  where  it  might 
promote  the  public  interest  so  to  dispose  of  them.  The  lan- 
guage of  the  act,  unless  thus  interpreted,  would  be  idle  and 
immeaning.  The  legal  presumption  is,  that  the  President 
discharged  the  public  duty  imposed  on  him  by  the  terms  of 
the  law,  and  that  the  land  was  in  market,  as  proclaimed  by 
himself;  and  as  is  further  established  by  the  extended  plat 
furnished  to  the  Land  Officers;  and  on  which  there  was  no  evi- 
dence by  coloring,  (the  process  used  and  adopted  in  other  cases 
to  note  reservations,)  or  other  marks,  that  it  was  reserved  from 
sale.  In  a  further  view  to  be  given  to  the  provisions  of  this  4th 
section  of  the  act,  establishing  the  Chicago  Land  Office,  it  is  most 
evident,  that  the  law  intended  to  subject  all  such  reser- 
vations to  sale,  as  the  *President  might  decide  not  nee-  [*362] 
essary  to  be  retained  for  a  specific  and  defined  object, 
to  wit— military  post ;  so  that  under  this  act,  it  would  seem  to 
be  a  matter  of  no  importance,  whether  the  fraction  had  been 
reserved  by  law  or  not.  It  was  to  be  ofliered  for  sale,  if  the 
judgment  of  the  President  determined  it  not  necessary  to  be 
retained  ;  such,  in  our  oj^inion,  is  the  only  admissible  and  just 
interpretation  of  that  section.  The  latter  woi'ds  of  the  proc- 
lamation can  not  exempt  the  lands  from  the  general  operation 
of  the  order  to  sell,  for  the  exclusion  from  sale  is  only  of  sucli 
lands  as  are  reserved  by  law  for  the  use  of  schools,  and  for 
other  purposes  ;  and  the  4th  section  of  the  act  recited,  declares 
that  these  reservations  by  law  shall  be  inoperative  in  certain 
cases,  if  the  President  determines  that  they  are  not  necessary 
to  be  retained.  Upon  this  view  of  the  facts,  and  the  law  relat- 
ing to  the  case  before  the  Court,  it  is  difficult  to  conjecture 
upon  what  grounds  the  Land  Officers  can  be  supposed  to  have 
exceeded  their  jurisdiction,  and  that  their  acts  are  necessarily 
void ;  we  confess  we  are  at  a  loss,  in  whatever   aspect  the 
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questions  affecting  tlie  legal  rights  of  the  parties  are  considered, 
to  see  the  least  excess  of  jurisdiction  ;  nor  can  we  imagine  how 
the  officers  can  be  liable  to  the  charge,  or  in  any  way  censur- 
able for  their  acts. 

There  are,  however,  other  additional  grounds,  which  seem 
to  have  a  direct  bearing  on  the  case,  and  in  our  judgment, 
I'ecognize  the  legal  character  of  the  entry  and  purchase  by 
Beaubien.  It  will  be  recollected  that  the  case  shows,  that 
the  north  fractional  quarter  of  this  identical  fractional  section 
10,  which  the  Commissioner  of  the  General  Land  Office  di- 
rected the  whole  of  to  be  reser\ed  for  military  purposes,  was, 
on  the  7th  day  of  May,  1831,  entered  at  the  Palestine  Office, 
by  one  Robert  A.  Kinzie,  by  virtue  of  his  ]ire-emption  right, 
purchased  and  paid  for  by  him,  at  the  minimum  price,  and 
has  since  been  ]iatented.  Now,  how  is  it,  if  the  reservation 
contended  for,  was  duly  and  legally  made,  and  embraced  (as  it 
is  undoubtedly  contained)  in  the  tlescri])tioh  of  the  supjiosed 
reservation  made  by  the  commissioner,  that  in  the  one  case  the 
reservation  is  effectual,  as  is  contended,  to  bar  the  right  of 
entry  and  purchase  by  pre-em])tion,  and  not  in  the  other?  On 
the  facts  of  the  case,  it  is  wholly  irreconcilable  Avith  a  just  in- 
terjuetatiou  of  the  rights  of  these  parties;  and  the  recogni- 
tion by  the  government,  in  the  case  of  Kinzie,  nuist  be  con- 
sidered as  a  clear  interpretation,  by  itself,  that  there  was  no 
legal  reservation  whatever;  because,  if  there  Avas,  the  entry 
and  jmrchase  of  the  north  fraction  of  section  10,  by  llol,)ert  A. 
Kinzie,  being  a  ])art  of  the  same  fraction,  was  necessarily  as 
much  inhibited  by  law,  as  that  of  l>eaubien's  could  be.  .By 
tliis  act  the  government  has  manifestly  put  its  own  interitreta- 

tion  on  the  character  of  the  su])i)osed  reservation,  and 
[*363]     admitted,  we  think,  thereby,  that  it  was  *altogether 

nugatory  as  such.  On  the  2d  of  July,  1830,  an  act 
of  C^)Ugress,  was  passed,  entitled,  ^^  An  act  to  conjinnthe  salcK 
of  PiihUc  Jjnxl.sy  The  first  section  of  this  act  of  the  2d 
of  July  provides,  "That  in  all  cases  where  public  lands,  taken 
from  the  bounds  of  a  former  land  district,  and  ineluded 
within  the  bounds  of  a  new  district,  have  been  sold  by 
the  officers  of  such  former  district,  umler  the  jjre-emjition 
laws,  or  otherwise,  at  any  time  ])rior  to  the  opening  of  the 
Land  Office  in  such  new  district ;  and  in  which  the  Oommis- 
sioner  of  the  General  Land  Office  shall  1)0  satisfied  that  the 
ju'oceedings,  in  other  respects,  have  been  fair  and  regular, 
such  entries  and  sales  shall  be,  and  they  are  hereby  contirmed; 
and  patents  shall  bo  issued  thereui)on,as  in  other  cases."  The 
second  section  declares,  "That  in  all  eases  where  an  entry  lias 
been  made  under  the  pre-emption   laws,  pursuant    to   instruc- 
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tions  sent  to  the  register  and  receiver  from  the  Treasury  De- 
partment, and  the  proceedings  have  been  in  all  other  respects, 
fair  and  regular,  such  entries  and  sales  are  hereby  confirmed,  and 
patents  shall  be  issued  thereon  as  in  other  cases."  The  first 
section  was  evidently  intended  to  cure  cases  of  defective  juris- 
diction, where  the  ofiicers  of  the  former  district  had  skold  lands 
under  the  pre-emption  laws,  or  otherwise,  lying  in  the  new 
district,  and  prior  to  the  opening  of  the  Land  Oflice  in  the 
new  district.  But  the  second  section  provides  for  another 
class  of  cases.  From  the  extreme  generality  of  the  language 
used,  the  section  must  apply  to  all  cases  where  the  ofiicers,  allow- 
ing the  pre-emption,  have  proceeded  agreeably  to  the  instruc- 
tions sent  to  them  from  the  Treasury  Department ;  and  the 
proceedings  in  the  words  of  the  act,  have  been  in  all  other  re- 
spects fair  and  regular.  It  is,  however,  urged  that  this  sec- 
tion has  no  application  whatever  to  the  case  before  the  Court. 
Let  us  inquire  whether  this  affirmation  is  true.  Upon  the 
supposition  that  there  was  no  reservation  nor  appropriation  of 
the  fraction  of  land  in  controversy,  and  that  the  President 
of  the  United  States  had  determined  that  the  land  was  not 
necessary  to  be  retained  for  a  military  post,  and  that,  by  his 
proclamation,  it  had  been  ofl^ered  for  sale  according  to  law, 
we  ask  whether  it  would  not  have  been  liable  to  be  entered 
under  the  pre-emption  law  of  Congress;  and  whether  an  entry 
and  purchase  so  permitted  by  the  officers  of  the  Chicago  Land 
Office,  who  had  entire  jurisdiction  in  the  case,  would  not  have 
been  in  pursuance  of  the  general  instructions  (special  ones  are 
not  and  can  not  be  allowed)  sent  to  the  register  and  receiver 
from  the  Treasury  Department ;  and  moreover,  whether  it 
could  be  denied,  upon  proof  entirely  satisfactory  to  those  officers 
of  the  undeniable  right  of  the  applicant  to  the  right  of  pre-emp- 
tion, that  the  proceedings  in  the  present  case  could  possibly  be 
determined  to  be  other  than  fair  and  regular  in  all  other  re- 
spects. We  confess  that  we  are  at  a  loss  upon  any 
rational  principle  of  *induction  to  determine  other-  [*36tl:] 
wise.  Consequently,  in  this  act  of  Congress,  we  find 
a  full,  complete,  and  entire  recognition  of  the  validity  of  the 
entry  of  the  tract  of  land  in  question  by  the  applicant,  and 
that,  as  such,  he  is  upon  every  principle  of  legal  right  and 
moral  justice,  entitled  to  the  lands  agreeably  to  the  laws  of  the 
L^nited  States,  providing  for  the  disposal  of  the  public  domain. 
We  have,  however,  the  construction  of  the  constitutional  law 
officer  of  the  government,  on  the  provisions  of  this  act,  in  an 
opinion,  undQr  date  of  the  10th  of  August,  1836,  addressed 
to  the  Secretary  of  the  Treasury,  wherein  he  remarks,  "  I 
would  observe  that  as  the  second  section  (meaning  of  the  act 
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above  quoted)  is  enacted  in  connection  with  a  provision  curing 
certain  specified  irregularities,  the  irregularities  so  cured 
nuist  be  deemed  totally  excepted  from  tlie  second  section,  and 
that  the  same  principle  must  be  applied  to  tlie  first  section. 
That  is  to  say,  in  the  case  ])rovided  for  in  the  first  section,  the 
jatent  sliould  be  issued,  provided  the  ])roceedings  liave  been 
fair  and  regular  in  all  ])artioulars,  other  than  that  provided  for 
and  remedied  in  the  second  section ;  and  in  the  case  provided 
for  in  the  second  section,  the  j^atent  should  be  issued,  provid- 
ed the  proceedings  have  been  fair  and  regular  in  all  particu- 
lars, except  tliat  i-emedied  in  the  first  section."  Then  we  un- 
derstand by  this  illustration  of  that  act,  if,  under  the  second 
section,  the  lands  were  within  the  district  of  the  officers  offer- 
ing them  for  sale,  and  the  proceedings  have  been  fair  and  reg- 
ular, that  then  there  is  no  doubt  that  a  patent  should  issue. 

We  may  be  jK'irmitted  to  ask  if  this  construction  be  a  fair 
and  rational  inter ])retation  of  the  intention  of  the  law  maker 
as  evidenced  by  the  second  section  of  the  act,  whetlier  this 
section  remedied  any  ])re-existing  defect  in  tlie  entries  it  pro- 
fesses to  cure  and  confirm?  It  would  seem  under  such  a  con- 
struction, as  we  understand  it,  to  liave  been  a  nugatory  and 
useless  act  of  legislation;  but  admitting  the  construction  to  be 
correct,  still  we  conceive  that  it  was  \i  direct  C(»nfirmation  of 
such  pre-emjitions  as  liad  been  regularly  obtained,  and  sanc- 
tioned every  allowance  by  the  land  officers  of  a  ])re-emj)tion 
so  by  them  granted.  AVhether  the  act  was  absolutely  necessary 
to  secure  the  right  it  is  unnecessary  now  to  in([un'e.  The  effect 
ak»ne  is  to  be  determined;  and  it  nnist  be  considered  as  a  legis- 
lative sanction  of  the  right  granted  to  pre-emjjtors.  The  terms 
of  the  section  arc  genei-al.  In  all  cases  wliere  an  entiy  has 
been  made  under  the  ])re-emi)tion  laws,  pursuant  to  inftruc- 
tions  sent  to  tfie  register  and  receiver  from  the  Treasury 
De]iartment,  such  entries  and  sales  are  contirmed.  This  is  an 
uni\ersal  contii-mation  of  al!  cases  of  the  regular  purchase  of 
land  under  pre-emptions.  The  next  (juestion  to  be  considered 
is  whether  there  was  fraud   in  obtaining  the   ]»re-emption  by 

Ueaubien?  And  here  we  are  first  to  iinjuire  what  is 
[*3('»r)]     fi'aud  and  in  what  does  it  consist?     *lt  is  defined  by 

all  judges,  jurists  and  comment^itors  on  law,  "  That  to 
constitute  actual  fraud  between  two  or  more  j)ersons,  to  tlui 
jirejudico  of  a  third,  contrivance  and  design  to  injure  such 
third  person  by  depriving  him  of  some  right  or  otherwise  im- 
jiairing  it,  must  be  shown;  actual  fraud  is  not  to  be  presumed, 
l)ut  ought  to  be  proved  by  the  party  who  alleges  it;  and  if  the 
motive  and  design  of  an  act  may  be  traced  to  an  honest  and 
legitimate   soui'ce,   equally  as   to   a  corrupt  one,   the  former 


JUNE  TEEM,  1837.  365 

McConnell  v.  Wilcox. 

oiiglit  to  be  preferred."  {Conrad  v.  Nicoll,  4  Peters,  295.) 
It  may  consist  in  making  a  false  representation  with  the  knowl- 
edge at  the  time  that  it  is  false,  with  a  design  to  deceive  and 
defraud  or  in  the  willful  concealment  of  the  truth  for  a  similar 
purpose.  There  is  nothing  apjearing  in  the  case  imputing  to 
Beauhien  any  false  or  fraudulent  ]"ej3resentations  in  regard 
to  his  claim  or  the  facts  upon  which  he  founded  his  right  to 
his  pre-emption;  nor  does  it  appear  that  he  concealed  at  any 
time  from  the  knowledge  of  the  officers  with  whom  he  com- 
nninicated,  any  fact,  whatever,  necessary  to  a  fair  understand- 
ing of  his  claim  and  the  supposed  right  of  the  government 
under  the  reservation  as  made  at  Washington.  Equally  free 
from  and  above  all  suspicion  is  the  conduct  of  the  officers  grant- 
ing the  pre-em]3tion  to  him.  No  design  or  contrivance  is  im- 
put(^  to  any  of  the  parties  in  the  transaction  and  none  has 
been  shown,  because  none  has  been  attempted.  The  transac- 
tion is  admitted  to  have  been  untainted  and  above  the  breath  of 
suspicion.  For  aught,  then,  that  we  can  see,  it  must  follow, 
upon  a  consideration  of  all  the  facts  of  the  case  and  laws  ap- 
plicable to  it,  that  this  pre-emption  was  duly  and  formally 
granted  by  an  authority  having  exclusive  jurisdiction  and  power 
over  the  subject-matter  upon  which  it  acted  at  the  time,  and 
that  it  is  conclusive  and  binding  on  the  government.  Having 
thus  far  in  the  investigation  of  the  legal  character  of  the  claim 
advanced  by  the  lessor  of  the  plaintiff,  necessarily  considered 
and  examined  the  objections  urged  in  the  defense,  except  the 
tirst,  third  and  fourth,  we  proceed  to  the  consideration  of 
those  and  the  arguments  advanced  by  the  counsel  for  the 
plaintiff's  lessors  in  supj)ort  of  the  legal  title  and  a  right  to 
maintain  the  present  action.  The  first  objection,  that  no  action 
of  ejectment  can  be  sustained  against  a  military  officer  in 
the  occupancy  of  lands,  as  such,  is  readily  disposed  of.  In 
the  case  of  Meigs  and  others  v.  MoClung's  Lessee,  (9  Cranch, 
11,)  in  an  action  of  ejectment,  brought  to  recover  a  tract  of 
land  which  was  claimed  under  a  grant  from  the  State  of  North 
Carolina,  upon  which  the  defendants  resided,  as  officers  and 
under  the  authority  of  the  United  States,  which  had  a  garrison 
there  and  had  erected  works  at  an  expense  of  thirty  thousand 
dollars,  one  of  the  grounds  of  the  defense  was,  because  the 
land  was  occupied  by  the  United  States  troops  and  the  de- 
fendants as  officers  of  the  United  States,  for  the 
*benefit  of  the  United  States  and  by  their  direction.  p366] 
Chief  Justice  Marshall,  in  delivering  the  opinion  of 
the  Court  in  that  case,  says :  "  The  fact  that  the  agents  of  the 
United  States  took  possession  of  the  land  lying  above  the 
mouth  of  the  Highwassee,  erected  expensive  buildings  thereon 
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and  placed  a  garrison  there,  can  not  be  admitted  to  give  an  ex- 
])]anation  to  the  treaty  wliich  wonld  contradict  its  plain  words 
and  obvious  meaning.  The  land  is  certainly  the  pro])erty  of 
the  ])laintifl:  below,  and  the  United  States  can  not  have  in- 
tended to  deprive  him  of  it  by  violence  and  without  compen- 
sation." The  defense  is  not  tolerated  for  a  moment;  such  an 
apt  was  clearly  military  usurpation  and  illegal  and  indefensible 
in  every  point  of  view  in  wliich  it  could  be  placed.  This  ob- 
jection then  is  necessarily  altogether  untenable.  We  are  not 
yet  ])repared  to  admit  the  maxim,  ^^  Liter  cumia  leges  silent.''' 
The  remaining  questions  are,  we  admit,  of  much  moment 
and  involve  princi[>]es  of  deep  interest.  These  objections  hav- 
ing been  sustained  in  the  Circuit  Court,  for  whose  legal  learn- 
ing and  accurate  judgnient  we  entertain  the  highest  resi3ect, 
has  rendered  it  more  important  to  examine  cautiously  the  prin- 
ciples upon  which  this  decision  is  made;  and  we  are  free  to 
confess  that  nothing  but  a  firm  and  settled  conviction  of  the 
soundness  of  their  character  and  the  evident  justice  in  which 
they  are  founded  has  led  us  to  adopt  them  as  the  basis  of  our 
deliberate  judgment.  In  examining  the  question  whetlier  the 
legal  estate  is  yet  in  the  United  States  or  lias  ]^assed  by  law 
and  the  acts  of  the  land  officers,  to  the  ])re-em]  tor,  it  may  be 
well  to  consider  the  character  of  the  ].roof  offered  as  evidence 
of  a  legal  title.  The  first  two  certificates  produced  in  evi- 
dence bear  date  on  the  day  of  purchase,  and  are  recpiired  by 
the  several  acts  of  Congress  relating  to  the  sale  and  dis}  osal 
of  the  ])ublic  lands.  The  second  of  these  is  in  strict  conformity 
with  the  mode  ])ointed  out  by  Congress  for  the  primary  dis- 
])osal  of  the  public  domain  and  should  be  considered  a  regu- 
lation jirovided  by  them  for  securing  the  title  to  the  ho)ui  fide 
]nirchaser.  The  thii-d  is  the  same  as  the  ])receding,  excejit 
that  it  is  not  issued  at  the  time  t)f  the  purchase;  iK>r  is  it  re- 
<piired  to  bo  filed  in  the  General  Land  Oflicc,  but  is  made  evi- 
dence of  title  in  an  action  of  ejectment  in  this  State,  by  an  act 
of  the  General  Assembly,  ""declaring  what  sliall  be  evidence 
in  certain  cases,"  (II.  L.  280 ;  Gale's  Stat.  -ST,)  and  to  which 
M-e  shall  have  occasion  hereafter  to  advert;  and  lastly  a  deed 
from  the  ]ire-em|)t<ir  t(»  the  lessor  of  tlie]ilaintitf.  It  is  insisted 
by  the  det'cndant  that  as  the  law  of  (\tngress  jirovides  that  a 
])atent  shall  issue  on  this  final  certificate,  tliat  the  United  States 
can  not  be  concludetl  hv  any  other  evidence  less  than  a  I'atent. 
It  will  he  recollected  that  neither  Congress  nor  the  legi>!aturo 
of  this  Stat(!  have  \\vm\v  a  patent  evidence  of  title. 
L*307]  That  it  is  evidence;  in  courtsof  law,*and  of  a  conclusive 
character,  where  the  j'.ower  granting  luvd  title  to  the 
hinds  granted  and  the  olhcers  authority  to  issue  it,  uo  one  doubts; 
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but  it  is  certainly  true  that  there  may  be  other  evidence  of 
title  equally  conclusive.  The  patent  is  not  understood  to  be 
the  title  itself,  but  the  evidence  thereof.  From  what  source 
does  the  title  to  land  derived  from  a  government  sjjring?  In 
arbitrary  governments,  from  the  supreme  head — be  he  the  em- 
]3eror,  king  or  potentate;  or  by  whatever  name  he  is  known. 
In  a  republic,  from  the  law  making  or  authorizing  to  be  made 
the  grant  or  sale.  In  the  first  case  the  party  looks  alone  to 
liis  letters  patent;  in  the  second,  to  the  law  and  the  evidence 
of  the  acts  necessary  to  be  done  under  the  law,  to  a  per- 
fection of  his  grant,  donation  or  purchase.  If  a  grant  should 
be  made  by  the  executive  of  the  nation  for  a  tract  of  land, 
to  an  individual  by  patent,  not  warranted  by  a  previous  act  of 
Congress,  it  must  be  void  the  moment  it  is  made,  because  it 
is  not  authorized.  The  law  alone  must  be  the  fountain  from 
whence  the  authority  is  drawn;  and  there  can  be  no  other 
source.  It  will  be  found  that  numerous  cases  exist  of  legis- 
lative grants  to  States  and  individuals  by  Congress,  where 
patents  have  not  been  required  to  "be  issued,  and  in  which 
cases  we  learn  the  practice,  if  we  are  rightly  informed,  is  not 
to  issue  them.  How  is  it  with  reference  to  grants  of  the  16th 
sections  in  each  townshij)  of  the  public  lands,  those  made  to 
States  for  internal  improvements,  for  schools  and  colleges  and 
of  salines  and  towns  and  various  other  public  objects  ?  Will 
it  be  contended  that  in  these  cases  the  legal  title  in  the  lands 
is  not  vested  according  to  the  terms  of  the  grant,  from  the 
moment  it  becomes  a  law,  in  the  party  to  whom  the  grant  is 
made,  but  remains  in  the  government  until  a  patent  shall  be 
issued?  Surely  not.  We  take  it  for  granted  that  in  cases  of 
legislative  grants  the  law  is  not  only  evidence  of  title,  but  the 
title  itself.  "  A  legislative  grant  vests  title  which  can  not 
afterward  be  di^-ested  by  legislative  action."  {Potalett  v. 
Clark  et  al.,  3  Peters'  Cond.  R.  408.)  We  esteem  it  un- 
necessary to  pursue  this  illustration  further ;  but  proceed  to 
consider  whether  the  grants  of  lands  made  to  pre-emptors, 
nnder  and  by  virtue  of  the  pre-emption  laws  of  the  United 
States,  are  not  estates  in  the  lands  intended  to  be  granted  upon 
conditions  and  which  become  absolute  upon  the  performance 
of  those  conditions?  Such  would  seem  to  be  the  spirit  and 
iiitent  of  those  laws  when  attentively  considered.  We  are  to 
look  at  the  beneficent  character  of  those  acts  and  the  peculiar 
objects  they  were  intended  to  protect  and  secure.  A  class  of 
enterprising,  hardy  and  most  meritorious  and  valuable  citizens 
had  become  the  ]iioneers  in  the  settlement  and  improvement 
of  the  new  and  distant  lands  of  the  government.     Disregard- 
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ing  the  privations,  toils  and  sufferings  incident  to 
[*36S]     their  condition,  they  *had  by  their  perseverance,  not 

only  expelled  the  savage  from  their  borders,  but  had 
carried  civilization,  with  all  its  attendant  lights  and  blessings, 
into  the  wilderness.  By  their  industry  and  untiring  exer- 
tions they  improved  the  lands,  subdued  the  forests,  and  by  the 
acceleration  which  they  had  given  to  population  and  agricult- 
ure, increased  the  vahie  of  the  lands  in  a  tenfold  degree. 
The  government,  as  a  reward  for  these  exertions,  granted  to 
the  individuals  thus  situated  rights  on  these  lands  to  a  cer- 
tain number  of  acres,  upon  proof  of  settlement  and  cultiva- 
tion and  the  payment  of  the  minimum  price  of  the  public 
lands  within  the  time  specihed  in  the  pre-emption  laws.  It 
may  be  worthy  of  inquiry  here  whether,  upon  a  full  compli- 
ance of  a  party  with  the  terms  and  conditions  of  these  laws, 
that  right  so  given  can  be  any  more  divested  than  an  exjiress 
legislative  grant,  without  any  conditions  whatever?  Certainly 
not.  It  is  not  then  an  estate  resting  on  a  contingency,  which, 
if  it  hap]ien  or  be  consummated,  vests  the  estate  in  fee. 

Congress  possesses  the  power  to  grant  away  these  lands,  ab- 
solutely or  conditionally,  and  they  have  done  so  in  the  case  of 
the  pre-emjitioner,  upon  conditions  s]iecitied  in  the  ])re-em]> 
tion  laws;  but  it  is  said  that  this  is  only  a  previous  right  of 
purchase.  Concede  this,  and  what  does  it  establisli?  That 
tlierc  is  a  right,  and  that  right  is,  that  the  i^arty  who  settled 
and  cultivated  the  land  within  a  given  period  of  time,  on  jiroof 
thereof  to  the  officers  of  the  government,  to  their  satisfaction, 
and  payment  of  the  money  required  therefor,  shall  be  the 
jniichaser  and  hold  the  estate.  Xow  Avill  it  be  denied  that 
this  is  an  interest  in  land — imperfect  it  may  be,  but  to  be- 
come ]ierfect  and  absolute  on  ]!erformance  of  the  conditions 
prescribed?  When  those  conditions  have  all  been  ]:crformcd 
and  the  certificates  of  the  land  officers,  which  evidence  those 
facts  have  been  executed  and  delivered,  has  not  the  grant, 
which  under  the  law  was  provisional,  become  perfect  and  ab- 
solute? and  is  not  the  law  the  soui'ce,  and  these  evidences  of 
the  conditions  performed  proof  of  liis  title,  and  as  much  so  as 
in  the  case  of  an  absolute  grant?  Congress,  in  its  legislation 
on  the  subject  of  pre-emptions,  in  various  acts  speak  of  the 
]>re-emptors  as  persons  Imving  rights  and  state  in  certain  cases 
that  their  rights  shall  be  forfeited.  (Act  of  Feb.  7, 1818  §  2  ; 
Act  of  March  3,  1803;  Act  of  J\[ay  18,  ITiX).)  We  understand 
also  that  it  hasbeenthc  ])ractice  of  the  Land  Office  Department 
at  Washington  to  ])ermit  assignments  of  the  certificates,  and  to 
issue  jiatents  where  the  assigiunent  is  in  conformity  to  the 
rules  pres-cribed  to  the  assignee,  and  that  it  so  a]ipears  on  the 
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face  of  tl\e  patent.  This  is  stated  as  some  evidence  at  least  of 
the  cliaracter  of  the  interests  in  these  certificates  as  under- 
stood by  the  government  itself.  The  act  of  the  ISth  of  M.Sij, 
1796,  however,  expressly  authorized  the  patent  to  issue 
to  the  heirs  or  assignees  of  the  purchaser.  *A  case  [*369] 
of  illustration  will  now  be  put.  A  is  appointed  to  of- 
fice b}^  action  of  a  legislative  body,  in  pursuance  of  powers 
derived  from  the  constitution  of  the  State.  Would  the  action 
of  this  body  be  the  source  of  his  right  to  the  ofhce  or  would 
such  source  be  his  commission?  Would  not  his  commission 
be  only  evidence  of  his  title  to  the  office,  and  the  election  by 
the  legislature  the  source  of  his  right?  Certainly  so,  because 
a  commission  might  be  issued  to  a  person  not  so  elected,  who 
in  such  case  would  be  a  mere  usurper. 

We  are  led  to  the  conclusion  that  the  laws  of  Congress,  by 
every  fair  interpretation,  must  be  considered  as  saying  to  every 
pre-emptor  on  the  public  lands,  if  you  show  yourself  within 
the  provisions  of  the  pre-emption  laws,  and  that  you  have  hon- 
estly and  truly  performed  the  conditions  required  of  you  by 
law,  the  interest  or  estate  which  has  been  provisionally  given 
you,  shall  become  absolute.  It  may  be  further  asked,  whether 
this  right,  be  it  an  estate  in  the  lands  on  conditions  performed, 
or  a  mere  right  of  previous  purchase,  can,  where  it  clearly  ex- 
ists, be  taken  away  or  destroyed,  against  the  will  and  consent 
of  the  party  entitled  to  the  pre-emption?  Clearly  not.  The 
government  is  committed  by  its  own  voluntary  acts,  and  no 
third  party  can  interfere  with,  or  impair  or  destroy  it.  A  case 
of  seeming  analogy  has  been  decided  in  this  Court.  We  refer 
to  the  case  of  Doe  on  the  demise  of  Moot^e  v.  Hill  et  al.,  decid- 
ed at  the  December  term,  1829  (Breese,  236).  The  lessor  of 
the  plaintiff,  in  that  case,  claimed  title  to  a  tract  of- land  sold 
by  the  government  of  the  United  States  to  Hill,  who  had  pur- 
chased the  same  at  the  public  sale,  and  obtained  a  patent  there- 
for, by  virtue  of  a  confirmation  made  by  the  Governor  of  the 
Territory  northwest  of  the  river  Ohio,  in  pursuance  of  the 
acts  of  Congress  of  1788,  and  the  instructions  of  the  Governor 
of  said  Territory.  In  that  case  the  following  points  were  set- 
tled :  1st.  A  confirmation  made  by  the  Governor  of  the  North- 
West  Territory,  on  the  12th  of  February,  1799,  to  a  person 
claiming  a  tract  of  land  in  the  said  Territory,  is,  under  the  resolu- 
tion and  instructions  of  Congress,  of  June  and  August  of  1788, 
valid,  and  operates  as  a  release  on  the  part  of  the  United 
States  of  all  their  right.  2d.  Under  this  power  to  confirm, 
the  Governor  was  not  limited  to  any  definite  number  of  acres, 
but  could  confirm  to  the  extent  claimed  by  the  settler.  3d.  A 
confirmation  so  made  by  the  Governor,  can  not  be  nullified  by 
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any  act  of  Congress.  4tli.  In  order  to  show  the  act  of  con- 
tinuation, it  is  not  necessary  that  any  evidence  should  be  given 
of  their  title  to  the  land,  because  the  ]X)wer  of  the  Governor 
Avas  ]5lenary,  and  his  decision  on  the  claim  ]oresented  to  him, 
is  binding  on  the  United  States.  5th.  By  the  deed  of  cession 
of  178-1-,  from  Yii-giniato  the  United  States,  Congress 
[*370]  was  oljliged  *to  confirm  the  settlers  in  their  posses- 
sions and  titles.  By  an  examination  of  this  case,  it 
will  be  seen  that  by  an  act  of  Congress,  passed  sixteen  years 
after  the  powers  given  to  the  Governor  of  the  Xorth-Westeru 
Territory,  to  confirm  the  lands  referred  to  in  the  act  creating  his 
duties,  a  Board  of  Conunissioners  was  appointed  to  sit  at  Kas- 
kaskia,  to  hear  proof  relative  to  British  and  French  grants, 
and  re{;ort  to  the  Secretary  of  the  Treasury.  The  Court  say, 
'•  That  this  Board  virtually  superseded  the  powers  of  the  Gov- 
ernor, but  nothing  appeai-s  from  the  acts  of  Congress  in  disap- 
])r(>bation  of  the  ])roceedings  of  the  Governor,  until  the  pas- 
sage of  an  act  on  the  2(ith  of  February,  1812,  which  authorized 
the  Ivegister  and  Keceiver  of  the  Land  Office  at  Kaskaskia, 
and  another  person  to  be  appointed  by  the  President  of  the 
United  States,  to  examine  and  in(juire  into  the  validity  of  claims 
to  land  in  the  district  of  Kaskaskia,  which  are  derived  from 
confirmations  made,  or  pretended  to  be  made,  by  the  Governor 
of  the  North-Western  and  Indiana  Ten-itories  resjiectively,  and 
they  shall  report  to  the  Secretary  of  the  Treasury,  to  be  laid 
by  him  before  Congress."  The  Court  proceed  to  say,  "  Tljat 
the  soundest  principles  of  ])olicy,  as  well  as  good  faith,  require 
that  the  Governor's  confirmations  slu)uld  be  considered,  at 
h:\st  prima  facie,  valid.''  The  report  of  the  Commissioners 
is  next  adverted  to,  and  it  is  further  stated,  "That  the  Secre- 
tary of  the  Treasury  considereil  those  confirmations  void,  and 
directed  the  sale  of  the  lands;  but  the  Secretary  of  the  Treas- 
ui-y  had  no  power  to  order  the  sale  of  any  lands  except  those 
belonging  to  the  United  States;"  and  his  act  in  ordering  the 
sale  is^ treated  as  a  void  act;  and  it  is  furtlier  said,  "That  the 
confirmaticm  Mas  a  release  of  the  interest  of  the  United  States, 
■A\u]  tlie  presumption  was,  that  the  deed  of  confirmation  was 
made  in  a  case  authorized  hy  the  resolutions  of  June  and 
August,  17S8."  To  our  minds,  there  is,  on  jirinciple,  an  analogy 
in  the  two  cases,  so  far  as  the  acts  and  discretionary  powers  of 
the  agents  of  the  government  are  to  be  viewed,  and  tlie  cluir- 
acter  in  which  these  acts  are  to  be  considered  in  ))(»int  of 
evidence  relating  to  titles  to  land  originally  held  by  tlie  gov- 
ernment or  claimed  to  be  so  lield.  In  the  case  referred  to,  the 
certificate  of  confirmation •  by  the  Governor  is  held  to  be  at 
least  yvmrt/ttr/e  evidence  of  title  to  the   estate  in  the  lands 
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claimed  ;  and  in  the  present  one,  it  is  not  perceived  why  the 
same  rule  should  not  obtain.  The  patent  of  the  government 
to  a  subsequent  innocent  purchaser  is  held  mvalid;  because  the 
government  could  not  grant  the  same  land  twice  ;  and  because 
the  patent  for  that  reason  was  void.  In  the  case  of  the  United 
States  V.  Arredondo  (6  Peters,  727),  the  Supreme  Court  of  the 
United  States  held  this  language  :  "If  it  was  not  a  legal  pre- 
sumption, that  public  and  responsible  officers  claiming 
and  exercising  the  *right  of  disposing  of  the  public  [*371] 
domain,  did  it  by  the  order  and  consent  of  the  gov- 
ernment in  whose  name  the  acts  were  done,  the  confusion  and 
uncertainty  of  titles  and  possessions  would  be  infinite."  "The 
acts  of  public  officers  in  disposing  of  public  land,  by  color  or 
claim  of  public  authority,  are  evidence  thereof,  until  the  con- 
trary appears  by  the  showing  of  those  who  oppose  the  title  set 
up  under  it,  and  deny  the  power  by  which  it  is  professed  to 
be  granted.  Without  the  recognition  of  this  principle,  there 
would  be  no  safety  in  title  papers,  and  no  security  for  the  en- 
joyment of  property  under  them."  The  law  of  Congress  re- 
quiring patents  to  issue,  was  passed  when  the  old  credit  system 
of  disposing  of  the  public  lands  existed,  and  that  patent  was 
to  issue  on  the  certificate  of  final  payment.  We  think  it  im- 
portant that  the  laws  providing  for  the  sales  of  the  jDublic  lands 
under  the  old  and  new  system,  should  be  noticed,  and  the  dis- 
tinction kept  in  view.  IJnder  the  old  system,  the  purchase, 
being  on  credit  for  three  fourths  of  the  pnrchase  money,  was 
contingent ;  but  under  the  present,  it  is  for  cash  in  full,  and 
perfect  and  absolute.  The  patent  was,  however,  on  the  final 
payment,  to  be  issued  to  him  or  his  heirs  or  assigns.  It  may 
i3e  important,  as  an  early  evidence  of  the  intentions  and  views 
of  Congress  on  the  subject  of  the  sales  of  the  public  lands, 
and  to  show  in  what  light  they  considered  the  sales  thereof,  to 
note  the  act  of  the  18th  of  May,  1796.  After  prescribing 
the  terms  on  which  the  land  shall  be  sold,  it  directs  the  form 
of  the  certificate  which  shall  be  given,  and  requires  the  land 
sold  to  be  described — the  sum  paid  on  account — the  balance 
remaining  due — the  time  when  such  balance  becomes  payable, 
and  that  the  whole  land  sold  will  be  forfeited  if  the  said  bal- 
ance is  not  then  ]iaid ;  but  that  if  it  shall  be  duly  discharged, 
the  purchaser  or  his  assigns,  or  other  legal  representative,  shall 
be  entitled  to  a  patent.  "  On  pajmient  of  the  balance,  a  patent 
is  directed  to  be  issued.  It  declares,  if  there  should  be  a  fail- 
ure in  any  payment,  the  sale  shall  be  void,  all  money  thereto- 
fore paid  on  account  of  the  purchase,  shall  be  forfeited  to  the 
United  States ;  and  the  land  thus  sold  shall  be  again  disposed 
of  in  the  same  manner  as  if  a  sale  had  never  been  made." 
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Here  we  see  that  a  direct  and  positi\e  sale  is  recognized,  and 
the  land  sold  in  case  of  non-]iaynicnt  of  any  part  of  the  bal- 
ance, is  declared  to  be  forfeited. 

It  is  manifest,  from  this  language,  that  Congress  considered 
the  purchaser  as  having  a  legal  estate  in  the  lands  purchased, 
of  some  description,  under  this  certificate;  otherwise  thejAvould 
not  have  declared  in  what  cases  the  land  should  be  forfeited. 
Such,  however,  seems  to  be  the  whole  course  of  legislation  en 
the  public  lands,  and  in  almost  every  act  the  right  acquired  by 
the  purchaser  seems  to  be  viewed  as  a  conditional  or  absolute 
estate  in  the  lands ;  and  the  invariable  practice  has  been 
[*372]  for  the  ^purchaser  under  all  the  systems  and  regu- 
lations for  the  sale  of  these  lands,  to  enter  into  posses- 
sion of  them,  either  before  or  after  the  jnirchase,  if  he  so  desired. 
It  would  be  singular  indeed,  if  the  purchasers  of  the  millions  of 
acres  of  the  public  domain,  which  have  been  recently  paid  for  by 
them,  and  for  which  they  have  received  the  evidence  thereof 
from  the  public  otiicersof  the  government,  should  be  told  tliat 
they  had  only  some  inchoate,  indefinite,  and  inij  erfect  and  equi- 
table title  to  the  lands  thus  sold  by  the  government,  and  that  the 
legal  estate  was  yet  in  tlie  government;  and  that  as  the  gov- 
ernment could  not  be  coerced  by  suit  to  issue  a  patent,  and  tlie 
]mblic  olhcers  might  use  their  discretion  to  issue  or  not  issue 
the  patent,  intruders  on  the  lands  could  not  be  removed,  and 
might  enjoy  unmolested  the  possession  thereof,  connnilting 
what  destruction  and  injury  they  ])leased,  until  they  could 
])rodiice  a  formal  patent  therefor.  The  mere  statement  of 
such  a  supposition  would  have  a  most  startling  etfect;  and 
those  thus  (situated  would  indeed  gravely  ask  M'hether  they 
lived  under  a  government  of  laws  in  M-hich  justice  Mas  equally 
dispensed,  and  the  rights  of  all  ju'otected  alike  i  To  silence 
forever  and  put  at  rest  these  quaint  and  refined  subtleties,  and 
to  ]irotect  the  purchasers  of  the  ]niblic  domain  within  the 
limits  of  this  State,  tlie  General  Assembly,  with  a  forecast 
worthy  of  all  ]iraise,  as  early  as  1S23,  (and  which  was  incorpo- 
rated in  the  revised  code  of  1827,)  passed  ">cl;j  <i<f  dt'chmny 
in/ini  fi/iall  he  evidence  in  certain.  eatte,<iy  (R.  L.  280;  Gale's 
Stat.  287.)  I>y  tlu;  fourth  section  of  that  act,  it  is  ])rovided, 
"That  the  otlicial  certificate  of  any  IJegister  or  lieceivcr  of 
any  Land  Otlice  of  the  United  States,  to  any  fact  or  matter  of 
record  in  his  otlice,  shall  be  received  in  evidence  in  any  ci»urt 
in  tliis  State  ;  and  shall  be  com|ictent  to  jirove  the  fact  so  cer- 
tified. The  certificate  of  any  such  register  of  the  entry  or 
purchase  of  any  tract  of  land  withiji  In's  district,  shall  be 
deemed  and  taken  to  bo  evidence  of  title  in  the  jarty  who 
ni;i(le  such  entry  or  purchase,  (»r  his  heirs  oi'" assigns,  to  recover 
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the  possession  of  the  land  described  in  such  certificate,  in  any 
action  of  ejectment  or  forcible  entry  and  detainer,  unless  a 
better  legal  and  paramount  title  be  exhibited  for  the  same." 
To  this  statute  this  Court  has,  in  the  case  of  Bruner  v.  Man- 
love,  ante,  156,  given  an  exposition  by  the  unanimous  opinion 
of  the  Court,  which  every  day's  experience  shows  to  be  based 
•on  the  firmest  princijjles  of  policy  and  justice.  In  that  case  it 
was  said,  "That  the  register's  certificate  is  raised  to  as  high  a 
point  of  evidence  in  this  form  of  action,  as  a  patent  possibly 
could  be.  Its  effect  is  to  be  the  same,  and  the  rights  derived 
from  it,  for  the  purpose  of  recovering  or  maintaining  pos- 
,  session  of  lands  described  in  it,  are  co-extensive  with  the 
most  formal  regularly  issued  patents.  These  certificates  not 
only  vest  the  title  acquired  by  ]3urchase  from  the 
*government,  in  the  purchaser  for  the  purpose  named,  [*373] 
but  make  that  title  transmissible  to  .  the  heirs  or  the 
assignee.  For  any  purpose  then,  so  far  as  regards  the  character 
of  these  certificates,  as  evidence  in  an  action  of  ejectment,  they 
must  be  considered  of  as  high  a  dignity  as  patents,  and  partaking 
of  all  their  legal  attributes.  Having  settled  their  character  and 
effect,  the  rights  of  the  parties  under  them  must  be  governed 
by  the  same  rules  of  interpretation  as  in  the  case  of  patents. 
Ko  reason  can  exist  for  an  exception."  Whatever  doubt  may 
have  existed  as  to  the  character  of  the  right  or  interest 
acquired  by  the  purchaser  of  land  from  the  government  of  the 
United  States,  and  the  light  in  which  the  certificates  of  the 
land  officers  should  be  considered  as  evidence  in  the  courts 
of  this  State,  we  apprehend  has  been  forever  put  to  rest  by 
this  necessary  and  provident  law.  We  appeal  to  the  unso- 
phisticated and  sober  judgment  of  every  rational  and  unbiased 
mind,  and  ask,  whether  the  idea  that  purchases  so  held  by 
these  evidences  of  title,  which  have  doubtless  passed  through 
various  and  numerous  hands,  are  to  be  for  a  moment  thus 
impaired  by  the  toleration  of  such  arguments  against  their 
validity? 

It  is  a  matter  of  universal  notoriety,  that  these  are  the  only 
evidences  of  title,  in  nine  cases  out  of  ten,  held  by  the  pur- 
chasers of  the  public  lands,  for  some  years  past;  and  that  it  has 
become,  and  will  remain  impossible  for  years  to  come,  under 
the  present  force  in  the  General  Land  Office,  to  issue  patents 
for  millions  of  acres  of  land  thus  jDurchased.  The  necessity 
of  the  case,  then,  most  imperiously  admonishes  us  of  the  pro- 
found wisdom  and  necessity  of  the  act.  It  has  therefore  been 
considered  altogether  unnecessary  to  refer  to  and  adduce  the  nu- 
merous decisions  of  the  various  courts  in  the  United  States,  de- 
parting from  the  rigid  doctrines  of  the  common  law  as  to  what 
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should  be  considered  evidence  of  title  in  an  action  of  eject- 
ment; among  which  the  most  prominent  is,  tlie  case  of 
Sim's  Lessee  v.  Irvine,  in  which  it  was  adjudged  that  pay- 
ment of  the  pnrcliase  money  to  the  State,  and  survey  of  the 
land,  gave  a  legal  right  of  entry,  and  was  sufficient  evidence 
in  an  action  of  ejectment.  The  Supreme  Court  of  the  United 
States,  in  reviewing  this  case,  say,  "  This  having  become  in' 
Pennsylvania  an  establislied  legal  right,  and  having  inct»rpo- 
rated  itself  as  such  with  ]:»roperty  and  tenures,  must  be  regard- 
ed by  the  common  law  courts  of  the  United  States  in  Penn- 
sylvania, as  a  ruling  decision."  jS^umerous  other  cases  might 
be  cited,  decided  by  the  Supreme  Court  of  the  United  States, 
in  which  it  is  held  that  evidence  of  title  to  land,  is  to  be  gov- 
erned by  the  "  Lex  locirei  sitae.^^  That  the  law  of  the  State 
where  the  land  lies,  is  to  govern  both  as  to  the  form  of  the 
remedy,  and  the  evidence  of  title  seems  to  be  so  well  settled 
by  a  long  and  uniform  course  of  decisions,  that  we  have  sup- 
posed it  beyond  the  possibility  of  doubt.  The  Cir- 
[*374:]  cuit  Court  have,  in  our  *opinion,  fallen  into  an  error 
on  tliis])oint,  which  has,  in  our  judgment,  arisen  from 
the  light  in  M'hich  it  has  viewed  the  pre-emiitor's  purchase. 
It  seems  to  have  confounded  this  purchase  with  the  imper- 
fect, uncertain  and  anomalous  modes  heretofore  pursued  in 
acquiring  lands  in  the  States  of  North  Carolina,  Kentucky 
and  other  States  of  the  Union,  where  those  States  were  the 
])roprietors  of  the  soil ;  and  it  has  ado])ted  the  opinion  of  the 
Su])reme  Court  of  the  United  States  on  those  incei)tive  and 
inchoate  titles,  as  the  rule  to  be  applied  in  the  present  case, 
without  regarding  the  manifest  distinction.  In  these  cases, 
the  person  entering  was  to  j)rocure  a  wari-ant  of  survey,  and 
])ay  money  at  a  future  day  ;  and  from  the  inception  of  the 
title  by  entry,  his  right,  though  it  might  be  considered  legal, 
was  necessarily  inchoate.  In  the  case  before  us,  the  ])urchase 
and  accpiisition  of  the  title  is  an  entire  act,  ]ierformed  at  one 
and  the  same  time  ;  the  certilicate,  as  evidence  of  that  pur- 
chase and  acquisition,  is  given  on  the  payment  of  the  consid- 
eration money,  and  the  sale  being  cc>ni[)leti'(l,  the  title  ])asses, 
and  the  certificate  is  evidence  thereof,  at  least  j»'ii)Hi  facU\ 
inid  warrants  a  right  of  entry  on  the  land.  By  the  terms  of 
the  ordinance  admitting  the  State  of  Illinois  into  the  Union,  it 
was  among  other  things  stijnilated,  "That  every  and  each 
tract  of  land  sold  by  the  United  States,  from  and  after  the 
tirst  day  of  January,  1810,  shall  remain  exemjit  from  any  tax 
laid  by  order  or  under  the  authority  of  tiie  State,  for  any  pur- 
])ose  whatever,  for  the  term  of  tive  years  tVom  and  after  the 
<lay  of  sale.     (K.  L.  51;  Gale's  Stat.  3t>).    Kow  at  what  time 
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wouldthis  exemption  begin  to  run?  Cei'tainly  from  the  day  of 
sale,  and  not  from  the  time  of  issuing  the  patent.  As  long  as 
the  estate  is  in  the  United  States,  the  lands  are  not  taxable  ;  and 
if  the  legal  estate  did  not  pass  at  the  time  of  the  purchase  and 
sale,  the  land  could  not  be  taxed  until  the  patent  issues.  The 
proposition  that  the  estate  remains  in  the  United  States,  until  the 
patent  issues,  could  never  be  adopted  as  a  rule  from  whence  to 
compute  the  time  for  such  purpose,  because  of  its  extrerne  uncer- . 
tainty  and  perpetual  variableness.  The  sale  must  be  consid- 
ered as  severing  the  particular  tract  purchased,  from  the  mass 
of  the  public  lands,  "  eo  instanti"  as  has  well  been  remarked, 
from  which  time  the  five  years  a]"e  to  be  computed,  and  a  di- 
vestiture of  the  title  of  the  United  States  ensues,  and  the  pur- 
chaser's title  necessarily  vests  thereby.  The  legislature  in  the 
enactment  of  the  law  just  quoted,  must  have  so  considered  it, 
and  with  the  view  to  remove  all  doubt,  never  presumed  their 
constitutional  right  to  pass  it,  could  be  questioned.  It  is, 
liowever,  said,  that  while  this  act  is  admitted  to  be  just  and 
politic  as  between  individuals,  it  can  not  be  applied  where  the 
rights  of  the  government  are  in  issue.  It  is  also  admitted  that 
the  State  had  the  undoubted  right  to  pass  the  law,  and 
to  prescribe  *what  should  be  the  rules  of  evidence  [*375] 
in  the  courts  of  the  State ;  but  that  it  can  not  be 
obligatory  on  the  United  States,  because  it  violates  the  ordi- 
nance of  17S7,  being  an  "  interference  with  the  primary  dis- 
posal of  the  soil  by  the  United  States,  and  the  regulations 
which  Congress  has  adopted  to  secure  the  title  to  the  hona 
fide  purchasers." 

"We  lay  it  down  as  an  incontrovertible  position,  that  the 
character  of  a  general  law,  and  the  force,  effect  and  application 
thereof,  are  not  to  be  determined  by  the  character  of  the 
parties  to  the  action.  It  would  be  strange,  indeed,  if  such  a 
rule  could  prevail ;  it  must  be  of  universal  application,  within 
the  State  which  has  adopted  it  as  a  rule  of  action,  if  it  has  been 
constitutionally  adopted,  and  the  courts  of  the  States  being 
boimd  to  regard  laws  so  passed,  must  so  consider  them.  Unless, 
then,  the  act  is  void,  for  the  reason  that  it  conflicts  with  the 
Ordinance  of  1787,  its  binding  force  on  all  parties  in  the  State 
courts,  is  undeniable.  Let  the  alleged  conflict  of  the  provisions 
of  this  law,  with  the  ordinance,  be  now  considered ;  and  here 
we  confess  we  are  at  a  loss  to  conjecture  in  what  part  of  the 
provision  of  the  section  of  the  law  that  conflict  is  to  be  found. 
In  what  manner  does  it  interfere  with  the  primary  disposal  of 
the  soil  ?  Does  it  not  adopt  the  mode  jn-escribed  by  Congress, 
and  declare  that  this  mods  shall  be  evidence  of  title,  until  a 
better  one  is  shown  ?     lias  it  said  tlie  lands  shall  not  be  sold  ? 
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No.  Has  it  attempted  to  prescribe  to  the  government  of  the 
ITiiited  States  in  what  manner  such  sales  shall  be  made?  Ko. 
Has  it  by  indirect  means  or  0]')pressive  provisions,  in  any  way 
whatever,  embarrassed  the  sales  made  or  proposed  to  be  made  ? 
Ko.  Has  it  imposed  a  tax  on  the  lands,  or  prohibited  an  entry, 
or  prevented  the  purchaser  from  occupying  the  same  ?  No. 
In  what  then  does  this  interference  consist?  In  nothing.  On 
the  contrary  it  has  recognized  the  right  of  the  goveiiin)ent  to 
the  fullest  possible  extent,  to  sell  and  dispose  of  those  lands  ; 
and  has  not  only  recognized,  to  the  fullest  extent,  the  rights 
of  the  purchaser  under  such  sales,  but  has  provided  a  means  for 
him  to  acquire  his  possession  when  his  right  is  dis]>uted 
unjustly ;  and  as  a  measure  of  preventive  justice,  protected 
liim  from  the  acts  of  the  lawless  intruder,  without  leaving  him 
to  the  tardy  and  uncertain  process  of  the  production  of  liis 
patent,  from  the  notoriety  of  the  difficulty  of  obtaining  which. 
he  might  have  to  M'ait  in  years  of  ex])ectation,  without 
remedy.  But  we  are  told  that  it  "  interferes  with  the  regula- 
tions adopted  to  secure  the  title  to  the  honafde  purchasers."' 
With  what  regulation  does  it  interfere?  Does  or  can  it  pre- 
vent the  issue  of  the  certificate  or  patent?  Is  it  an  interfer- 
ence because  it  is  ancillary  to  the  assertion  of  the  rights  of 
which  the  patent  would  be  evidence,  and  removes  the  difficulty 
under  which  the  ]iarty  must  labor  until  its  obtention — because 

it  ])rotects  the  party  in  his  purchase,  advances  the 
[*,37r)]     means  *of  ])roof  of  his  legal  interest  and  right  of 

entry  on  the  lands  by  him  honestly  and  fairly  ]iur- 
chased,  and  dis]ienses  witli  the  law's  delays  attendant  on  the 
production  of  the  patent,  and  above  all,  adds  greatly  to  tlie 
gecurity  of  the  party's  rights  and  possessions^  Can  it  be 
asserted,  with  reason,  tluit  this  beneficial  and  remedial  law.  is 
an  interference  with  the  regulations  of  Congress  to  secure  the 
title  to  tlie  ])urchasers  of  the  public  domain?  In  vain  shall 
language  be  tortured,  to  ])rove  satisfactorily  such  a  result.  But 
if  it  were  admitted,  for  the  sake  of  argument,  to  be  so,  it  is 
equally  so  in  the  case  decided  between  Bnmer  and  ]\r;!nlove. 
This  Court  did  not,  in  that  case,  so  esteem  it ;  nor  yet  in  the 
case  of  Doe  on  the  demise  of  Mooi'e  v.  77/7/,  in  wl  c  i  > 
adjudged  the  certificate*  of  Governor  St.  Clair,  more  ellect  a 
than  the  ])atent  issued  by  the  ]*resident  for  the  same  land  some 
years  since.  The  judiciary  C(»mmittee  of  the  United  States 
Senate,  in  a  report  by  Judge  Burnet,  of  Ohio,  as  chairman 
tiiureof,  on  tlic  class  of  claims  of  which  this  tluis  decided 
formed  one,  exj)rcsscd  0])inions  in  exact  coincidence  with  tliat 
decision.  The  decision  of  this  (^)urt  in  that  case,  and  the 
rcjiort,  were  made  nearly  simultaneously.  If  tlie  law  be  an 
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interference  in  any  case,  it  must  be  so  in  all.  The  conclusion 
is  inevitable.  It  can  not  be  valid  in  one  case,  and  invalid  in 
another  precisely  similar,  though  the  parties  may  differ  in 
name  and  person.  The  incongruity^  and  unsoundness  of  the 
assertion,  seems  too  apparent  to  require  further  comment.  It 
is  also  contended  that  the  better  legal  and  paramount  title  to 
the  lands  in  question,  is  in  the  government,  and  that  this  has 
been  shown.  It  may  be  worthy  of  consideration,  to  ask,  what 
the  framers  of  this  law  considered  a  better  legal  and  paramount 
title?-  Is  it  rational  to  suppose  that  they  conceived,  wlfen  they 
were  providing  an  additional  and  auxiliary  means  of  proof  for 
the  purchaser  of  the  public  domain,  and  by  which  he  was 
either  to  obtain  his  possessions,  having  the  right  in  himself,  or 
to  protect  himself  thei-ein,  that  they  contemplated  the  idea, 
that  although  the  party  had  purchased  and  paid  the  govern- 
ment for  the  land,  the  better  legal  and  paramount  title 
remained  in  the  government ;  and  that  against  the  assertion  of 
such  title,  he  should  be  protected?  Itwould,  in  our  estimation, 
be  putting  an  intention  into  the  minds  of  the  legislators  of  too 
unjust  and  ungenerous  a  suspicion  against  the  government, 
which,  from  the  uniform  character  of  its  acts,  and  high  sense 
of  the  principles  of  universal  justice,  would  have  been  as 
derogatory  to  those  entertaining  such  opinions,  as  it  could  not 
fail  to  be  to  those  who  should  act  on  them.  This  view  could 
never  have  entered  into  their  conception.  But  as  the  history 
of  the  country  had  shown,  and  as  the  case  of  Doe  on  the 
demise  of  Moore  v.  Hill^  before  referred  to,  proves,  there 
were  many  British  and  French  grants  which  had  been  located 
on  the  public  lands  in  this  State,  some  of  which  the" 
government  had  *recognized,  and  others  having  been  [*3TT] 
considered  void,  tlie  government  had  sold,  and  intend- 
ed to  sell  the  lands  thus  claimed.  The  case  of  Hill  shows  a 
case  of  the  kind,  and  is  one  of  the  class  of  cases  intended  bv 
the  description  of  a  better  legal  and  paramount  title  ;  for  by 
the  decision  of  this  Court  in  that  case,  it  overreached  the  patent 
of  the  United  States,  and  was  therefore  decided  to  be  the  bet- 
ter legal  and  paramount  title.  This  case  abundantly  illustrates 
what  the  legislature  of  Illinois  intended  by  the  better  legal 
and  paramount  title.  This  accords  with  the  sense  of  the  terms 
used,  and  the  intentions  of  the  framers  of  the  act.  The  words, 
the  context,  the  subject  matter,  the  effects,  and  the  conse- 
quences, and  the  reason,  and  the  spurit  of  the  law,  all  establish,  to 
our  minds,  the  interpretation  we  haVe  put  on  it ;  we  think  it 
can  justly  admit  of  no  other.  Hence  we  conclude,  that  the 
application  of  this  part  of  the  statute  to  the  case,  as  showing 
the  title  in  the  government,  and  adverse  to  the  right  of  recov- 
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ery,  is  by  no  means  -warranted.  For  tlie  reasons  given,  there 
can  be  no  paramount  title  in  this  case,  because  the  government 
had  parted  with  all  they  had,  according  to  the  forms  of  law- 
prescribed  for  tlie  mode  of  dis]K)sing  of  the  pnblic  lands,  and 
are  concluded  and  estop])ed  by  the  acts  of  their  own  officers. 
Other  examples  are  not  wanting  of  similar  provident  and  nse- 
ful  legislation  of  this  State,  in  reference  to  title  to  land.  By 
acts  in  force,  July  1st,  1827  and  1829,  (K.  L.  130,  510;  Gale's 
Stat.  149,  555,)  it  is  provided  that  conveyances  of  lands  shall 
be  valid  notwithstanding  the  grantor  is  out  of  possession  at 
the  time  of  the  grant,  or  the  lands  are  held  adversely,  and  that 
the  words  "grant,  bargain  and  sell,"  shall  be  held  an  exjiress 
covenant  to  the  grantee,  his  heirs  and  assigns,  that  the  grantor 
was  seized  of  an  indefeasible  estate  in  fee  simple,  freed  from 
incumbrances  from  the  grantor,  except  rents  and  services  that 
may  be  reserved,  unless  limited  by  express  words  contained  in 
such  deed. 

We  hold,  in  regard  to  municipal  rights  and  obligations,  that 
the  government  as  a  moral  being  must  be,  in  contracting,  sub- 
ject, in  the  absence  of  a  law  of  Congi-ess  in  relation  thereto, 
to  the  laws  of  the  States,  and  that  the  same  principles  and 
rules  of  interpretation  of  conti-acts  and  acts  growing  out 
of  them,  as  ])revail  between  individuals,  must  be  applicable  to 
it.  "Thus,  if  the  Uuited  Stales  becouies  the  holder  of  a  bill 
of  exchange,  they  are  bound  to  the  same  diligence  as  to  giving 
notice,  in  order  to  charge  an  indorser  upon  the  dishonor  of 
the  bill,  as  a  private  holder  would  be."  (Story's  Const.  408.) 
With  these  views  we  arrive  at  the  conclusion  that  the  third 
ground  Of  objection  fails.  In  connection  with  tliis  part  of  the 
case  an  argument  has  been  started  by  one  of  the  counsel  for 
the  lessor  of  the  ])laintitf,  which  if  entered  into  Avould  em- 
brace a  wide  lield  of  in(|uiry,  not  only  interesting  for  the  char- 
acter of  the  question  it  discusses,  but  certainly  involv- 
[*378]  ing  *a  subject  of  grave  import,  aiTecting  the  riglits 
of  the  Western  States.  The  (piestion  wliether,  if  at 
all,  or  how  far  tlie  Western  States  are  bound  by  the  Ordinance 
of  1787,  after  they  have  become  sovereign,  free  and  inde|)end- 
ent  States  ;  and  whether  tlie  exercise  of  tlie  jiowers  appertain- 
ing to  all  sovereign  States,  connected  with  the  i>rinci])les  of  em- 
inent and  high  (lomain,  may  not  be  asserted  by  the  States,  are 
subjects  which  we  hojjc  may,  by  a  just  and  liberal  jiolicy  on 
the  jiart  of  the  general  government  toward  the  new  States, 
give  repose  to  the  dis-turhing  cliaracter  which  the  agitation  of 
this  (pu'stion  is  calculated  to  i>roduce.  The  exercise  of  pow- 
ers and  jui'isdiction  by  the  new  States  over  the  public  lands 
within  tlieir  respective  limits,  for  the  jnirpose  of  iuterconuuu. 
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nication  between  their  citizens  by  the  raeans  of  roads,  and  the 
political  and  legal  organization  of  new  counties  in  this  State, 
on  and  over  districts  of  country  not  even  yet  surveyed,  has 
been  so  long  permitted  and  acquiesced  in  as  to  ripen  into  an 
acknowledged  right ;  and  we  are  not  aware  that  for  any  other 
object  it  would  be  useful  to  examine  questions  which  it  is  sin- 
cei'ely  hoped  may  remain  undisturbed. 

As  to  the  last  and  remaining  ground  assumed  in  defense  it 
must  be  conceded  that  the  United  States  could  not  be  a  defend- 
ant in  a  State  court  in  any  action  whatever,  such  court  having 
no  jurisdiction  over  her,  and  consent  could  not  give  it.  And 
although  it  is  certainly  true  that  the  tenant,  in  all  actions  of 
ejectment,  may  defend  himself  by  showing  the  title  of  his 
landlord,  it  does  not  follow  that  the  paity  who  could  not  be  a 
defendant  for  want  of  jurisdiction  in  the  Court  over  him,  may 
defend  himself  in  such  case  in  the  name  of  a  person  who,  upon 
no  reasonable  supposition,  could  be  considered  as  standing  in 
the  nature  of  a  tenant.  Can  it  be  that  a  military  officer, 
charged  with  the  command  of  troops  in  the  occupation  of  a 
garrison,  is  the  tenant  of  a  power  which  not  only  commands 
his  movements  at  will,  but  whose  physical  action,  if  the  term 
be  admissible,  is  entirely  dependent  on  the  direction  of  his 
superior,  and  that  the  relation  of  landlord  and  tenant  is  created  by 
this  military  connection?  Is  not  the  idea  repugnant  to  all  our 
notions  of  legal  rights  whether  drawn  from  the  civil,  statute  or 
common  law  ?  And  although  it  has  been  held  that  every  per- 
son may  be  considered  a  landlord  for  the  purpose  of  being  ad- 
mitted to  defend  an  ejectment,  whose  title  is  connected  to  and 
consistent  with  the  possession  of  the  occupier,  can  it  be  that 
the  United  States  could  so  appear  where  jurisdiction  is  not 
given  ?  If  not,  how  is  it  that  the  converse  of  the  rule  is  ap- 
plied ?  Ard  that  if  the  officer  can  not  defend  by  showing  title 
in  another,  that  another  may  defend  in  the  name  of  him  who 
has  neither  title  nor  defense?  It  is,  however,  deemed  of  little 
importance  to  decide  this  particular  question,  because  all  those 
affecting  the  real  merits  of  the  controversy,  and 
*the  rights  of  the  parties  are  considered  to  have  been  [*379] 
fully  and  particularly  examined  and  decided.  In  ar- 
riving at  a  final  conclusion  in  this  case  it  is  but  just  to  remark 
that  the  principles  upon  which  it  turns  can  not  for  a  moment 
be  supposed  to  be  in  any  way  affected  by  the  value  of  the  lands 
in  controversy,  be  itsmall  or  great.  Satisfied  of  the  legality  and 
justice  of  the  case  presented  by  the  lessor  of  the  plaintiff,  and 
that  the  granting  of  the  pre-emption  to  Beaubien  was  a  matter  of 
simple  right,  disconnected  with  the  equity  with  which  his  claim 
would  be  necessarily  connected,  marked  as  it  is  with  the  continued 
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and  ])rotracted  occiipation  during  a  period  of  nineteen  years — a 
much  greater  jiortion  of  which  the  spot  so  b}'  him  occupied 
was  in  tlie  midst  of  a  wilderness,  exposed  to  all  the  dangers 
and  vicissitudes  necessarily  connected  with  a  locution  so  im- 
mediately surrounded  by  savages,  and  that  this  view  of  the 
whole  case  can  not  be  considered  repugnant  to  the  universal 
principles  of  justice  and  the  sense  of  right  entertained  by  the 
government  itself ;  it  is  the  opinion  of  a  majority  of  the . 
Court  that  the  judgment  of  the  Circuit  Court  be  reversed ; 
and  this  Court,  ]iroceeding  to  render  such  judgment  as  the  Ci]-- 
cuit  Court  ought  to  have  rendered,  do  order  and  adjudge  that 
judgment  be  rendered  lierein  fur  the  lessor  of  the  plaintilf, 
that  he  recover  his  term  of  years  unexpired  and  yet  to  come 
in  the  premises  in  the  declaration  described,  with  his  costs  of 
suit  in  this  Court  and  the  Court  beknv,  and  that  a  writ  of  pos- 
session and  execution  be  awarded  for  such  purpose. 

Judijment  reversed. 
This  case  was  heard  at  the  last  December  term.    Lockwood, 
J.,  dissented;  and  Wilson,  €!.  J.,  being  interested,   took    no 
part  in  the  decision. 

Note  i!y  Scajimox.  Since  the  decision  of  this  case,  the  following  act  has 
beconif  a  huv : 

AN  AUT  to  amend   an  act,  entitled  "An  act  dochmnjr  wliat  shall  be  evidence 
incrrlain  •>a.s(>s,"  approved  Jainiary  10,  18'J7. 

Sec.  1.  Be  if  cuacfid  hi/  the  I' co pic  of  the  Sfufc  of  Illinois,  represevfcd 
in  the  General  Jftsemhli/,  That  a  patent  for  land  shall  be  deemed  and  con- 
sidered a  better  lejjal  and  panimonnt  title  in  the  patentee,  his  heirs  or  as- 
signs, than  tlie  oiKciai  certificate  of  any  rcfristcr  of  a  land  office  of  the 
United  Stati's,  of  the  entry  or  purcliasc  of  the  same  land. 

ApruovEH,  by  the  Council,  February  *27,  1S:)9. 
Acts  of  lS;J8-9,  196. 

A  purcha-ser  of  land  from  the  poverimient  of  the  United  States  or  of  this 
State,  acquires  a  right  to  all  the  improvements  made  ujion  it  ant^'rior  to  his 
])urchase.  The  act  of  Ft'l)ruary  2'^,  1819,  giving  the  right  to  remove  fences 
made  by  mistak(>  u])oii  the  land  of  other  persons,  api^lies  only  to  natm-al  per- 
sons; it  has  no  rt'latioii  to  a  ca.se  where  a  fence  is  erected  l)y  mistake  upon 
the  lands  of  the  United  States,  or  of  tins  State,     i^iair  r.  Wnr\ry,  nnfe  17s. 

It  is  a  principle  of  the  common  law,  that  the  government  can  not  be 
guilty  of  laches.  It  is  also  well  settled  that  a  State  is  not  barred  by  a  stat- 
\ite  of  limitations,  unless  e.x^iressly  named.  MaiHson  County  r.  liartlett. 
(iiifrVu:  State  Hank  of  Illinois  r.  Hrown  et  al.,  <intc  106.  See  also  U.  S.  r. 
Kirkpatrick  et  a!.,  9  Wheat.  7'JO:  o  I'etr-rs"  Cond.  R.  7:«;  Dox  et  al.  r.  The 
V.  M.  G.,  1  P.!t.>rs.  ;W.^, 

The  certilieiite  of  the  Register  of  a  Land  Office,  of  the  jiurchase 
1*880]  of  a  portion  *()f  the  public  lands  of  the  Unire<l  States,  is,  under  the 
statute  of  this  Stati\  of  as  hi^di  a  character  in  ixjint  of  evidence  as 
u  patent  in  an  action  of  ejectment,  and  is  to  be  governed  by  the  same  rviles 
of  interpretation.  Tiie  elder  certiticate  is  conclusive  against  a  subsequent 
one.     limner  r.  Manlove  et  al.,  <infe  l.^ti. 

.'\s  to  tiie  estate  of  a  pre-emptioner.  .see  Davenport  r.  Farrar,  ante  :114. 

The  title  to,  and  disposition  of,  real   property,  l>y  deOd  or  will,  must  be 
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exclusively  subject  to  the  laws  of  the  country  where  it  is  situated.     Kerr  r. 
Devisees  of  Moon,  9  "^Vheat.  565;  5  Peters'  Cond.  682. 

It  is  an  acknowledged  principle  of  law,  that  the  title  and  disposition  of 
real  property  is  exclusively  subject  to  the  laws  of  the  country  where  it  is  sit- 
uated, which  can  alone  prescribe  the  mode  by  which  a  title  to  it  can  pass 
from  one  person  to  another.  McCormick  et  al.  v.  Sullivan  et  al.,  10  Wheat. 
192;  6  Peters'  Cond.  R.  71. 

The  foregoing  case  of  McConnell  v.  Wilcox  was  appealed  to  the  Supreme 
Court  of  the  United  States,  where  the  following  points  were  decided: 

Ejectment  for  a  tract  of  land  in  Cook  county,  Illinois,  being  a  fractional 
section,  embracing  tne  military  post  called  Fort  Dearborn,  at  the  time  of  the 
institution  of  thes'.iir.  m  the  possession  of  the  defendant  as  the  commanding 
oificer  of  the  United  States.  The  post  was  established  in  1804,  and  was  occupied 
by  the  troops  of  the  United  States  until  August  16th,  1812,  when  the  troops 
were  massacred,  and  the  fort  taken  by  the  enemy.  It  was  re-occupied  by 
the  United  States  in  1816,  and  continued  to  be  so  held  until  May,  1823,  dur- 
ing which  time  some  factory  houses,  for  the  use  of  the  Indian  Department, 
were  erected  on  it.  It  wa.s  evacuated  by  order  of  the  War  Department  in 
1823,  and  was.  by  order  of  the  Department,  again  occupied  by  troops  in 
1828,  as  one  of  the  military  posts  of  the  United  States;  was  again  evacuated 
in  1831,  the  government  having  authorized  a  person  to  take  and  keep  pos- 
session of  it.  It  was  again  occupied  by  troops  of  the  United  States  in 
1832,  and  continued  so  to  be  at  the  commencement  of  this  suit,  being  gener- 
ally known  at  Chicago  to  be  occupied  as  a  military  post  of  the  United  States. 
The  buildings  about  the  garrison  were  not  sold  in  1831,  when  it  was  evacu- 
ated; although  a  great  part  of  the  movable  property  in  and  about  it  was 
sold.  In  1817  Beaubien  bought  of  an  army  contractor,  for  one  thousand 
dollars,  a  house  built  on  the  land.  There  was  attached  to  the  house  an  en- 
closure, occupied  as  a  garden  or  field,  of  which  Beaubien  continued  in  pos- 
session until  1836.  In  1823,  the  factory  houses  on  the  land  were  sold  by  or- 
der of  the  Secretary  of  War,  and  were  bought  by  Beaubien  for  five  hundred 
dollars.  Of  these  he  took  possession,  and  continued  to  occupy  them,  and  to 
cultivate  the  land,  without  interruption  by  the  United  States,  until  the  com- 
mencemeiit  of  this  suit.  The  United  States  in  May,  1834,  built  a  lighthouse 
on  the  land,  and  have  kept  twenty  acres  enclosed  and  cultivated.  The  land 
was  surveyed  by  the  government  of  the  United  States  in  1821,  and  in  1824, 
at  the  instance  of  the  Indian  agent  at  (Chicago,  the  Secretary  of  War  re- 
quested the  Commissioner  of  the  General  Land  Office  to  reserve  this  land  for 
the  accommodation  and  protection  of  the  property  of  the  Indian  Agency ; 
who,  in  1821,  informed  the  Secretary  of  War  that  he  had  directed  this  sec- 
tion of  land  to  be  reserved  from  sale  for  military  purposes.  In  May,  1831, 
Beaubien  claimed  this  land,  at  the  Land  Ofhce  in  Palestine,  for  pre-emption. 
This  claim  was  rejected,  and,  by  the  Commissioner  of  the  Land  Office,  he 
was,  in  February,  1832,  informed  that  the  land  was  reserved  for  military 
purposes.  This  information  was  also  given  to  others  who  applied  on  his 
behalf.  In  18;34,  he  applied  for  this  land  to  the  Office  in  Danville,  and  his 
application  was  rejected.  In  1835.  Beaubien  applied  for  the  land  to  the 
Land  Office  at  Chicago;  when  his  claim  to  pre-emption  was  allowed;  and  he 
paid  the  purchase  money,  and  procured  the  Register's  certificate.  Beaubien 
sold  and  conveyed  his  interest  to  the  plaintiff  in  the  ejectment.  Held  that 
Beaubien  acquired  no  title  to  the  land  by  his  entry;  and  that  the  right  of 
the  United  States  to  the  land  was  not  divested  or  affected  by  the  entry  at 
the  Land  Office  at  Chicago,  or  by  any  of  the  previous  acts  of  Beaubien. 

The  decision  of  the  Register  and  Receiver  of  a  Land  Office,  in  the  absence 
of  fraud,  would  be  conclusive  as  to  the  facts  that  the  applicant  for  the  land 
was  then  in  possession,  and  of  his  cultivating  the  land  dm-ing  the  preceding 
year;  because  these  questions  are  directly  submitted  to  those  officers.  Yet, 
if  they  undertake  to  grant  pre-emptions  to  land,  on  which  the  law  declares 
they  shall  not  be  granted,  then  they  are  acting  upon  a  subject  mat- 
ter clearly  not  within  their  jurisdiction;  nis  much  so  as  if  a  Court,     [*381] 
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whose  jurisdiction  was  declared  not  to  extend  beyond  a  given  sum,  should 
attempt  cognizance  of  a  case  beyond  that  sum. 

Appropriation  of  land  by  the  government  is  nothing  more  nor  less  than 
setting  it  apart  for  some  particular  use.  In  the  case  before  the  Court,  there 
has  been  an  appropriation  of  the  land,  not  only  in  fact,  but  in  law,  for  a 
military  post;  for  an  Indian  Agency;  and  for  the  erection  of  a  lighthouse. 

By  the  act  of  Congress  of  1880,  all  lands  are  exempted  from  pre-emption 
which  are  reserved  from  sale  by  order  of  the  President  of  the  United  States. 
Tiie  President  speaks  and  acts  through  the  heads  of  the  several  department.'!, 
in  relation  to  subjects  which  appertain  to  their  respective  duties,  both 
military  posts,  and  Indian  affairs,  including  agencies,  belonging  to  the  War 
Department.  A  reservation  of  lands,  mode  at  the  request, of  the  Secretary 
of  War,  I'o)  purposes  in  his  department,  must  be  considered  as  made  by  the 
President  of  the  United  States  within  the  terms  of  the  act  of  Congress. 

Whensoever  a  tract  of  land  shall  have  once  been  legally  appropriated  to 
any  purpose,  from  that  moment  the  land  thus  appropriated,  becomes  severed 
from  the  mass  of  public  lands;  and  no  subsequent  law,  or  proclamation,  or 
sale  would  be  construed  to  embrace  it.  or  to  operate  upon  it;  although  no 
other  reservation  were  made  of  it. 

The  right  of  pre-emption  was  a  bounty  extended  to  settlers  and  occupants 
of  the  public  domain.  This  bounty,  it  can  not  be  supposed.  w;is  designed 
to  be  extended  to  the  sacrifice  of  public  establishments,  or  of  great  public 
interests. 

Nothing  passes  a  perfect  title  to  public  lands,  with  the  exception  of  a  few 
causes,  but  a  patent.  The  exceptions  are,  where  Congi-ess  grants  lands,  in 
words  of  present  grant.  The  general  rule  applies  as  well  to  pre-emptions  as 
to  other  purchases  of  public  lands. 

The  act  of  the  legislature  of  Illinois,  giving  a  right  to  the  holder  of  a 
Register's  certificate  of  the  entry  of  puVilic  lands,  to  recover  possession  of 
such  lands  in  an  action  of  ejectment,  does  not  apjtly  to  cases  where  a  para- 
mount title  to  the  lands  is  in  the  hands  of  the  defendant,  or  of  those  he  repre- 
sents. The  exception  in  the  law  of  Illinois  applies  to  cases  in  which  the 
United  States  have  not  parted  with  the  title  to  tine  land,  by  granting  a  pat- 
ent for  it. 

A  State  has  a  perfect  right  to  legislate  as  she  may  please  in  reg-ard  to  the 
remedies  to  be  prosecut(Ml  in  her  courts;  and  to  regulate  the  disposition  of 
the  property  of  her  citizens  by  descent,  devise,  or  alienation.  But  Congress 
are  invested,  by  the  Constitution,  with  the  power  of  disposing  of  the  public 
land,  and  making  needful  rules  and  regulations  respecting  it. 

Wliere  a  pateiit  has  not  been  issued  for  ;>  part  of  ^he  public  lands,  a  State  has 
no  power  to  decliire  any  title,  less  than  a  jiatent  valid  against  a  claim  of  the 
United  States  to  the  land;  or  ag-.iinst  a  title  held  under  a  patent  granted  by 
the  United  States. 

Whenever  the  question  in  any  court,  State  or  Federal,  is,  whether  the  title 
to  property  which  hiul  belonged  to  the  United  States,  hius  jiiissed,  that 
question  must  be  resolvtHl  l>y  the  laws  of  th(>  United  States.  But  whenever 
the  ]>r<)perty  has  pa.ssed,  according  to  those  laws,  then  the  nroj^ertv.  like 
all  other  in  the  State,  is  subject  to  Stale  legislation;  so  far  as  that  legislation 
is  consistent  v.ith  theadmissifm  that  the  title  pas.sed  and  vested  according  to 
the  laws  of  the  (iiiifed  States. 

Every  tribunal  acting  judicially,  whilst  acting  within  the  sphere  of  its  ju- 
risdii'tion,  where  no  ajjpellate  tribunal  is  created,  its  judgment  is  final;  and 
even  where  there  is  such  an  a])iiellate  jiDwer,  the  judgment  is  conclusive 
where  it  o7dy  comes  collaterally  in  (|uestion;  so  long  as  it  is  unreversed. 
But  directly  the  revers(>  is  true,  in  relation  to  the  judgment  of  any  coTirt, 
acting  beyond  the  ])ale  of  its  authority.  This  principle  is  concisely  and  ac- 
cm-afelv  stated  liv  this  Court  in  the  case  of  Klliott  and  others  r.  Peii-sol  and 
others.Veported  in  1  Peters,  840;   I'A  Peters,  498-9. 

Congress  have  the  sole  power  to  d<.'clare  the  dignity  and  effect  of  titles 
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emanating  from  the  United  States;  and  the  whole  legislation  of  the  govern- 
ment in  reference  to  the  public  lands,  declares  the  patent  to  be  the  superi  or  and 
conclusive  evidence  of  legal  title.  Until  it  issues  the  fee  is  in  the  govern- 
ment, wliich  by  the  patent  passes  to  the  grantee,  and  he  is  entitled  to  recov- 
er the  possession  in  ejectment.     Bagnell  et  al.  r.  Broderick,  13  Peters,  439. 

When  the  title  to  the  public  land  has  passed  out  of  the  United  States 
by  *conflicting  patents,  there   can   be  no  objection  to  the  practice     [*382J 
adopted  by  the  courts  of  a  State  to  give  effect  to  the  better  right,  in 
any  form  of  remedy  the  legislature  or  courts  of  the  State  may  prescribe.  Ihid. 

iSTo  doubt  is  entertained  of  the  power  of  the  States  to  pass  laws  authoriz- 
ing purchasers  of  lands  from  the  United  States,  to  prosecute  actions  of  eject- 
ment upon  certificates  of  purchase,  against  trespassers  on  the  lands  purchased ; 
but  it  is  denied  that  the  States  have  any  power  to  declare  certificates  of 
purchase  of  equal  dignity  with  a  patent.  Congress  alone  can  give  them  such 
effect.    Ihid. 
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John  Waknock,  appellant,  v.  William  Russell, 
appellee. 

Appeal  from  the  Municipal  Coitrt  of  the  Cifij  of  Alton. 
A  security  for  costs,  entitled  "  The  Same  v.  The  Same,"  is  insufficient. 

The  record  in  this  case  shows  that  a  preci]ie  was  filed  in 
the  Court  below,  in  an  action  commenced  by  Russell  against 
Wamock,  and  that 

"  Afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
and  at  the  ])lace  aforesaid,  the  ])laintift' in  this  cause,  by  Davis 
A:  D'Wolf,  his  attorneys,  tiled  in  the  Herk's  otlice  of  said 
C'Ourt,  the  following  bond  for  costs,  which  said  bond  is  in  the 
Avords  and  iigures  folhnving,  to  wit: 

"  The  Same  v.  T/ie  Same. 

We  hereby  enter  ourselves  as  security  for  costs  in  this  en- 
titled cause,  and  acknowledge  ourselves  bound  to  pay  all  costs 
that  may  accrue  either  to  the  (»j)])()site  party  or  to  any  of  the 
otlicers  of  this  Court,  in  jmrsuance  of  the  laws  of  this  State. 

Davis  &:  D'Wolf." 

Alton,  Sept.  4th,  1837. 

At  the  Oct(»ber  term,  1837,  of  tlie  Municipal  Court  of  tlie 
City  of  Alton,  the  Hon.  Wm.  Martin  }iresiding,  a  motion  was 
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made  by  the  defendant  in  the  Court  below,  to  dismiss 
the  cause  because  *no   security  for  costs  was  tiled.     [*384] 
This    motion    was    overruled.     Judgment  was  ren- 
dered for  the  appellee,  from  which  the  appellant  appealed  to 
this  Court. 

U.  F.  LiNDEE,  for  the  appellant. 

A.  CowLES,  for  the  appellee. 

Smith,  Justice  delivered  the  0])inion  of  the  Court : 

The  appellant,  who  was  the  defendant  in  the  Court  below, 
by  his  counsel  moved  to  dismiss  tliis  cause,  because  the  plaint- 
iff, at  and  before  the  institution  of  this  suit,  was  a  non-resident 
of  this  State,  and  did  not,  before  or  at  the  commencement  of 
the  suit,  file  such  a  bond  for  costs  as  is  required  by  the  stat- 
ute. From  the  facts  disclosed  by  the  bill  of  exceptions,  it 
satisfactorily  appears  that  the  plaintiff  was  a  non-resident ; 
and  the  only  question  to  be  decided  is,  whether  the  bond  filed 
as  security  for  costs,  is  sufficient. 

The  objection  to  the  bond  is,  that  it  does  not  appear  in  what 
cause  the  paper  purporting  to  be  a  bond,  is  given,  nor  who  the 
parties  to  the  action  are.  The  entitling  the  cause,  "  The 
Same  v.  The  Same^''  being  entirely  isolated  and  disconnected 
with  the  names  of  any  parties  to  any  other  cause,  none  such 
appearing,  can  not  admit  of  any  interpretation  to  aid  the  de- 
fect by  a  reference  to  another  cause  between  the  parties  to  this 
action. 

The  Municipal  Court  should  have  dismissed  the  cause  ;  and 
not  having  done  so,  the  judgment  of  the  Municipal  Court  is 
reversed,  with  costs  of  this  Court  and  the  Court  below. 

Judgment  reversed. 


John  B.  Moffett,  appellant,  v.  John  Clements, 
appellee. 

Ap^ea  I  from  Macon. 

Pi-EADiNG — Averments — Proof. — An  averment  in  a  bill  in  cbancery, 
that  the  payment  of  a  note  was  made  on  the  day  the  same  became  due,  is 
not  sustained  by  proving  that  the  money  was  paid,  or  tendered,  at  a  subse- 
quent and  remote  day. 

Cited:  88  111.  418;  97  111.  287;  9  Bradw.  147. 
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Same— Chancery. — The  rule  at  law,  that  the  evidence  mu«t  substaiitial- 
ly  support  the  plaintiff's  declaration,  is  applicable  to  bills  in  chancery.' 

This  cause  was  heard  in  the  Court  below,  at  the  September 
term,  1S3H,  before  the  Hon.  Stephen  T.  Logan. 

A.  Williams,  "Wm.  Thomas,  and  Wm.  Bkown,  fur  the  ap- 
pellant. 

JosiAH  FisK,  for  the  appellee. 

[*385]  *LocKwooD,  Justice,  delivered  the  oj^inion  of  tlie 
Court : 
This  was  a  bill  in  chancery  filed  in  the  Macon  Circuit  Court 
by  Moffett  against  Clements  to  obtain  the  sj-ecitic  performance  of 
an  agreement  in  writing,  dated  29th  of  A]iril,  IbS-l,  to  convey 
a  tract  of  land.  The  bill  alleges  that  Clements  was  to  convey 
the  land  upon  the  complainant's  paying  to  the  defendant  a 
])roinissory  note  for  $100,  dated  April  9th,  1834,  when  said 
note  became  due,  which  was  si:^ty  days  aftei-  date.  The  bill 
further  alleges  that  the  complainant  fully  paid  and  discharged 
the  note  according  to  its  tenor  and  etix'ct.  The  defendant  in 
liisanswer  states  that  no  ]iortion  of  the  ])urchase  money  has 
ever  been  jniid  or  tendered  to  hiuL  The  dejiositions  show  that 
in  the  year  1832,  the  complainant  leased  to  the  defendant  a 
stock  farm  with  stock  on  it  for  eight  years ;  that  the  defend- 
ant was  also  to  furnish  some  stock  and  manage  tlie  whole  for 
their  joint  benefit;  that  each  should  share  alike  in  the  benefit 
of  all  sales  of  stock.  That  on  the  29th  of  March,  183t>,  the 
defendant  furnished  an  inventory  of  sales  of  stock  amounting 
to  about  $1,200.  That  complainant  offered  to  defendant  on  or 
about  the  29th  of  March,  183(5,  to  credit  the  defeiuiant  on  the 
account  the  amount  of  the  note  executed  for  the  purchase  of 
the  tract  of  land  above  mentioned  if  defendant  would  convey 
the  land,  which  oiler  the  defendant  refused  to  accept.  That  on 
the  22(1  of  A})ri],  1S3»;,  the  defendant  ]'aid  one  Emerson,  the 
attorney  for  complainant,  the  sum  of  $372.24,  the  balance  due 
tlie  complainant  on  the  sales  of  stock  mentioned  in  the  inveu. 

^Pleadiiifl — Proofs  ovd  allcffiifions  of  the  bill  must  corrvypoiid. 

If  thf  co))i))hiiiintit  f(i\h  to  prove  the  ease  made  hij  his  hill,  l»o  can  not 
recover,  tlionph  the  facts  ])r()vtMl  would  have  entitled  him  to  recover,  had 
the  bill  been  iiro])crlv  fraiucd.  AN'hite  r.  AT  orrison.  11  lll..'](il;  Howan  r. 
Howies,  L'l  III.  17;  Wise  r.  'I'wiss,  lA  III.  aOl :  Doyle  r.  Teas.  4  Scjuu.  -JO'J; 
McKay  r.  Hissctt,  h  (Jilni.  4!l!);  Taylor  r.  Merrill,  5.^  111.  .VJ:  Ticrnan  r. 
Ciranjfor,  (55  111.  li.M  ;  Tuck  r.  Dowiiiufr.  7^  111.  71 ;  MorrisdP  r.  Tiluian.  81  III. 
607;  Allen  r.  Sawyer,  SS  III.  4ir);  Kcllojrjr  ,-.  Moore.  97  111.  'JM'J:  Slocum  r. 
Slocuni.  9  Mradw.  14'J,  147,  and  authorities  cited;  Boon  r.  Childs,  '6b  U.  S. 
(10  IVt.).  177. 
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tory,  and  tliat  at  the  time  of  said  payment  said  Emerson  of- 
fered to  said  defendant  tliat  lie  might  retain  the  money  due  on 
the  note  provided  the  defendant  would  give  up  the  note,  which 
offer  the  defendant  refused  to  accept,  and  paid  the  whole  money 
to  Emerson.  The  depositions  also  show  that  the  defendant 
once  called  on  complainant  to  pay  the  note  and  once  sent  to 
him  for  the  money.  The  case  was  decided  in  the  Circuit 
Court  on  the  bill,  answer,  replication  and  depositions.  The 
Court  below  was  of  opinion  that  the  complainant  had  failed 
to  pay  the  defendant  the  sum  of  $100,  the  purchase  money  for 
the  land  as  specilied  in  the  written  agreement,  according  to  the 
tenor  and  effect  thereof,  and  therefore  decreed  that  the  bill  be 
dismissed.  To  reverse  this  decree  an  appeal  has  been  taken  to 
this  Court.  The  only  error  assigned  is  the  general  error  that 
the  decree  ought  to  have  been  in  favor  of  the  complainant, 
and  not  in  favor  of  the  defendant.  It  was  urged  on  the  argument 
on  behalf  of  the  complainant,  that  time  in  general  is  not  of 
the  essence  of  a  contract  to  convey  land,  so  as  to  prevent  a 
specific  execution  of  the  contract.  Without,  however,  decid- 
ing how  far  the  time  of  payment  in  this  case  was  of  the  es- 
sence of  the  contract,  it  is  sufficient  for  this  Court  to  say,  that 
the  bill  stating  that  payment  was  made  on  the  day  the 
money  became  due,  is  *not  sustained  by  proving  that  [*386] 
the  money  was  paid  or  offered  to  be  paid  at  a  subse- 
quent and  remote  day. 

In  this  case,  however,  the  answer  wholly  denies  the  payment 
of  the  note,  and  tlie  depositions  only  show  an  offer  to  credit 
the  defendant  for  the  money  nearly  tivo  years  after  the  note 
became  due.  This  offer  does  not  sustain  the  allegations  in  the 
bill.  The  rule  at  law,  that  the  evidence  must  substantially  sup- 
port the  plaintiff's  declaration,  is  applicable  to  bills  in  chan- 
cery. As  the  proof  wholly  fails  to  show  any  payment  of  the 
note,  the  decision  of  the  Circuit  Court  was  correct.  Whether 
the  complainant  may  not  present  such  a  case  by  a  proper  bill, 
as  to  authorize  a  decree  for  specific  performance,  is  a  question 
this  Court  is  not  called_on  to  decide. 

The  decree  is  affirmed  with  costs. 

Judgment  affirmed. 
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Mark   Beaubien,   appellant,   v.   John  M.  Barbour, 

aj^pellee. 

Ajjpeal from  Cool: 

Ob.tectiox — Error. — "Where  a  writ  is  tested  in  the  name  of  a  ]rer>on 
who  was  not,  at  the  date  of  the  test,  judge  of  the  Court,  the  objection  can 
be  taken  advantage  of  only  by  motion  in  the  Court  from  which  the  process 
issued.     The  mistake  can  not  be  assigned  for  error  in  this  Court." 

The  act  of  .Tuly,  1837,  provides  for  the  cases  of  irregular  tests  of  writs, 
and  legalizes  them. 

This  was  an  action  commenced  in  tlie  Cook  Circuit  Court  by 
John  M.  Barbour  against  Mark  Beaubien.  The  summons  was 
dated  on  the  23d  day  of  March,  1837,  (1)  and  tested  in 
the  name  of  Thomas  Ford  as  judge  of  said  Court.  The  sum- 
mons was  duly  executed  and  returned.  At  the  May  term  of 
said  Court,  1837,  Beaubien  failing  to  appear,  judgment  was 
rendered  against  him  by  default  for  $764-.15  damages  and  costs 
of  suit.     From  this  judgment  Beaubien  apjiealed  to  this  Court. 

Giles  Spring,  for  the  appellant. 

J.  Young  Scammon,  for  the  appellee,  cited  2  Sellon's  Prac- 
tice 3f)3,  382,  381: ;  Story's  Pleadings,  title  Frro?-;  11  L.  64, 
^  3;  (Gale's  Stat.  49.)  Breese,  133,  and  cases  there  cited;  1 
Bac.  Abr.  212  ;  1  Cowcn,  199,  203  ;  4  Cowen,  163  ;  9  Wendell, 
486  ;  Stephen  on  Plead.  106. 

[*387]        *SMiTn,  Justice,  delivered  the  o])inion  of  the  Court: 

In  this  case  it  is  assigned  for  error  that  the  })rocess 

was  not  tested   in   the   name   of  a   Circuit   judge   of    tliis 

CiTKn  :  ^Vhen  ((uostion  of  irregularity  can  not  be  raised.     16  111.  856. 

"Prnctir(—~A2ipi'cil(in(l  error — Ohjerfioiis  iiof  raided  heloir. 

As  n  f/oH'ml  riilr,  ohjcrlions  not  nnscfl  brJoir,  can  not  be  raised  on  appeal 
or  error.  In  addition  to  the  above  cas(>  of  Heauliiou  /•.  Barbour,  see  ilar- 
nion  »;.  Thorntoil,  2  Scam.  851 ;  Miere  r.  Brush.  3  Scam.  21:  Smith  r. 
Moore,  3  Scam.  463;  Trustees  r.  Holland,  19  111.271;  (iillipsie  r.  Smith,  29 
111.  473;  Sergeant  r.  Ki'llogir,  5  Gilm.  273;  Swift  f.  Whitney,  20  III.  144; 
Buntain  v.  Baiicv,  27  III.  410;  Cluimascro  r.  (Jilbert,  2()  111.  30:  .lackson  r. 
Warren,  32  III.  331;  Allrn  r.  i'avn.',  4.MII.  3.39:  Howell  r.  Kdmonds.  47111. 
79;  HavM.'s  r.  Luca-s  50  III.  4:i(;;  Tug  Boat  r.  Waldron.  (52  III.  221. 

Tlif  (idniissioii  o/'  /rstliiioin/  nut  ahirrfcd  /o.  CiUi  not  l)i'  iissignccl  for  error. 
Sawyer  r.  Alton.  3  Scam.  Vl"^ :  Toledo.  etc.Ry.  Co.  r.  Miller,  55  III.  448. 

1  On  the  4th  of  February.  1S37,  the  county  of  Cook  wa.s.  by  an  act  of  the 
(ieneral  Assembly,  included  in  a  ui  w  circuit,  and,  at  that  date,  Judge  Ford 
cciused  to  be  u  judge  of  the  Circuit  Court. 
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State,  nor  of  any  clerk  of  any  Circuit  Court.  On  inspection 
of  the  process,  it  appears  to  be  tested  in  the  name  of  Thomas 
Ford,  judge  of  the  Circuit  Court  of  Cook  county.  This 
Court  must  presume  this  test  to  be  true,  until  the  contrary 
appears.  If  the  individual  was  not  judge  of  that  Court  at 
the  time  of  the  emanation  of  the  writ,  this  would  be  a  fact 
to  have  been  shown  by  evidence.  The  misconcejDtion  of 
counsel,  in  assigning  here  an  error  in  fact  for  a  supposed 
error  in  law,  is  not  only  irregular,  but  unavailing.  If  there 
had  been  an  erroneous  test,  the  defendant  nn'ght,  by  motion 
in  the  Court  below,  have  availed  himself  o£  the  objection;  biit 
the  record,  we  apprehend,  can  not  now  be  contradicted.  Be- 
sides the  acts  of  the  last  session  of  the  legislature  (Acts  of 
July,  1837,  51 ;  Gale's  Stat.  194)  have  provided  for  the  cases 
of  the  irregular  tests  of  writs  of  the  kind  here  supposed,  and 
legalized  them. 

The  judgment  is  afiu'med  with  costs. 

Judgment  affirmed. 


Mereitt  Lyojst,  plaintiff  in  error,  v.  Nathan  Barney, 
defendant  in  error. 

Error  to  McLean. 

Pleading — Depattlt. — ^Where  the  record  showi?  that  a  plea  -was  filed 
and  a  judgment  by  default  rendered  on  the  same  day,  the  judgment  will  be 
reversed.  The  Court  will  not  presume  that  the  plea  was  filed  after  the 
judgment  was  rendered.* 

Judgment. — In  an  action  of  assumpsit,  it  is  erroneous  to  enter  up  a  judg- 
ment for  debt  and  damages. 

Levi  Davis  and  Feeeis  Foeivian,  for  the  plaintiff  in  error, 
cited  Breese,  6,  43. 

T.  FoED,  for  the  defendant  in  error : 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  as,nmipsit  on  a  promif'ory  note.     The 
declaration  is  in  the  usual    form ;  plea  non-assumpsit.     On  the 
same  day  that  the  plea  was  filed,  the  plaintitf  took  a  judgment 

Cited  :  Judgment  erroneous  without  trying  issues  tendered.  4  Scam.  55  •' 
83  111.  446.  See  also,  Manlove  v.  Gallipot,  iJO«^  p.  390;  Covell  v.  Marks. 
2)ost  p.  391. 

*  Qucere:  Should  not  all  presumptions  be  in  favor  of  the  judgment?  Rich 
V.  Hathaway,  18  111.  548;  Martin  v.  Barnhart,  39  111.  9;  Miner  v.  Phillips, 
42  111.  123. 
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by  default,  and  entered  up  a  judgment  for  debt  and  damages. 
It  is  now  assigned  for  error  that  this  judgment  is  erroneous — 
the  taking  judgment  by  default,  after  plea  pleaded ;  and  also, 
that  the  form   of  the  judgment,  being  in   debt,   is   likewise 

erroneous.  It  is  contended  by  the  defendant  in  error, 
[*388]     that  the  -judgment  being  on   the  same  day  that  the 

plea  was  filed,  this  Court  will  presume  that  the  judg- 
ment was  entered  antecedently  to  the  hling  of  the  plea.  AVe 
can  not  accede  to  this  presumption.  The  record,  which  is  our 
t)nly  means  of  ascertaining  the  facts  in  the  cause,  shows  the 
plea  to  have  been  .entered  previous  to  the  rendition  of  the 
judgment.  In  order  of  time  it  precedes  the  judgment  on  the 
record,  and  no  presumption  can  be  raised  to  conti-adict  the 
record.  The  form  of  the  judgment  is  also  erroneous ;  it  should 
liave  been  for  the  sum  due  as  damages,  and  not  for  debt  and 
damages. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
the  cause  remanded  with  instructions  to  ju'oceed  in  the  cause. 

Judyment  reversed. 


LuciEN  Peyton  and  Alfred  Allen,  appellants,  v. 
Alexander  Tappan,  appellee. 

Am^cal  from  the  Mitnicipal  Cqurf  of  the  City  of  Chicago. 

Pleadino — Vaiuancr. — Where  the  dcchiratimi  averred  that  the  defend- 
ants made  their  promissory  note  to  the  plaintiff.  Ah'Xiindor  Tappan,  and 
the  note  produced  in  evidence  was  made  payahle  to  A.  11.  Tapjian,  and  the 
plaintiff  proved,  hy  parol,  that  Alexander  and  A.  II.  wiis  one  and  the 
Kame  person,  and  the  holder  of  the  note:  //(/(/  that  the  proof  sustained 
the  declaration. 

This  cause  was  tried  at  the  July  term,  1837,  of  the  IVfunic- 
ipal  Court  of  the  City  of  (Chicago,  before  the  lion.  Thomas 
Ford.  Judgment  was  rendered  for  the  appellee  for  ^212.44 
and  costs. 

James  Grant,  for  the  appellants. 

J.  Young  Scammon,  for  the  appellee,  cited  1  Stark.  Ev.  41 T), 
420,  431 ;  3  Stark.  Ev.  1545,  note  1, 1582  and  note  1,  1580  ami 
note  1 ;  13  Johns.  480 ;  1  Elackf.  51). 

CiTRD:  Pleading.    3  Scam.  372. 
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LocKwooD,  Justice,  delivered  tlie  opinion  of  the  Court: 
This  was  an  action  of  assiimpsit,  commenced  in  the  Munic- 
ipal Court  of  the  City  of  Chicago,  by  Tappan  against  Pey- 
ton and  Allen.  The  plaintiff  declared  on  two  promissory 
notes.  The  declaration  alleges  that  the  defendants  made  their 
notes,  and  thereby  promised  to  pay  the  plaintiff  the  sums  of 
money  therein  named.  The  declaration  also  contains  the  com- 
mon money  counts.  The  defendants  pleaded  non-assumpsit. 
The  cause  was  tried  by  the  Court  without  a  jury.  On  the 
trial  of  the  cause,  the  defendants  denmrred  to  the  evidence  of 
the  plaintiff',  to  which  the  plaintiff  joined.  The  demurrer 
states  that  the  plaintiff  read  the  notes  on  the  trial,  by  which  it 
appeared  that  the  notes  were  payable  to  A.  H.  Tap- 
pan.  The  plaintiff  also  proved  that  *Alexander  Tap-  [*389] 
pan,  the  plaintiff',  and  A.  H.  Tappan  were  the  same 
person,  and  the  holder  of  the  notes.  On  this  evidence,  the 
Court  below  gave  judgment  for  the  plaintiff. 

It  is  assigned  for  error  that  the  Court  overruled  the  de- 
fendant's demurrer  to  the  plaintiff's  testimony.  It  was  con- 
tended on  the  argument,  that  in  order  to  receive  the  note  and 
oral  testimony  as  evidence,  it  ought  to  have  been  alleged  in 
the  declaration,  that  the  note  was  made  to  the  plaintiff  by  the 
name  of  A.  H.  Tappan.  This  mode  of  declaring  is  unneces- 
sary. The  averment  in  the  declaration  that  the  note  was 
made  to  the  plaintiff,  is  proved  by  producing  a  note  payable 
to  A.  H.  Tappan  and  proving  that  A.  H.  Tappan  and  Alexan- 
der Tappan  are  the  same  person.  The  evidence  was  also 
admissible  under  the  money  counts.  The  judgmentis  the  re- 
fore  affirmed  with  costs. 

Judgment  affirmed. 


Edwin  Longley  and  William   Loa^gley,  appellants, 
V.  LiENDAMAN  NoKVALL,  ajDpellee. 

Appeal  from  Schuyler. 

Covenant — Plea— Defense. — The  plea  of  non  est  factum  may  be  inter- 
posed in  an  action  of  covenant,  without  being  verified  by  alEdavit ;  and  un- 
der it  the  defendant  may  avail  himself  of  any  legal  defense  that  he  could 
have  done  at  common  law,  except  merely  denying  or  disproving  the  execu- 
tion of  the  instrument  declared  on. 

In  an  action  of  covenant  there  is  no  plea  which  can  strictly  be  termed 
the  general  issue  ;  but  the  general  issue  in  debt  is  correctly  used  to  answer, 
under  the  statute,  the  same  end  it  does  in  debt. 

Cited:  Plea  of  non  est  factum.    2  Scam.  57;  2  Gil.  717;    43  111.  143. 
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S.  T.  Logan  and  E.  D.  Baker,  for  tlie  appellants. 
G.  W.  F.  Maxwell,  for  the  appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Conrt : 

Norvall  commenced  an  action  of  covenant  in  the  Schiiyler 
Circuit  Court,  against  William  and  Edwin  Longley,  on  a 
sealed  note.  The  defendants  pleaded  non  est  factum,  without 
accomjianying  the  plea  with  an  affidavit  of  its  truth.  To  this 
])lea  the  plaintiff  demurred,  and  the  Court  sustained  the  de- 
mui'rer. 

By  the  12th  section  of  the  '■^  Act  concerning  Practice  in 
Conrts  of  Law''  (R.  L.  480;  Gale's  Stat.  531-2)  it  is  enacted, 
'•  That  the  defendant  may  plead  as  many  matters  of  fact  in 
several  pleas  as  he  may  deem  necessary  foi-  his  defense,  or 
may  plead  the  general  issue,  and  give  notice  under  the  samr, 
of  the  special  matters  intended  to  be  relied  on  for  his  defence, 
on  the  trial,  under  which  notice,  if  adjudged  by  the 
[*390]  Court  to  be  sufficiently  clear  and  explicit,  the  *defend- 
ant  sliall  be  permitted  to  give  evidence  of  the  facts 
therein  stated,  as  if  the  same  had  been  s]iecially  pleaded  and 
issue  taken  thereon;  but  no  ]^ersons shall  be  }  crmittedto  deny 
on  trial  the  execution  of  any  instrument  in  writing,  whether 
sealed  or  not,  upon  which  any  action  may  have  been  brought, 
unless  the  ])erson  so  denying  the  same,  shall,  if  defendant, 
verify  his  plea  by  affidavit." 

It  was  contended  on  the  argument,  that  the  ])lca  tiled  in 
this  case  was  bad,  because  it  was  notverilicd  by  affidavit.  This 
is  not  the  true  construction  of  the  act.  In  an  action  of  cove- 
nant, there  is  strictly  no  plea  which  can  be  termed  a  general 
issue;  but  the  plea  of  non  est  factiwi,  tlie  general  issue  in  debt 
on  specialty,  is  correctly  used,  to  answer  in  this  action  the 
same  end  it  does  in  debt.  At  conunon  law,  mIicu  such  a  ])lea 
was  interposed  and  issue  joined  tlun-eon,  the  ])laintilf  was  under 
the  necessity  of  ])roving  tlie  execution  of  the  sealed  instru- 
uu'Tit  declared  on  by  tlie  subscribing  witness,  if  there  was  one, 
and  the  handwriting  of  the  defendant,  if  there  was  no  sub- 
scribing witness.  This  rule  of  evidence  was  con.sidered  by 
the  legislature  as  im|)osing  an  unreasonable  burtlien  upon  the 
plaintitf,  and  hence  the  passage  of  this  act  to  dispense  with 
proof  of  the  execution. of  written  instruments,  unless  tlie  de- 
fendant denied  their  execution  on  oath.  The  legislature  did 
not  intend  to  change  th<>  rules  of  ]ileading,  as  respects  this 
plea,  but  to  dispense  with  a  rule  of  evideiice  that  was  oppress- 
ive. If  a  I'arty  when  he  files  his  plea,  does  not  verify  it  by 
affidavit,  he  mav,   notwithstanding  this  omission,  rely  on  any 
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legal  defense  under  liis  plea,  that  lie  could  have  done  at  com- 
mon law,  except  merely  denying  or  disproving  the  execution 
of  the  writing  declared  on.  The  Circuit  Court  consequently 
erred  in  sustaining  the  plaintiff's  demurrer. 

The  judgment  below  is  reversed  with  costs,  and  the  cause 
remanded  with  directions  to  the  Court  below  to  overrule  the 
demurrer. 

Judgment  reversed. 


Jonathan  D.  Manlove  and  Moses  Manlove,  appel- 
lants, V.  John  Gallipot,  ex  dem.  John  Bruner, 
appellee. 

Ajypeal from  Schuyler. 

Pleading — Practice — Default. — After  a  plea  of  not  guilty  has  been 
filed  putting  a  cause  at  issue,  the  Court  can  not  on  calling  of  the  defend- 
ants, render  a  judgment  by  default  ;  a  jury  should  be  impaneled,  and  a  trial 
had  in  the  same  manner  as  if  the  defendants  had  answered  when  called. 

*M.  McCoKNELL,  for  the  appellee.  [*391] 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  ejectment  brought  in  the  Schuyler 
Circuit  Court.  The  defendants  tiled  their  plea  of  not  guilty, 
on  which  the  plaintiff  joined  issue.  Subsequently  to  the  join- 
ing issue  on  the  ]^lea  of  not  guilty,  the  plaintiff  had  the  de- 
fendants called,  and  upon  their  not  appearing,  had  their  default 
entered,  and  judgment  that  the  plaintiff  recover  his  term  and 
costs  of  suit.  This  was  clearly  erroneous.  After  issue  is 
joined,  the  plaintiff,  to  obtain  judgment,  must  proceed  and 
try  his  cause  by  a  jury,  in  the  same  manner  as  if  the  defend- 
ants had  answered  to  their  names  when  called. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  with  directions  to  the  Court  below 
to  set  aside  the  judgment  by  default. 

Judgment  reversed. 

Cited  :  Judgment  by  default — Plea  on  file.  83  111.  446.  Erroneous, 
without  trying  issues  tendered.  4  Scam.  55.  See  Lyon  v.  Barney,  ante  p. 
387,  and  the  following  case,  Covell  v.  Marks. 
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Merrit  L.  Covell,  Ortogrul  Covell,  "and  Jesse 
W.  Fell,  plaintiffs  in  error,  v.  Jacob  Makks,  de- 
fendant in  error. 

Error  to  McLean. 

Pleadixg — Practice — Default.- — It  is  erroneous  to  take  judgment  by 
default  where  a  plea  of  non-assumpsit  is  interposed.  A  jury  should  be  im- 
paneled to  try  the  issue,  whether  the  defendant  be  present  or  absent. 

L.  Davis  and  F.  Forman,  for  the  plaintiffs  in  error. 

T.  Ford,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Coiu-t:- 
It  appears  by  the  record  in  this  case,  that  on  the  26th  day 
of  Se])tember,  1837,  the  defendants  tiled  their  plea  of  non-as- 
sumpsit; and  on  the  27th  of  the  same  month,  the  Court  below 
gave  judgment  by  default  against  them.  This  was  erroneous: 
the  Circuit  Court  should  have  impaneled  a  jury  and  tried 
the  cause,  whether  the  defendants  answered  when  called  or  not. 
The  judgment  of  the  Court  below  is  reversed  with  costs, 
and  the  cause  remanded,  with  directions  to  the  Circuit  Court 
to  set  aside  the  default. 

Judgment  reversed. 

Cited:  Default,  when  erroneous.     17  111.  399;  83  111.  446. 
See  also,  the  preceding  cases  of  Manlove  i\  Gallipot ;  Lyon  t'.   Barney, 
ante  p.  387. 


f''392]  '-'George  Highland,  plaintiff  in  error,  v.  The 
People  of  the  State  of  Illinois,  defendants 
in  error. 

Error  to  Cool:. 

Lakckny  -Tutat,— Practice.— On  a  trial  for  larceny,  the  jury  should  find 
the  value  iif  the  property  stolen,  otiierwise  the  Court  can  not  pass  sentence 
upon  the  prisoner. 

Veudict. — Where  the  verdict  of  the  jury  in  a  trial  for  larceny  was, 
"  We.  the  jury,  find  the  defendant  guilty,  and  sentence  him  to  the  peniten- 
tiary for  the  term  of  three  years,"  and  a  motion  wius  made  in  arrest  of  judg- 
ment, because  the  value  of  the  property  stolen  was  not  stated  in  the  verdict: 

Cited:  Insutiiciencv  of  verdict.  37  111.  4()3;  3  Gilm.  ri4.  Value  of, 
stolen  property.     39  III.  241.     Jury  should  find  it.     16  111.  507;  104  111.  568., 
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Held  that  the  defect  was  fatal,  and  that  the  judgment  should  have  been  ar- 
rested. 
Implication. — Nothing  can  be  taken  by  implication  in  a  criminal  case. 

This  was  an  indictment  against  the  plaintiff  in  error,  found 
by  tlie  Grand  Jmy  of  Cook  connty,  at  tlie  May  term,  1837, 
of  the  Cook  Circuit  Court,  for  larceny.  The  indictment 
contained  two  counts.  In  the  first,  the  defendant  below  was 
charged  with  feloniously  stealing  among  other  things, ''  Twenty 
dollars  in  bank  bills  and  silver  coin,  of  the  value  of  twenty  dol- 
lars," the  jDroperty  of,  etc.  The  second  count  was  not  preferred 
and  carried  on  ''In  the  name  and  hy  the  authority  of  the  Peo- 
ple of  the  State  of  llUnoisP 

The  defendant  below,  before  he  was  arraigned,  by  his  coun- 
sel, moved  the  Court  to  quash  the  said  indictment  for  the  fol- 
lowing reasons: 

I.  Because  the  allegation  in  the  indictment  for  taking  bank 
notes,  IS  uncertam  m  this,  to  wit : 

1.  Because  it  is  not  alleged  whether  they  were  bank  bills 
issued  by  any  corporation,  or  what  corporation,  or  whether 
they  were  notes  of  individuals,  payable  at  the  bank. 

2.  Because  there  is  no  description  whatever  of  any  note,  bill 
or  other  instrument  in  writing,  etc. 

II.  The  prosecution  preferred  in  the  second  count  of  the 
indictment  was  not  preferred  and  carried  on  "  In  the  navii^e:  and 
hy  the  authority  of  the  People  of  the  State  of  Illinois.'''' 

Which  motion  to  quash  was  overruled  by  the  Court.  The 
defendant  below  then  pleaded  not  guilty.  A  jury  was  called 
and  sworn,  and  after  hearing  the  evidence,  returned  the  fol- 
lowing verdict:  "  We  the  jury  find  the  defendant  guilty,  and 
sentence  him  to  the  penitentiary  for  the  term  of  three  years." 

Whereupon  the  defendant  below,  by  his  counsel,  moved  the 
Court  to  arrest  the  judgment  upon  the  said  verdict  for  the  fol- 
lowing causes: 

1.  The  indictment  is  insufficient,  for  the  same  reasons  stated 
on  the  motion  to  quash. 

II.  The verdictisinsufficientforthefollowingcauses : 

*1.  The  jury  did  not  find,  by  their  verdict,  that     [*393] 

the    defendant   was  guilty   in  manner   and   form  as 

charged  in  the  indictment. 

2.  The  jury  did  not  find,  by  their  verdict,  the  amount  of 
property  stolen  by  the  defendant. 

3.  The  jury  did  not  find,  by  their  verdict,  that  the  value  of 
the  goods  stolen  amounted  to  five  dollars  or  more. 

4.  The  A^erdict  is  in  other  respects  insufficient,  etc. 

This  motion  was  overruled  by  the  Court,  and  sentence  was 
accordingly  pronounced  and  carried  into  execution. 
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Tlie  cause  was  tried  at  tlie  said  May  term,  before  the  Hon. 
John  Pearson. 

J.  D.  Caton  and  ]N"okman  B.  Judd,  for  the  plaintiff  in  error, 
cited  State  Const.  Art.  4,  §  7 ;  Crim.  Code  §  63-66.  (11.  L. 
1S2-3;  Gale's  Stat.  208.)    , 

Usher  F.  Linder,  Attorney  General,  for  the  defendants  in 
error. 

Smith,  Justice,  delivered  the  opinion  of  the  Coiirt: 

The  jnisoner  was  indicted,  tried  and  convicted  of  larceny, 
at  the  last  May  term  of  the  Cook  Circuit  Coiirt.  The  indict- 
ment contains  two  counts,  and  charges  the  plaintiff  in  error 
with  stealing  various  articles  of  ])ersonal  ])ro])erty,  of  different 
amounts  in  value,  from  tweh'e  and  a  half  cents  to  twenty-live 
dollai's.  The  jury  who  tried  the  prisoner  returned  a  general 
verdict  in  these  words:  "We,  the  jury,  find  the  defendant 
guilty,  and  sentence  him  to  the  penitentiary  for  the  term  of 
three  years."  On  this  verdict  the  Circuit  Court  rendered 
judgment,  and  sentenced  the  prisoiier  to  three  yeai-s  impris- 
onment in  the  ]  enitentiary  at  hard  labor,  except  that  for  one 
nionth  of  this  time  he  was  to  suffer  solitary  confinement. 
During  the  progiess  of  the  cause,  the  coun^■el  for  the  prisoner 
moved  to  quash  the  indictment,  on  several  grounds,  which, 
liowever,  are  not  now  considered  important  to  be  reviewed  in 
the  decision  of  this  case,  because  tlie  motion  to  arrest  the 
judgment  ought  to  have  jirevailed  for  the  reasons  specified  in 
the  third  ground  assigned  in  the  Court  below,  and  now  here 
re-assigned  ft)r  error. 

That  cause  is  the  insuflicicncy  of  the  verdict  in  not  finding 
the  value  of  the  jroperty  charged  to  have  been  stolen. 

]>y  the  63d  section  of  the  "'■  Act  relaiive  to  Cri/z/ifxi/  J>f)'if<- 
2)rudenfe,''  (K.  L.  l!S2  ;  Gale's  Stat.  2(»8),  it  is  declai-ed  tliat  no 
person  convicted  of  lai'ceny,  sliall  be  condenuied  to  the  peni- 
tentiary, unless  the  money  or  the  value  of  the  thing  stolen,  shall 
amount  to  five  dollars ;"  and  bv  the  15Stli  section  (K.  L.  208; 
Gale's  Stat,  22!>),  of  the  s'ame  act,  it  is  declared  tliat 
"The  jury  who  try  the  case  shall  designate  in  their  ver- 
dict, the  term  of  time  the  offender  shall  be  confined:  and  the 
(/(»urt  shall  |»i'onouiice  the  sentence,  designating  tlu' 
[*3'.)4]  extent  of  solitary  "coiitinement,  and  of  hard  labor  in 
the  pem'teiitiary."  Fiom  the  j)rovision  of  the  iVM 
section,  it  became  the  duty  of  the  jury  to  designate  in  their 
vertHct  the  value  of  tlie  property  stolen  by  the  prisoner,  as 
otherwise,    without  that  finding,  it  was  impossible   for    the 
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Court  to  legally  determine  whether  the  prisoner  was  a  subject 
of  penitentiary  punishment.  The  value  of  the  articles  charged 
to  have  been  stolen,  may  or  may  not  have  been  the  value  alleged, 
and  the  proof  may  not  have  shown  that  all  were  stolen;  and  as 
some  were  of  small  and  others  of  greater  value,  the  jury 
might  have  been  satislled  of  the  guilt  of  the  prisoner,  on  the 
]U'oof  of  any  one  having  been  stolen.  The  guilt  might  have 
been  confined  to  one  of  less  value  than  five  dollars,  and  if  so, 
the  sentence  could  not  stand. 

The  jury  in  appointing  the  time,  should  also  show  enough 
on  the  face  of  their  verdict,  that  they  acted  in  giving  their 
sentence,  within  the  provisions  of  the  63d  section  of  the  act. 
This  ought  to  appear  affirmatively,  and  not  require  inference 
or  implication  to  sustain  it.  Nothing  can  be .  taken  by  impli- 
cation in  a  criminal  case.  The  clear  and  absolute  ascertain- 
ment of  facts  should  alone  warrant  the  character  of  the  pun- 
ishment pronounced  by  a  court  of  justice.  No  possible  doubt 
should  be  entertained  whether  the  verdict  of  the  jury  war- 
ranted the  judgment  to  be  given.  Where  inference  and  in- 
tendment are  to  be  resorted  to,  to  supply  the  defect  in  the 
verdict  as  to  the  value,  as  in  the  present  case,  doubts  can  not 
but  arise  as  to  the  correctness  of  such  inference  and  intend- 
ment of  the  law. 

It  is  one  of  the  boasted  principles  by  which  the  character 
of  our  criminal  jurisprudence  is  said  to  be  marked,  that  in  all 
cases  of  doubt,  the  criminal  shall  be  entitled  to  the  benefit 
thereof  ;  and  it  is  not  more  wise  than  it  is  humane.  We  can 
not  in  this  decision  hav'e  the  advantage  of  precedents,  because 
of  the  peculiar  feature  of  our  code  in  crimijial  cases,  giving  to 
the  jury  the  power  of  awarding  the  time  of  punishment ;  but 
the  practice  that  prevailed  in  England  and  in  some  of  the 
United  States,  while  the  distinction  existed  between  grand  and 
petit  larceny,  the  punishment  of  which  differed  essentially,  is 
considered  analogous.  •  The  jury  in  their  finding  always  desig- 
nated whether  they  foimd  the  prisoner  guilty  of  grand  or 
petit  larceny  ;  and  this  depended  on  the  value  of  the  articles 
stolen.  For  the  reasons  assigned,  we  are  of  opinion  that 
it  was  an  indispensable  requisite  of  the  verdict  in  this  case,  to 
authorize  the  judgment  pronounced,  that  it  should  have  con- 
tained the  value  of  the  property  of  which  the  jury  found  the 
]-)risoner  guilty  of  stealing;  and  as  that  does  not  appear,  the 
Circuit  Court  erred  in  not  arresting  the  judgment. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Judgment  reversed. 
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[*395]     *  Valentine  S.  Anglin,  appellant,  v.  Royal 
A.  Nott,  appellee. 

Appea  I  from  C  hi  rk. 

"Where  a  summons  is  issued  not  under  the  seal  of  the  Court,  the  Court 
should,  on  motion,  quash  it.    It  is  error  to  refuse  such  a  motion. 

This  was  an  action  instituted  by  the  appellee  against  the  a]> 
pellant,  in  the  Clark  Circuit  Court.  The  seal  to  the  sunnnuns 
was  omitted  by  mistake.  The  summons  was  returned  by  the 
sheriff,  with  the  following  indorsement :  "  Executed  October 
23d,  1837.  J.  Stockwell,  Shff."  The  defendant  in  the  Court 
below  moved  to  quash  the  sunnnons  because  it  Avas  not  under 
seal.  This  motion  w\as  overruled  by  the  Court,  and  j\ulgment 
rendered  for  the  appellee,  for  want  of  a  plea,  for  ^17,")  and 
costs.  The  ap]5el]ant  excejited  to  the  opinion  of  the  Court 
overruling  his  motion,  and  tendered  a  bill  of  exceptions  which 
was  signed  and  sealed  by  the  Court.  The  cause  was  heard  at 
the  November  term,  1837,  of  the  Clark  Circuit  Court,  before 
the  lion.  Justin  Harlan. 

O.  B.  FicKLiN,  for  the  ajijiellant,  cited  Ditch  v.  Edwards, 
ante  127  ;  Breese  3 ;  3  Chit.  Tract,  title  Process  ;  1  Pnic.  Abr. 
title  Abatement;  13  Johns.  127;  2  Johns.  100  ;  5  Jcdins.  1(?(> ; 
5  Mom-oe,121;  1  Chit.  Plead.  ;  R  L.  480-7.  (Gale's  Stat.  529.) 

CooPEK,  for  the  ai)iiellee. 

"Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
The  record  in  this  case  slu)ws,  that  ujion  the  lirst  appe;irance 
of  the  defendant,  by  his  counsel,  in  the  Court  beU>w,  he  moved 
theCJourt  to  (piash  the  sumnu)ns,  upon  several  grounds,  one  of 
which  M'as  tliat  the  summons  was  not  issued  under  the  seal  of 
the  Court.  This  motion  the  Court  overruled,  and  the  defend- 
ant making  no  further  defense,  judgmeiit  by  default  was  ren- 
dered against  him. 

The  statute  authorizing  a  sunnnons  to  issue  in  a  case  like  the 
])resent  is  explicit  as  to  tlu;  maimer  <»f  its  authentication.  It 
declares  in  express  terms  that  it  shall  be  under  the  seal  of  the 
Court,  and  as  the  defendant  did  not  by  his  a]>]iearancc  or 
otherwise  dispense  with  this  reciuisite  of  the  statute,  and  the 
defect  appearing  upon  the  faceot  the  ]>rocess,  the  Court  should 
have  sustained  the  motion  and  (juashed  the  summons. 

Cited:    Judgment,  when  unauthorized.    12  111.  2.33. 

412 


DECEMBER  TERM,  1837.  395 

Roberts  v.  Garen. 

The  judgment  of  the  Court  below  is  therefore  reversed  with 
costs. 

Judgment  reversed. 

See  Hannum  v.  Thompson,  ante  238  ;  Easton  et  al.  v.  Altuui,  ante  250  ; 
Pearce  et  al.  v.  Swan,  ante  266. 


*Nathan  E.  Robeets,  appellant,  v.  Silas  C.      [*396] 
Garen,  appellee. 

Ajipeal  from  Wayne. 

Contracts — Considehation'. — A  promise  by  a  purchaser  of  a  portion  of 
the  public  lands  of  the  United  States  made  subsequent  to  his  purchase,  to 
pay  for  improvements  made  thereon  previous  thereto,  is  without  considera- 
tion and  void. 

Same— Proof. — In  an  action  to  recover  upon  a  promise  to  pay  for  im- 
provements made  upon  the  public  lands  of  the  United  States,  it  is  incumbent 
upon  the  plaintiff  to  prove  not  only  the  promise  of  the  defendant,  but  that 
the  improvements  w^hich  are  the  consideration  of  the  promise  were,  at  the 
time  the  contract  was  entered  into,  upon  the  lands  of  the  government. 

Witnesses. — ^ Where  a  witness  is  sworn  in  chief,  he  is  bound  to  state  all 
the  facts  in  his  knowledge  that  are  applicable  to  the  case  and  that  can  be 
proved  by  parol  ;  and  it  can  make  no  difference  whether  such  testimony  is 
given  in  answer  to  the  interrogatories  of  the  party  against  whom  it  operates 
or  not. 

O.  B.  FicKLiN,  for  the  appellant. 

"Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court ; 

This  action  was  brought  upon  a  promise  to  pay  for  an  im- 
provement upon  Congress  land.  Upon  the  trial  of  the  cause, 
the  defendant's  counsel  moved  the  Court  to  instruct  the  jury, 
"  That  if  it  appeared  from  the  evidence  adduced  by  the  plaint- 
iff, that  the  defendant  had  entered  the  land  before  the  promise 
to  pay  for  said  improvement  was  proved  to  have  been  made, 
that  then  they  must  find  for  the  defendant."  This  instruction 
the  Court  refused,  but  instructed  the  jury  that  if  such  evi- 
dence was  given  by  any  witness  without  being  called  for  by 
the  plaintiff  they  must  not  regard  it,  otherwise  they  should. 

The  refusal  of  the  Court  to  give  the  instructions  asked  for, 
and  also  the  giving  the  instructions  which  it  did  give,  are  as- 
signed for  error  by  the  defendant.  The  principle  is  uncontro- 
verted  that  a  promise  that  is  not  founded  upon  either  a  legal 
or  moral  obligation  is  not  binding  in  law  ;  and  in  the  case  of 

Cited  :  Promise,  when  without  consideration.  16  111.  62,  citing  other 
authorities  and  showing  statutory  change  in  the  law. 
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Carson  v.  Clark  {ante  113)  this  Court  decided  that  a  promise 
made  by  a  piirchaser  of  g(jvernment  land,  to  pay  for  improve- 
ments upon  such  land,  was  a  ])romise  within  this  rule,  and 
therefore  void,  where  the  promise  was  made  after  the  prom- 
isor had  acquired  title  to  the  land  and  improvements  by  pur- 
chase from  the  government.  It  was  incumbent,  then,  upon 
the  plaintiff  in  this  case,  to  have  proved  not  only  the  promise 
of  the  defendant,  but  that  the  improvements  which  were  the 
consideration  of  the  promise,  were,  at  the  time  the  contract 
was  entered  into,  upon  the  land  of  the  government,  and  not 
upon  the  land  of  the  defendant.  If -he  had  failed  in  making 
out  either  of  these  points,  he    was   not   entitled   to  recover; 

and  any  testimony  which  showed  the  promise  of  the 
[*397]    *defendant  to  have  been  subsequent  to  his  purchase  of 

the  laud  upon  which  the  improvements  were  made, 
was  entitled  to  equal  weight,  whether  adduced  by  the  plaintiff 
or  defendant.  If  the  ]ilaintiff's  own  testimony  sliow  a  state 
of  facts  which  defeats  his  title  to  recover,  the  defendant  is  en- 
titled to  the  benefit  of  it,  and  is  under  no  obligation  to  adduce 
testimony  by  way  of  confirmation  and  to  make  assurance  doubly 
sure.  The  Court  erred  therefore  in  refusing  the  instructions 
asked  for,  and  also  in  the  instructions  which  it  gave.  The  dis- 
tinction drawn  by  the  Court  in  this  instruction  with  resjiectto 
the  different  degrees  of  credit  which  the  jury  should  give  to 
those  statements  of  the  plaintift''s  witnesses  which  were  drawn 
from  them  by  his  interrogatories  or  examination,  and  such  as 
were  voluntarily  made,  or  made  upon  the  cross-examination  of 
the  defendant,  is  without  any  foundation.  The  circumstance 
of  a  witness  being  called  to  sup])ort  the  plaintiff's  cause, 
does  not  render  illegal  or  discredit  such  portions  of  his  testi- 
mony as  may  make  against  his  cause,  whether  the  facts  were 
brought  out  by  the  plaintiff's  examination  or  otherwise.  "When 
a  witness  is  sworn  in  chief,  he  is  bound  to  state  all  the  facts  in 
his  knowledge  tliat  are  ap])licable  to  the  case,  and  may  legally 
1)0  ])roved  by  ])arol ;  and  neither  the  Court  nor  the  party  chill- 
ing him  can  scjiarate  his  testimony  and  take  such  part  as  they 
may  like  and  reject  the  balance. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  with  directions  that  the  Court  jiro- 
ceed  to  rehear  the  case  cont'oiiu:ibly  to  this  opinion. 

JuJyiiunt  reversed. 
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William  Bell,  plaintiff  in  error,  v.  The  People  of 
THE  State  of  Illinois,  defendants  in  error. 

Error  to  the  Muindpal  Court  of  the  City  of  Chicago. 

Jurisdiction — Municipal  Court.— The  criminal  jurisdiction  of  the  Mu- 
nicipal Court  of  the  City  of  Chicago,  is  confined  to  the  territorial  limits  of 
said  city. 

Indictment. — An  indictment  purporting  to  be  found  by  "  grand  jurors 
chosen,  selected,  and  sworn  in  and  for  the  City  of  Chicago  and  County  of 
Cook,"  is  bad,  and  should  be  quashed  on  motion. 

Statutes — Construction. — The  ''Act  supplemental  to  An  Act  toincor- 
porate  the  City  of  Chicago^'"  has  no  application  to  criminal  proceedings. 

The  pkintiff  in  error  was  indicted  and  convicted  of  the 
crime  of  larceny,  at  the  ]N"ovember  term,  1837,  of  the  Munici- 
pal Co  art  of  the  City  of  Chicago,  and  sentenced  to  the  peni- 
tentiary. The  indictment  was  signed  "  JST.  B.  Judd,  Attor- 
ney for  the  People." 

*The  following   bill    of  exceptions,  taken  on  the     [*398] 
trial  of  the  cause  in  the  Court  below,  shows  the  points 
in  the  case : 

"Be  it  remembered  that  upon  the  arraignment  of  the  pris- 
oner in  this  cause,  for  trial,  and  before  pleading,  the  defend- 
ant, by  Butterfield,  his  counsel,  moved  to  quash  the  indict- 
ment in  this  cause,  on  the  ground  that  the  indictment  alleges 
that  the  bill  was  found  a  "  true  bill"  by  a  grand  jury,  chosen, 
selected  and  sworn  in  and  for  the  city  of  Chicago  and  county 
of  Cook,  when  the  jury  in  fact  came  from  the  City  of  Chicago, 
in  said  county  ;  which  motion  was  overruled  by  the  Court. 
To  which  opinion  of  the  said  Court,  the  said  defendant,  by 
his  counsel,  excepts,  and  pa-ays  that  the  said  bill  of  exceptions 
may  be  signed  and  sealed  by  the  Court,  and  make  a  part  of 
the  record  herein,  which  is  accordingly  done. 

And  be  it  further  remembered,  that  the  prisoner  upon  the 
same  occasion,  and  at  the  same  time,  moved  to  quash  the  said 
indictment  on  the  ground  that  the  said  indictment  was  not 
signed  by  any  officer  in  behalf  of  the  State,  duly  authorized 
to  act  and  officiate  as  State's  Attorney.  And  also,  that  the 
said  indictment  was  not  signed  by  the  State's  Attorney  of  the 
7th  Judicial  Circuit,  nor  by  any  officer  appointed  by  the  Court 
to  discharge  the  duties  of  State's  Attorney ;  but  was  signed 
by  the  City  Attorney  of  said  city,  duly  appointed  by  the  Com- 
mon Council  thereof  ;  whose  duty  it  is  made  by  an  ordinance 
of  said  council,  to  prosecute  for  the  people,  etc.,  in  said  Mu- 
nicipal Court ;  which  motion  was  also  overruled. 
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To  wliicli  decisions,  the  said  defendant,  bv  liis  counsel,  ex- 
cepts, and  prays  the  (/Oiirt  to  sign  and  seal  this  his  bill  of  excep- 
tions, which  is  accordingly  done. 

Thomas  Ford,  [l.  s.] 
Judge  of  the  Municipal  Conrt." 

James  Grant,  for  the  plaintiff  in-  error,  cited  Acts  of  1837, 
77  etseq.;  R.  L.  title  Attorney  General. 

JJ.  F.  LiNDER,  Attorney  General,  for  the  defendants  in 
error. 

"WiLSOK,  Chief  Justice,  delivered  the  oi^inion  of  the  Court : 
Tlie  i)laintift'  in  error  was  convicted  in  the  Munici]  al  Coui't 
of  the  City  of  Chicago,  upon  an  indictment  found  by  "  Tlie 
grand  jurtjrs  chosen,  selected  and  sworn  in  and  for  the  city  of 
Chicago  and  county  of  Cook."  Upon  his  arraignment,  the 
prisoner,  by  his  counsel,  moved  the  Court  to  <]ua.<h  the  indict- 
ment. The  Court  overruled  this  motion,  and  proceeded  to  the 
trial  and  conviction  of  the  defendant.  This  opinion  of  the 
Court  is  assigned  for  error.  In  deciding  tliis  point,  it  is 
necessary  to  look  to  the  act  of  the  legislature  incorjiorating 
the  city  of  Chicago.  By  tliis  act  the  jurisdiction  and  ])owers 
of  the  Municipal  Court  of  the  city  were  created  and 
[*399]  delined ;  and  it  can  not  legally  exercise  *any  which 
are  not  .thus  conferred.  The  t?9th  section  of  the  act 
alluded  to,  provides,  "That  there  shall  be  established  in  the 
said  city  of  Cliicago,  a  Municipal  Court,  which  shall  have 
jurisdiction  concurrent  with  the  Circuit  Courts  of  this  State, 
in  all  matters,  civil  or  criminal,  arising  within  the  limits  of  said 
city."  Acts  of  1837,75.  The  7'2d  section  further  provides, 
"  That  the  grand  and  petit  juroi-s  of  said  Municiital  Court,  shall 
be  selected  from  tlie<pialiiied  inhabitantsof  said  city."  By  these 
])rovisions  the  territ(»rial  limitsof  the  city  of  Chicagi)  are  made 
the  boundaries  of  the  crinn'nal  jurisdiction  of  the  Municijial 
Court;  and  within  those  limits  the  jurors  nuist  be  selected, 
and  can  then  only  investigate  offenses  committed  within  the 
same.  The  law  gives  to  the  Municipal  Court  C(»ncurix'nt  juris- 
diction with  the  Circuit  (n>urts.  This  jurisdiction  is  general 
as  to  the  subject  matter,  but  limited  in  point  ()f  territory.  Jt 
surely  reipiires  no  ai'gunient  to  prove  that  a  Ciicuit  (\»urt  sit- 
ting in  one  county,  can  not  try  and  convict  a  man  for  an  offense 
committed  in  another,  or  that  it  can  not  imjianel  a  grand  jury 
from  another  county,  to  in(juire  into  offenses  connnitted  with- 
in the  one  in  wliich  it  is  sitting.  The  same  rule  is  a])plicab'e 
to  the  Mum'cipal  Court ;  and  the  grand  jurors  must  be  select- 
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ed  in  and  for  the  city  of  Chicago  alone.  The  indictment  in 
this  case  is  found  by  •'  grand  jurors  chosen,  selected  and  sworn 
in  and  for  the  city  of  Chicago  and  county  of  Cook."  They 
are  taken  as  well  from  the  county  as  the  city,  if  we  look,  as 
we  must,  to  the  indictment  alone,  for  the  evidence  of  that  fact. 
This  is  wrong,  and  the  motion  to  quash  the  indictment  ought 
to  have  been  sustained.  The  supplement  to  the  act  incorpo- 
rating the  city  has  been  cited.  That  act  has  no  application  to 
criminal  proceedings. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Judgment  reversed. 

Note.    See  the  case  of  Beaubien  v.  Briiickerhoff,  2  Scam. 


Archibald  P.  Willis,  phiiiitiff  in  error,  v.  The  Peo- 
ple OF  THE  State  of  Illinois,  defendants  in  error. 

Error  to  Gallatin. 

Criminal  law— Cektaixty. — Certainty,  in  criminal  proceedings,  where 
attainable,  will  not  be  dispensed  with. 

Indictments — Names. — It  is  well  settled  that  in  indictments  for  offenses 
against  the  persons  or  property  of  individuals,  the  Christian  and  surnames 
of  the  parties  injured,  must  be  stated,  if  known.  In  cases  where  the  own- 
ers are  unknown,  the  fact  must  be  so  stated. 

♦Continuance — Admission. — The  admission  of  an  affidavit  for  a    [*400] 
continuance,  on  the  ground  of  the  absence  of  a  material  witness,  in 
evidence,  is  an  admission  of  the  truth  of  the  facts  which  the  affidavit  states 
can  be  proved  by  such  witness,  and  they  can  not  be  contradicted. 

Practice. — The  propriety  of  introducing  affidavits  in  criminal  cases  is 
not  sanctioned. 

This  cause  was  tried  at  the  September  term,  1837,  of  the 
Gallatin  Circuit  Court,  before  the  Hon.  Walter  B.  Scates. 
The  defendant  in  the  Court  below  was  convicted  of  stealing  a 
pair  of  shoes,  of  the  value  of  $1.75,  and  sentenced  to  pay  a 
tine  of  $10,  and  to  be  confined  in  the  county  jail  for  one 
month.  On  the  trial  the  following  bill  of  exceptions  was 
taken : 

"Be  it  remembered  that  on  the  calling  of  this  case  for  trial, 
the  defendant  made  the  following  affidavit  for  continuance,  to- 
wit :  '  This  defendant  makes  oath  that  Absalom  Ashley  is  a 
material  witness  for  him  in  this  case,  by  whom  he  expects  and 
believes  he  can  prove,  that  if  he  took  said  shoes  at  all,  he  took 
them  in  the  way  of  a  joke,  and  without  any  intention  of  steal- 

Cited:  Affidavit  for  continuance,  contradiction  of.    21  111.  369.     Admis- 
sion of  affidavits — Act  not  applicable  to  criminal  proceedings.  60  Id.  170. 
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ing  tliem.  Tliat  said  Ashley  was  believed  by  liim  to  be  one 
of  the  owners  of  said  shoes ;  and  he  can  not  prove  the  sarie 
facts  by  any  other  persons  that  he  knows  of.  That  the  said 
Ashley  left  this  country  for  Kentucky,  shortly  after  the  hnd- 
ing  of  this  bill  at  the  last  July  term,  and  before  this  affiant 
knew  the  same  was  found ;  and  he  has  been  advised  by  his 
counsel  that  he  could  not  take  his  deposition  without  the  con- 
sent of  the  State's  attorney,  even  if  he  had  known,  which  he 
did  not,  in  what  county  in  Kentucky  the  said  witness  lived. 
This  affiant  further  says  that  he  has  only  found  out  since  this 
Court  commenced,  that  the  said  witness  resides  in  Hojikins 
county,  Ky.;  and  that  he  believes  that  he  can  obtain  the  dejv 
osition  of  said  witness  by  the  p.ext  term  of  this  Court,  ]n'0- 
vided  the  Hon.  State's  attorney  will  consent  thereto.  This 
affidavit  is  not  made  for  delay,  furtlier  than  that  thereby  to 
obtain  justice. 

his 
Archd.  M  p.  Willis.' 
mark. 
And  moved  the  court  for  a  continuance  of  the  case  until  the 
next  term  of  this  Court.  Wliereui)on  the  State's  attorney 
agreed  to  admit  the  said  affidavit  in  evidence  to  the  jury,  and 
claimed  to  try  the  cause  at  this  term.  Wliereu}ion,  after  the 
evidence  closed,  the  defendant's  counsel  moved  the  Court  for 
the  following  instruction,  to-wit :  That  what  was  stated  in  the 
affidavit  should  be  positively  taken  as  incontrovertible  by 
other  evidence.  "Whereupon  tlie  Coui't  instructed  the  jury 
that  they  should  give  such  weight  to  the  affidavit  of  said  de- 
fondant,  and  no  more,  as  if  the  witness  therein  named  had  been 
l)resent  and  sworn  to  the  fact  or  facts  therein  stated ;  and  that 
it  was  competent  for  the  ]irt)secutor  to  ])rove  tlie  facts 
[*-101]  to  be  otherwise;  and  that  they  might  weigh  *the  evi- 
dence as  expected  by  the  defendant  to  be  made  by  his  ab- 
sent witness,  and  give  such  weight  to  it  in  connection  with  the 
other  evidence  as  they  pleased,  acting  under  their  oaths  as 
jurymen.  Whert'U]>on  the  jury  found  the  defendant  guilty; 
and  thereupon  the  det'endant  moved  for  a  new  trial,  on  the 
ground  among  others,  that  the  Court  misinstructed  the  jury  as 
above  stated;  which  motion  the  Court  overruled,  and  also 
overruled  the  motion  of  said  defendant  in  ai-rest  of  judguient, 
made  on  the  ground  assigned,  that  the  owners  of  tlu^  gtxxjs 
diarged  to  have  been  stolen,  were  not  sufliciently  described  by 
the  initials  of  their  names.  To  wliicli  oi)inions  of  the  Court 
in  so  instructing  the  jury  as  aforesaid,  and  in  so  overruling 
the  motions  for  a  new  trial,  and  in  arrest   of  judgment,  tlie 
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defendant  by  Ms  counsel  excepts,  and  prays  this  his  bill  of  ex- 
ceptions to  be  sealed  and  allowed. 

Walter  B  Scates."  [l.  s.] 

H.  Eddy,  for  the  plaintiff  in  error. 

U.  F.  LiNDER,  Attorney  General,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
At  the  July  term,  1837,  of  the  Gallatin  Circuit  Court, "Willis 
was  indicted  for  larceny,  and  at  the  September  term  follow- 
ing, tried  and  convicted.  To  revise  the  judgment  rendered  on 
the  conviction  in  this  case,  the  present  writ  of  error  is  prose- 
cuted, and  two  grounds  are  assigned  and  relied  on,  as  causes 
of  reversal. 

1.  That  the  Circuit  Court  should  have  arrested  the  judg- 
ment, because  the  owners  of  the  goods  charged  to  have  been 
stolen  are  not  sufficiently  described. 

2.  That  the  Court  misdirected  the  jury  as  to  the  effect  of 
the  affidavit  admitted  by  the  prosecution,  to  be  read  in  evi- 
dence on  the  trial. 

As  to  the  first  ground,  it  is  well  settled,  that,  in  indictments 
for  offenses  against  the  persons  or  property  of  individuals,  the 
Christian  and  surnames  of  the  parties  injured,  must  be  stated, 
if  the  injured  party  be  known.  The  name  so  stated  must  be 
either  the  real  name  of  the  party  injured,  or  that  by  which 
he  is  usually  known.  (Arch.  Crim.  Plead.  30,  31,  32 ;  Haw- 
kins C.  25, 1  71-2.)  In  cases  where  the  owners  aj-e  unknown, 
it  must  be  so  stated. 

In  the  present  case,  the  indictment  alleges  the  goods  to  be 
the  property  of  T.  D.  Hawke  and  E.  Dobbins,  doing  business 
in  the  town  of  Equality,  uAler  the  style  and  firm  of  T.  D. 
Hawke  &  Co.  This  was  clearly  erroneous,  and  there  is  no 
reason  whatever  to  justify  the  omission  to  state  the  Christian 
names  of  the  owners.  It  appears  that  the  residence  of  the 
owners  was  known,  and  the  least  inquiry  would  have  enabled 
the  prosecution  to  have  obtained  and  inserted  the 
Christian  names  at  length.  Certainty  in  ^criminal  [*402] 
proceedings,  where  attamable,  will  not  be  dispensed 
with ;  and  it  becomes  highly  essential  to  enable  a  party  to 
plead  either  a  former  acquittal  or  conviction,  in  case  of  a 
second  prosecution  for  the  same  offense. 

In  regard  to  the  second  objection,  it  appears  from  the  bill  of 
exceptions,  that  an  affidavit  made  for  the  purpose  of  continu- 
ing the  cause  to  another  term,  in  which  the  defendant  de- 
clared he  could  prove,  by  an  absent  witness,  certain  facts  which, 
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if  true,  disproved  liis  guilt,  was  agreed  by  the  prosecuting 
uttorney  to  be  admitted  as  evidence  in  the  cau.^e,  and  Mas  ac- 
cordingly read  to  the  jury  as  such,  under  a  misconception  of 
!  the  statute  relating  to  similar  admissions  in  civil  cases,  Tlie 
Court,  however,  instructed  the  jury  that  they  might  give  to 
the  facts  stated  such  weight  as  they  would  give  if  the  witness 
was  present  and  had  stated  them  himself,  and  that  they  might 
be  contradicted.  The  instructions  of  the  judge  on  the  ettect 
of  the  facts  contained  in  the  affidavit,  and  its  admission  to  the 
jury,  were  most  clearly  erroneous.  The  prosecution  having 
admitted  the  affidavit  as  evidence,  admitted  tlie  truth  of  the 
statements  therein  contained  ;  and  having  done  so  was  not  at 
liberty  to  im])each  or  contradict  them.  By  his  voluntary  act, 
and  to  ]3revent  a  continuance  of  the  cause  to  another  term,  he 
precluded  himself  from  the  exercise  of  the  right.  Such  lias 
been  the  decisions  in  civil  cases,  and  the  rule  ought  not  to  be 
relaxed  in  a  criminal  one.  It  is  not,  however,  meant  to  recog- 
nize the  ])ro])riety  of  the  introduction  of  affidavits  in  criminal 
cases,  though  under  some  ])eculiar  cases  they  might  be  intro- 
duced by  consent,  nor  to  sanction  a  jiractice  of  admitting  those 
of  the  accused  in  evidence  in  any  case,  whether  for  the  ])ur- 
pose  of  preventing  a  continuance  of  the  cause,  or  for  any 
other  object. 

The  judge  should  either  have  c(mtinued  the  cause  on  theaji- 
])lication  under  the  affidavit,  or  denied  it;  but  having  per- 
mitted the  ])arties  to  introduce,  by  agreement,  the  deposition, 
it  should  have  been  given  to  the  jury  without  the  right  to  im- 
})each  it;  iind  he  should  have  so  instructed  the  jury. 

The  defect  in  the  indictment,  and  the  erroneous  instructions 
of  the  judge,  re<juire  a  reversal  of  the  judgment  of  the  Cir- 
cuit Court   of  Gallatin  county,  and  it  is  accordingly  ordered. 

Judgment  reversed. 
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*Maeshall  Key,  impleaded  with  Asber  E.     [*403] 
Miller  and  John  E.  Miller,  plaintiff  in  error, 
V.  James  A.  Collins,  administrator  of  the  estate  of 
William  H.  Witham,  deceased,  defendant  in  error. 

Error  fo  Morgan. 

Process — Issue  to  different  county. — Original  process  can  be  issued 
to  a  different  county  from  that  in  which  the  action  is  commenced,  in  the 
three  followincy  cases  only: 

1.  When  th ;  plaintiff  resides  in  the  county  in  which  the  action  is  com- 
menced, aiiLL  t  le  cause  of  action  accrued  in  such  county. 

2.  Where  the  contract  is  made  specifically  payable  in  the  county  in  which 
the  action  is  brought.  In  this  case,  no  regard  is  paid  to  the  residence  of  the 
jjlaintift'. 

3.  Where  there  are  several  defendants  residing  in  different  counties, 
and  the  action  is  commenced  in  the  county  in  which  some  one  of  the  defend- 
ants reside. 

Same — Pleading. — Where  process  is  issued  to  a  foreign  county,  the 
declaration  should  contain  an  averment  of  the  facts  necessary  to  authorize 
the  emanation  of  the  writ  to  such  foreign  county.  An  averment  that  the 
cause  of  action  accrued  in  the  county  where  the  suit  was  brought,  without 
averring  that  the  plaintiff"  resided  there  at  the  time  of  the  commencement  of 
the  suit,  would  not  be  sufficient. 

Same — Practice. — An  affidavit  of  the  facts  which  give  the  Court  juris- 
diction is  not  necessary  to  authorize  the  issuing  of  process  to  a  foreign 
county ;  and  if  it  is  made  it  does  not  thereby  become  a  part  of  the  record,  or 
dispense  with  the  averment  of  those  facts  in  the  declaration. 

J.  Lamboen,  L.  Davis,  F.  Foeman,  for  the  plaintiff  in  error. 

MuEKAY  McCoNNELL,  for  the  defendant  in  error. 

LocKwooD,  Justice,  dehvered  the  opinion  of  the  Conrt : 
This  was  an  action  of  debt  commenced  in  the  Circuit  Court 
of  Morgan  county.  The  summons  was  directed  to  the  sherill' 
of  Pike  county,  and  by  him  returned  served  on  Key,  one  of 
the  defendants  below,  the  others  not  found.  The  declaration 
is  in  the  usual  form,  on  two  promissory  notes,  stating  them  to 
be  made  at  Naples,  in  the  county  of  Morgan,  but  it  contains 
no  averment  tliat  the  county  of  Morgan  is  the  residence  of  the 
]'»laintiff,  or  that  the  notes  were  specifically  made  payable  in 
that  county. 

Cited:  Process  issued  to  a  different  county.  1  Scam.  .547,  548;  2  Scam.  259; 
4  Scam.  303 ;  1  Gil.  35 ;  11  111.  648.  Jurisdiction,  doctrine  as  to.  2  Scam.  274; 
4  Gil.  118;  overruled.  13  111.  432, 442;  declaration  should  aver  what.  4  Gil. 
558;  11111.476. 
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Previous  to  the  issuing  of  the  summons,  the  attorney  for 
the  plaintiff  tiled  an atHdavit  stating  tliat  "The  suit  is  instituted 
to  recover  two  notes  of  hand  given  to  "Witham  in  his  lifetime, 
and  that  the  said  contracts  were  entered  into  between  the  i:ar- 
ties  in  the  county  of  Morgan  and  the  notes  executed  there; 
but  that  the  defendant  had  since  removed  to  the  county  of 
Pike.  On  the  return  of  the  summons,  the  defendant,  Key,  by 
his  attorney,  moved  the  Circuit  Court  to  dismiss  the  cause  for 
want  of  jurisdiction,  which  motion  w'as  overruled  and  judg- 
ment given  for  the  plaintiff  below  by  default.  The  jioint  re- 
lied on  to  reverse  this  judgment  is,  that  the  Circuit 
[•iO-i^]  Court  had  no  jurisdiction  over  *the  person  of  the  de- 
fendant below.  This  Court  decided  in  the  case  of 
ClarTx,  v.  Ilarl-ness,  {ante  56),  "  That  tlie  Circuit  Courts  are 
limited  in  their  jurisdiction  to  the  several  counties  in  which  they 
are  erected,  iml ess  there  be  by  some  ])articularlaw  anexju'ess 
powder  extending  that  jurisdiction  in  specified  and  enumerated 
cases."  With  respect  to  the  emanation  of  ]n-ocess  and  the 
power  to  reach  defendants  Avho  reside  out  of  the  ]  articular 
county  in  M-hich  the  Court  exists,  and  to  compel  their  ajij.ear- 
ance,  it  is  necessarv  to  examine  the  act  of  the  legislature  of 
30th  December,  1830  (P.  L.  145;  Gale's  Stat.  106).  By  the 
la-o visions  of  this  act.  which  is  amendatory  to  the  '■^Acf 
concermncj  Courts  of  Law,^^  passed  January  29,  1827,  it  is 
enacted,  "That  so  much  of  the  act  entitled  an  act  con- 
cerning practice  in  courts  of  law,  as  authorizes  the  direct- 
ing of  original  ])rocess  to  the  sheriff'  or  coroner  of  any 
other  county  than  the  one  in  wliich  the  suit  is  connnenced, 
be,  and  the  same  is  hereby  rej  ealed.  And  that  hereafter 
it  shall  not  be  lawful  for  any  plaintiff"  to  sue  a  defendant  out  of 
thecounty  where  the  latter  lesides  or  may  be  found,  excejt  in 
cases  where  the  debt,  contract  or  cause  of  action  accrued  in 
the  county  of  the  plaintiff,  or  where  the  contract  may  have 
specifically  been  made  ])ayable;  when  it  shall  be  lawful  to  sue 
in  such  county,  and  process  may  issue  against  the  defendant  to 
the  sheriff  of  the  county  where  he  resides:  I^roridcd,  That 
where  there  are  several  defendants  living  in  different  counties, 
the  ]flaintiff  may  sue  either  in  the  county  wliere  the  cause  of 
action  arose,  or  in  any  county  where  one  or  more  of  said  de- 
fendants may  reside,  and  shall  have  like  process  against  such 
as  reside  out  of  the  county  where  the  action  shall  be  brought, 
as  above." 

This  act  authorizes  original  process  to  be  directed  to  a  dif- 
ferent county  from  tluit  in  which  the  action  is  commenced,  in 
tiie  three  following  cases  only  :  1st.  The  ])laintiff  may  com- 
mence an  action  in  the  county  Avherc  he  resides,   if  the  cause 
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of  action  accrued  in  such  county.  2d.  It  authorizes  an  action 
to  be  commenced  in  any  county  where  the  contract  is  specif- 
ically made  payable,  without  regard  to  the  residence. of  the 
plamtiff.  And  3d.  Where  there  are  several  defendants  living 
in  different  counties,  the  plaintiff  may  commence  his  action 
either  in  the  county  where  the  cause  of  action  accrued  and  in 
which  he  resides,  or  in  any  county  where  one  or  more  of  the 
defendants  may  reside. 

If  the  plaintiff  had  a  right  to  direct  his  summons  to  Pike 
county,  it  must  be  under  that  part  of  the  statute  which  au- 
thorizes a  defendant  to  be  sued  in  the  county  where  the  plaint- 
iff resides.  But  under  this  portion  of  the  statute  two  facts 
must  concur.  The  cause  of  action  must  accrue  and  the  plaint- 
iff must  reside  in  the  same  county.  The  declaration  contains 
no  averment  as  to  the  residence  of  the  jjlaintiff,  and 
I  the  affidavit  merely  states  that  the  *notes  were  ex-  [*405] 
iccuted  in  Morgan  county,  but  says  nothing  as  to  the 
residence  of  the  plaintiff.  In  this  respect  the  affidavit  is 
clearly  insufficient,  and  did  not  authorize  the  clerk  to  issue  the 
summons  to  Pike  county. 

Had,  however,  the  affidavit  been  sufficient  as  to  both  the 
residence  of  the  plaintiff  and  the  place  where  the  cause  of  ac- 
tion accrued,  still,  according  to  the  decision  of  the  case  of 
Clark  V.  Harkness,  a  special  averment  ought  to  have  been 
made  in  the  declaration  that  the  plaintiff  was  at  the  time  the 
suit  was  commenced  a  resident  of  Morgan  county.  The  sug- 
gestion contained  in  that  case  of  the  propriety  of  filing  an  affi- 
davit seems  only  intended  as  evidence  to  the  clerk,  (where  the 
summons  issues  before  the  declaration  is  filed,)  that  in  issuing 
a  summons  to  another  county  there  is  no  attempt  to  stretch 
the  jurisdiction  of  the  Court  to  cases  and  persons  improperly, 
and  thus  harass  those  over  whom  the  Court  possesses  no  Juris- 
diction. The  affidavit  in  this  case  is  not  required  by  the  stat- 
ute, and  is  not  essential  to  authorize  the  issuing  of  process  to 
a  different  county  than  that  from  which  it  emanates.  It  con- 
sequently is  no  part  of  the  record,  and  its  insertion  therein 
does  not  dispense  with  the  averments  in  the  declaration,  that 
the  cause  of  action  accrued  and  the  plaintiff  resided  in  the 
same  county.  For  the  want  of  an  averment  that  the  plaintiff 
resided  in  Morgan  county  at  the  time  of  the  commencement 
of  this  suit,  the  judgment  must  be  reversed  with  costs. 

Judgment  reversed. 
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Guild  et  al.  r.  Johnson.     Davis  v.  Hoxey. 


Albert  H.  Guild  and  James  T.  Durant,  appellants, 
V.  Seth  Johnson,  appellee. 

Appeal  from  the  Municijial  Court  of  the  City  of  Chicago. 

Judgment — Error. — ^Where  in  an  action  of  debt,  a  judgniont  for  dam- 
ages is  rendered,  the  judgment  will  be  reversed;  but  the  error  -will  be  cor- 
rected in  this  Court,  and  such  a  judgment  given  as  the  Court  below  should 
have  rendered.* 

This  was  an  action  of  debt  brought  by  the  appellee  against 
the  appellants  in  the  Mimicijial  Court  of  the  City  of  Chicago. 
Judgment  was  rendered  for  the  plaintiff  below,  for  damcujes 
only,  and  costs  of  suit. 

J.  R.  ScAiwivioN,  for  the  appellants. 

[*406]         *G.  Spring,  for  the  appellee. 

Per  Curiam:  Let  the  judgment  be  reversed,  and  let 
judgment  be  rendered  in  this  Court  in  debt  for  the  amount 
of  the  judgment  of  the  Court  below.  The  costs  of  this  Court 
will  be  taxed  against  the  appellants;  those  in  the  Court  below 
against  the  appellee. 

Judgment  reversed.,  and  judgment  rendered  in  this  Ctiurt. 

Cited:  Amendment  of  judgment  by  this  Court.    3  Saim.  96;  63  111.  216. 


TiiEODORUS  Davis,  Jr.,  plaintiff  in  error,  w  Tristram 
P.  HoxEY,  defendant  in  error. 

Error  to  Macoupin. 

Jury — Practick. — "Where  tlio  evidence  tends  to  prove  the  issue.  th(^  jury 
should  be  left  to  dt'tormine  ilie  ciiuse  under  the  evidence  offered.  In  sucii  a 
case,  (he  Court  ha-s  no  jiower  to  take  the  cause  from  them,  nor  to  advise  them 
tliat  the  defendant  is  entitled  to  their  verdict. 

A.  CowLKS  and  Josiah  Fisk,  for  the  plaintiff  in  error,  cited 

CiTKD:  Refusal  to  give  in,«tructions — When  not  error.     18  111.  454. 

'^Appeal  and  error — Objections  not  raised  hclov. 

A  juihjnwnt  u-ill  not  he  reversed  for  a  technical  error  not  raised  beloir. 
Bowtlen  r.  Howden,  75  111.111.  See,  also,  Beaubien  v.  Barbour,  aw ^e  386, 
note;  Arenz  r.  Rcihle,  ante  340,  note. 
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E.  L.  475,  §  37   (Gale's   Stat.   536);  Stark.  Ev.  440,  470  :  1 
Bibb,  209. 

S.  T.  Logan  and  E,  D.  Baker,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Conrt : 

This  was  an  action  of  trespass  de  hoyiis  asportatis.  The  dec- 
laration is  in  the  usnal  form,  and  the  plea,  not  guilty.  On 
the  trial  of  the  cause,  the  plaintiff  offered  evidence  tending  to 
prove  the  issue  ;  and  it  appears  by  the  bill  of  exceptions,  that 
witnesses  established  these  facts.  One  witness  had  seen  two 
hogs  which  had  been  killed  by  the  defendant,  and  supposed 
them  to  belong  to  the  plaintiff',  but  could  not  say,  as  the  hogs 
were  partially  cleaned.  By  another,  that  the  defendant  had 
offered  to  give  the  plaintiff'  $22  for  the  killing  of  said  hogs, 
as  he  supposed  from  the  circumstances  that  the  hogs  belonged 
tu  the  plaintiff ;  and  by  another  witness,  it  appeared  that  the 
defendant  had  said  he  would  plead  guilty  to  the  action  of  the 
plaintiff'  against  him  for  killing  the  hogs  in  question;  this  was 
said  when  the  defendant  was  talking  of  compromising  the  suit, 
and  in  the  absence  of  the  plaintiff'.  This  is  the  substance  of 
the  whole  testimony. 

On  the  application  of  the  defendant  to  instruct  the  jury  as 
in  case  of  a  nonsuit,  the  Court  instructed  the  jury  that  they 
should  find  a  verdict  for  the  defendant,  to  which  an  exception 
was  regularly  taken. 

This  instruction  was  manifestl}'  erroneous.  The  evidence 
tended  to  prove  the  issue,  and  the  jury  should  have 
been  left  to  *determine  the  case  under  the  evidence  [*407] 
offered.  It  might  have  satisfied  them  of  the  commis- 
sion of  the  trespass  as  laid,  and  the  Court  had  no  power  to 
take  the  case  from  them,  nor  to  advise  them  that  the  defend- 
ant was  entitled  to  their  verdict.  The  facts  of  the  case  are 
too  obvious  to  admit  of  a  doubt  that  the  jury  should  have 
passed  on  the  evidence  ;  and  the  instructions  were  clearly 
wi'ong. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  2i  venire  facias  de  novo  will  be  awarded  by  the  Circuit 
Com-t. 

Judgment  reversed. 
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Atkinson  v.  Lester  et  al. 


Ralph  Atkinson,  appellant,  v.  Lewis  Lester,  John 
Lester,  and  Marshall  Lester,  appellees. 

Aiipeal from  Cook. 

Forcible  entry  axd  detainer. — To  constitute  a  forcible  entry  and  de- 
tainer under  the  statute  of  this  State,  it  is  not  necessary  that  actual  force 
and  physical  violence  should  be  used." 

Same — Statute. — The  statute  in  relation  to  forcible  entry  and  detainer 
provides  for  three  cases: 

1.  A  wrongful  or  illegal  entry,  as  contradisting^uished  from  a  forcible  and 
violent  one. 

2.  A  forcible  entry  committed  with  actual  force  and  violence. 

3.  A  wrongful  holding  over  by  a  tenant. 

Same — Description. — In  an  action  for  forcible  entry  and  detainer,  the 
description  of  the  premises  in  the  affidavit  was  as  follows:  "The  premises 
enclosed  by  us,  situate  in  the  County  of  Cook,  and  State  of  Illinois,  being  the 
same  on  which  you  now  reside,  containing  about  one  hundred  acres,  more 
or  less,  and  commonly  called  North  Grove."  Held  that  the  description  was 
sufficient. 

Jury — Instructions. — A  court  is  not  bound  to  instruct  the  jury  upon 
mere  abstract  propositions  of  law,  which  do  not  refer  in  any  way  to  the  ev- 
idence in  the  case.'' 

This  cause  was  tried  at  the  May  term,  1837,  of  the  Cook  Cir- 
cuit Court,  before  the  Hon.  John  Pearson.  Judgment  and 
verdict  were  rendered  for  the  a])].)ellees. 

On  the  trial  the  following  bill  of  exceptions  was  taken: 

"This  was  an  action  oi  forcible  entry  and  detainer^  based  on 
the  following  aflidavit: 
'Statk  of  Illinois,  | 

Cook  County,        \ 

Lewis  Lester  makes  complaint  to  the  undersigned,  two  of 
the  justices  of  the  peace  in  and  for  the  county  aforesaid,  on 
oath,  and  says  tluit  he,  the  said  Lewis  Lester,  ^farshall  Lester 
and  Ji>hn  Lester,  of  the  county  aforesaid,  arc  justly  and  law- 
fully entitled  to  the  ])ossession  of  the  premises  mentioned  and 
described  in  the  notice  hereto  anne.Kod,  situate  in  the  county  of 

Cited:  Forcil)Ie  entry,  what  is.  45  III.  251.  Instructions,  wlien  not 
error  to  refuse.    37  111.  352:  38  111.  287. 

^Forrililr  eutnj  ami  drtninrr^Wlicii  artiou  lies.  See  Starr  &  C.  111. 
Stat.  Ch.  57,  Sec.  2.  and  lumicnnis  authorities  there  cited. 

''Iiisfriirtioiis. —  Wluit  mid  not  he  f/irrii. 

Tlir  Coini  isiiof  hmiiid  lit  instruct  /lifjiir;/  on  mere  abstract  propositions 
of  law.  Cuiuniings  r.  .McKinin'V,  4  Scam.  58;  Noalev  r.  Brown.  1  (Jilm. 
10;  Corbinr.  Shearer.  3  (lilm.  482:  IMley  r.  Dickens.  19  111.  20;  Tlessing  r. 
McClosl?ev37  111.  341;  Dole  v.  KeMiK-.lv.  ;;8  III.  282;  Am.  Exp.  Co.  r.  I'ar- 
Bons,44Ill.  312;  A-hlock  r.  Linder,  50  111.  100:  Ryan  r.  Donnellv,71  111.  101; 
Devlin  r.  People,  104  III.  504;  Eupley  r.  Daggett,  74  111.  351. 

4-'0 


DECEMBER  TEKM,  1837.  407 

Atkinson  v.  Lester  et  al. 

Cook  aforesaid;  that  said  Lewis,  Marshall  and  John 
were  heretofore,  to  wit,  *on  the  first  day  of  May  [*40S] 
last,  in  the  lawful  and  peaceable  possession  of  said 
premises,  and  the  said  Ralph  Atkinson,  afterward,  to  wit,  on 
the  said  first  day  of  May,  willfully  and  forcibly  entered  into 
the  possession  thereof,  and  forcibly  detained,  and  still  detains 
the  possession  of  said  premises,  from  the  said  Lewis,  Marshall 
and  John,  unlawfully,  without  right,  contrary  to  the  statute  in 
such  case  made  and  provided;  although  the  said  Marshall, 
Lewis  and  John,  have  caused  a  demand  of  the  possession  of  said 
]^remises  to  be  made  in  writing  on  the  said  Ralph  Atkinson ; 
Wherefore  they  pray  process  against  said  Ralph,  to  answer 
said  forcible  entry  and  detainer. 

Lewis  Lester. 
Subscribed  and  sworn  to  before  the  nndersigned 

justices,  this  17th  day  of  August,  A.  D.  1836. 

Edward  E.  Hunter,  J.  P. 
Sidney  Abell,  J.  P.' 
Copy  of  the  notice  alluded  to  in  said  affidavit. 
'  To  Mr.  Ralph  Atkinson. 

Sir — We  hereby  demand  immediate  possession  of  the  prem- 
ises, enclosed  by  us,  situate  in  the  county  of  Cook,  and  State 
of  Illinois,  being  the  same  on  which  yon  now"  reside,  contain- 
ing about  one  hundred  acres  of  land,  more  or  less,  and  com- 
monly called  North' Grove.  Mr.  Edgar  Wait,  our  agent,  is 
authorized  to  receive  the  possession  of  said  premises  from  you 
for  us.  Tours,  etc. 

Lewis  Lester  &  Co. 

August  10,  1836.' 

The  Court,  on  the  trial  of  the  cause,  gave  to  the  jury  the 
following,  among  other  instructions : 

•'This  is  an  action  imder  our  statute,  and  is  not  governed  in 
all  respects  by  the  laws  quoted  of  other  countries  and  States; 
relating  to  actions  of  the  same  character  in  name.  The  Court 
takes  a  distinction  between  this  law  of  ours  and  the  'English 
law.' 

'  If  you,  the  jury,  shall  believe  from  the  evidence,  that  the 
defendant  entered  wrongfully,  and  without  lawful  right,  and 
then  kept  the  plaintiffs  out  from  regaining  possession,  it  is  suf- 
ficient to  sustain  this  action ;  and  it  is  not  necessary  to  prove 
actual  force  and  physical  violence  to  sustain  the  action.'  To 
which  several  opinions  of  the  Court  the  defendant  then  and 
there  excepted,  and  prayed  the  Court  to  sign  and  seal  his  bill 
of  exce]3tions. 

The  defendant  also  moved  the  Court  to  instruct  the  jury  as 
follows,  among  others,  to  wit : 
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6.  That  a  mere  ti*espass,  without  other  acts  of  force  and  vi- 
olence, is  not  snch  force  and  violence  as  will  constitute  a  forci- 
ble entry  and  detainer. 
[*409]         *9.  That  to  constitute  a  forcible  entry,  the  party  must 
enter  with  strong  hand,  or  force  and  violence. 

Which  sixth  in  the  precise  language  stated,  and  ninth  in- 
structions of  the  defendant,  the  Court  refused  to  give ;  but 
the  Court  did  instruct  the  jury,  that  if  they  believed  from  the 
evidence,  the  defendant  iirst  entered  on  the  land,  in  possession 
of  the  jilaintitfs,  unlawfully,  and  took  possession  and  kept  tlie 
plaintiffs  afterward  out  of  the  possession,  he  was  a  trespasser,  and 
the  law  was  for  the  ])laintiffs  ;  and  that  actual  force  and  pos- 
itive violence,  spoken  of  in  the  English  authorities  quoted, 
was  not  necessary  to  sustain  this  action  under  our  statute.  To 
wliicli  opinion  of  tlie  Court,  the  refusal  of  the  Court  to  give 
the  0th  and  9tli  instructions,  the  defendant,  by  his  counsel, 
excepted,  and  ])rayed  the  Court  to  sign  and  seal  this  his  bill  of 
exceptions,  which  is  done  in  open  Court. 

John  Pearson,     [l.  s.]'' 

James  Grant,  for  the  appellant,  cited  3  Burrow,  1731 ;  1  Rus- 
sell on  Crimes,  283,  287;  1  Yates,  501;  Breese,  35. 

T.  Ford,  for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  oi  forcible  entry  and  detainer,  ]u-osecuted 
before  two  justices  of  the  ])oace,  and  removed  by  aj)]ieal  t(» 
the  Circuit  Court  of  Cook  county,  and  by  appeal  from  that 
(,'Ourt  to  this.  The  following  jiuints  are  made  and  relied  on 
as  grounds  of  error  by  the  aj)j)ellant. 

1.  That  the  ailidavit  and  notice  <lo  not  contain  a  sufficient 
description  of  the  ])remises. 

2.  That  the  Circuit  Court  in  refusing  to  instruct  the  jury, 
"That  a  mere  trespass  without  other  act  of  force  and  violence, 
is  not  such  force  and  violence  as  will  constitute  a  forcible  entry 
and  detainer  ;  and  that  to  constitute  a  forcible  entry  the  ]>ai'- 
ty  nnist  enter  with  strong  hand  or  force  and  violence,''  and 
also,  in  instructing  tin-  jury,  "  That  if  they  should  believe 
fiHjiu  the  evidence  tliaf  the  defenilant  entered  wrongfully  and 
without  lawfid  right,  and  then  kept  the  ))laintiffs  out  from  re- 
gaining ])ossession,  it  is  suflieient  to  sustain  this  action  ;  and  it 
is  not  necessary  to  prove  actual  force  and  physical  violence  to 
sustain  this  action." 

The  description  in  the  atlidavit  and  notice  is  "of  the  prem- 
ises enclosed  by  us,  situate  in  the  county  of  Cook,  and  State  of 
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Illinois,  being  the  same  on  wliicli  you  now  reside,  containing 
about  one  hundred  acres  of  land,  more  or  less,  and  commonly 
called  Xortli  Grove."  This  description,  although  general,  is 
sufficiently  certain  for  the  purposes  of  this  action. 

In  considering  the  second  point,  it  may  be  remarked, 
that  the  *instructions  asked  are  mere  abstract  propo-  .[*410] 
sitions  of  law,  and  do  not  in  any  way  refer  to  the  evi- 
dence in  the  cause,  though  they  may  be  referrible  to  a  case  of 
forcible  entry  and  detainer,  and  might  have  been,  as  mere  ab- 
stract questions,  refused  to  be  given  by  the  Court ;  but  they 
were  properly  refused  and  the  instructions  given  were  correct. 

The  act  of  the  legislature  of  this  State  in  regard  to  for- 
cible entry  and  detainer,  is  peculiar  in  its  phraseology,  and 
evidently  provides  a  remedy  for  three  classes  of  cases  under 
the  law. 

The  iirst  section  declares,  that  "  if  any  person  shall  make 
entry  into  lands,  tenements,  or  other  possessions,  except  where 
entry  is  given  by  law,  or  shall  make  any  such  entry  by  force  ; 
or  if  any  person  shall  willfully  and  without  force,  hold  over 
any  lands,  tenements  or  other  possessions,  after  the  determina- 
tion of  the  time  for  which  such  lands,  tenements  or  p'iosses- 
sions  were  let  to  him,  or  to  the  person  under  whom  he  claims, 
after  demand  made  in  writing  for  possession  thereof,  by  the 
l^erson  entitled  to  such  possession,  such  person  shall  be  ad- 
judged guilty  of  a  forcible  entry  and  detainer,  or  of  a  forcible 
detainer,  as  the  case  may  be,  within  the  intent  and  meaning  of 
this  act."    (R.  L.  313  ;  Gale's  Stat.  313.) 

From  this  section  it  will  be  perceived  that  there  is,  Iirst,  a 
wrongful  or  illegal  entry,  as  contradistinguished  from  a  forci- 
ble or  violent  one  ;  secondly,  a  forcible  one  by  means  of  actual 
violence ;  and  thii-dly,  that  of  a  wrongful  holding  over  of  a 
tenant. 

This  case  may  then  be  arranged  to  the  first  class  contem- 
plated by  the  statute  ;  and  the  instructions  of  the  Court  were 
directly  applicable  to  it,  and  piroperly  given. 

The  judgment  is  affii-med  with  costs. 

Judgment  affirmed. 
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A.   H.   D.   Butts,    appellant,  v.    Joseph    Huntley, 

appellee. 

Appeal  from  Adams. 

Contracts — Rescission. — The  law  is  well  settled  that  where  there  is  a 
written  contract  to  perform  a  particular  piece  of  work,  and  the  workman 
performs  a  part  of  the  work,  and  is  pre\"ented  from  finishing  it  by  the  other 
narty,  that  he  may  treat  the  contract  as  rescinded,  and  recover  the  value  of 
fcis  labor  in  an  action  of  assumpsit. 

JuKisDiCTiON. — A  justice  of  the  jieace  has  jurisdiction  in  such  case. 

Tins  cause  was  tried  at  the  September  term,   1836,   of  the 

Adams  Circuit  Court,  before  the  Hon.   Kichard  M.   Young. 

Judgment  was  rendered  for  the  appellee  for  ^G-l.H'i 

[*1:11]     and  costs,     *0n   the   trial   in  the    Court  below,  the 

following  bill  of  excej-tions  was  taken: 

"Be  it  remembered  that  on  the  trial  of  the  above  cause,  the 
plaintilf  called  Huntley,  as  a  witness,  who  after  being  duly 
sworn,  stated  that  some  time  in  Marcli,  1838,  the  plaintiff  was 
emjiloyed  as  a  millwright  by  the  defendant,  to  build  for  the 
defendant  a  saw-mill — that  the  ])laintilf  employed  one  other 
liand  and  witness  to  assist  him,  and  tliatthe  three  wtn'ked  u|X)n 
tlie  timbers  of  the  defendant's  mill,  about  twelve  days,  and  in 
this  time  iierformed  nearly  all  the  work  that  could  be  ]ier- 
formed  upon  the  timbers  until  the  mill  irons  were  furnished. 
The  timbers  were  not  entirely  tinislied,  but  the  principal  ]:art 
of  the  Avork  had  been  done  upon  them  ;  and  they  might  be  re- 
garded as  in  a  state  of  readiness  for  the  mill  irons,  and  for  being 
placed  in  the  mill  when  that  should  be  rai.^ed.  Plaintitf  then 
remained  at  defendant's,  till  the  time  at  wliich  the  mill  was  to 
liave  Ijeen  completed,  and  the  defendant  not  having  furnished 
the  irons  for  the  mill,  the  ])laintill",  and  the  liauds  he  had  to 
assii^t  liim,  lel't  the  defendant's  employment,  and  never  re- 
turned to  complete  the  work.  The  witness  further  stated,  that 
all  the  work  which  was  done  by  the  i)laintitf  for  the  defendant, 
was  done  under  and  by  virtue  of  a  written  agreeuient  between 
plaintilf  and  defendant.  They  at  one  time  had  to  (piit  work 
for  want  of  some  of  the  necessary  irons.  The}'  went  lumie  and 
remained  a  week,  and  returned  to  defendant's,  to  proceed  with 
the  woi'k,  but  dc^fendant  had  not  yet  procured  j»lj  the  neces- 
sary irons,  and  after  waiting  several  days  at  defendant's,  they 

Cited:  Rescission  of  contract,  how  manifestt'd.  1  Gihii.  100.  Recovery  in 
(isfiiiinp.sit.  4  (Jilm.  328.  Right  of  parlv  upon  failuir  of  uerformunce.  5 
Gilm.  :W0, 
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left  there  on  the  21st  day  of  April,  1836,  and  did  not  again 
return.  The  defendant  had  not  yet  had  his  mill-dam  built, 
nor  had  he  furnished  any  head  of  water  with  which  to  run  the 
saw.  They  had  done  all  that  they  could  conveniently  do,  for 
want  of  materials  to  be  furnished  by  defendant,  and  in  doing 
what  they  did  they  had  w^orked  to  a  disadvantage  for  want 
of  said  materials.  About  two  thirds  of  said  work  was  done, 
and  plaintiff  could  have  finished  it  in  the  time  stipulated,  if  he 
had  not  been  prevented  by  default  of  defendant. 

Greenhill  Tucker  was  then  called,  and  being  sworn,  stated 
that  he  had  been  employed  by  the  plaintiff  to  assist  him  in  doing 
the  wood  work  of  a  saw-mill  for  the  defendant,  and  that  he 
worked  with  the  plaintiff"  on  the  timbers  of  said  mill,  about 
twelve  days ;  that  in  that  time  they  had  done  nearly  all  the 
work  that  could  be  done  upon  the  timbei-s,  till  the  irons  were 
furnished,  and  they  might  be  considered  as  prepared  for  the 
reception  of  the  irons.  Plaintiff  remained  at  defendant's  until 
the  day  on  which  the  mill  was  to  have  been  completed  ;  and 
as  the  irons  for  the  mill  were  not  furnished,  the  plaint- 
iff left,  and  did  not  afterward  return  to  *iinish  the  [*1:12] 
work.  The  witness  further  stated,  that  all  the  work 
which  was  done  on  and  about  the  mill  of  the  defendant,  by  the 
plaintiff,  was  performed  under  and  by  virtue  of  an  agreement 
in  writing  entered  into  between  the  plaintiff"  and  defendant. 

The  plaintiff  then  produced  the  written  agreement  spoken 
of  by  the  witnesses,  and  gave  the  same  in  evidence,  which 
said  agreement  is  in  the  words  and  figures  following,  to  wit : 

'Article  of  agreement  made  and  concluded  this  18th  day  of 
March,  in  the  year  of  our  Lord  1836,  between  A.  H.  D.  Butts 
of  Adams  county,  and  State  of  Illinois,  of  the  one  part,  and 
Joseph  Huntley,  of  Schuyler  county,  and  State  aforesaid,  of 
the  other  part,  Witnesseth,  That  the  said  Joseph  Huntley 
agrees  to  do  all  the  millwright  work  to  a  saw-mill  for  A.  H. 
D,  Butts,  and  warrant  the  said  mill  to  cut  three  thousand  feet 
of  good,  merchantable  lumber,  one  inch  thick,  of  white  oak, 
black  walnut,  white  walnut,  and  hackberry,  equally  divided,  in 
twenty-four  hours,  for  the  sum  of  one  hundred  and  seventy- 
five  dollars  ;  and  all  the  said  mill  cuts  over  the  said  three 
thousand  feet,  in  the  said  twenty-four  hours,  the  said  A.  H.  T>. 
Butts  is  to  pay  the  said  Huntley  ten  dollars  per  hundred  for 
all  over — and  the  said  Butts  is  to  furnish  a  six  feet  head  of 
water,  and  to  board  the  said  Huntley,  and  do  all  the  drawing 
of  the  mill  timber,  and  the  said  Huntley  is  to  use  two,  and  not 
exceed  two  and  a  half  feet  from  the  bottom  of  the  wheel  to 
the  head  of  water.  The  said  parties  both  agree  to  be  ready 
by  the  21st  day  of  April,  for  the  said  mill  to  go  into  opera- 
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tion.  The  said  Huntley  is  to  do  his  -svork  good  and  substan- 
tially, and  in,a  workmanlike  manner  ;  and  the  said  Butts  agrees 
that  the  time  of  filing  is  not  to  be  included  in  the  twenty-four 
liours. 

In  witness  our  hands  and  seals  the  above  date. 

A.  II.  D.  Bl-tts.  [l.  s.] 

his 
Joseph  fxj  Huktley.  [l.  s.] 
"Witness,  mark. 

B.  G.  H.  Tucker. 

This  being  all  the  evidence  offered  ontbo  i^artof  the  plaint- 
iff, the  defendant,  by  his  counsel,  moved  ill 3  Court  to  instruct 
the  jury  to  lind  for  the  defendant  as  in  ca<e  of  nonsuit ;  but 
the  Court  overruled  the  motion,  and  refused  to  give  the  in- 
struction asked,  to  which  opinion  of  the  Court,  in  overruling 
said  motion,  and  refusing  to  give  said  instruction,  the  defend- 
ant by  his  counsel  excepts,  and  prays  the  Court  to  sign  and  seal 
this  his  bill  of  exceptions.     Exceptions  allowed." 

O.  II.  Bkowning  and  T.  Fokd,  for  the  appellant,  contended 
that  as  the  terms  of  the  agreement  were   not  performed,  cov- 
enant, and  not  assumpsit,  was  the  proper  action,  and 
[""4:13]     that  the  justice  of  *the  peace  had  no  jurisdiction.     1 
Selw.  N.  P.  C4  and  note  ;  2  Starkie,  new  Ed.  55  et  seq. 

A.  "Williams,  L.  Davis  and  F.  Fokman,  for  the  apijiellee, 
relied  on  the  following  authorities  :  12  Johns.  275  ;  15  Johns. 
224;  13  Johns.  53  ;  7  Johns.  132  and  cases  there  cited  ;  10 
Jolins.  36  ;  5  Johns.  87  ;  Wendell's  Dig.  44  ;  2  Stark.  Ev.  7(>,  and 
cases  there  cited  ;  Chit.  Cont.  87  ;  2  Com.  Cont.  84  and  85 ;  1 
Chit.  Plead.  118,  note  1,  as  to  valid  contracts. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  mfunnmit  commenced  originally  be- 
fore a  justice  of  the  ]ieace  by  uuntley  against  Butts  for  work 
and  labor.  On  the  trial  of  the  cause  in  the  Circuit  (\iurt  it 
ai)i)eared  from  the  testimony  that  the  jiarties  entered  into  ji 
written  agreement,  under  seal,  that  Huntley  sliould  do  the 
millwright  work  to  a  s:iw-mill  by  tlie  2lst  of  April,  183(»,  and 
that  Hutts  should  fumi-li  the  materials.  It  was  further  jiroved 
that  Huntley  and  two  hands  worked  at  the  mill  for  twelve 
days  each,  and  would  liave  completed  the  mill  by  the  day  sti|)- 
ulated,  but  tluit  Butts  did  not  furnisli  the  mill  irons  and  otlier 
materials,  and  so  ])revented  Huntley  from  finishing  the  mill. 
The  action  was  brought  to  recovi'r  the  value  of  the  work  done. 
After  the  testimony  of  the  plaintiff  below  was  concluded,  the 
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defendant  moved  the  Court  to  instruct  the  jury  to  find  for  the 
defendant  as  in  case  of  nonsuit,  which  instruction  the  Court 
below  refused  to  give.  This  refusal  of  the  Court  is  assigned 
for  error.  It  was  contended  on  the  argument  that  as  some 
work  was  done  under  the  written  contract,  that  covenant  and 
not  assumpsit  was  the  proper  form  of  action.  This  position 
would  have  been  correct  had  Huntley  sought  to  recover  the 
full  sum  stipulated  to  be  paid  upon  the  completion  of  the  mill ; 
but  by  bringing  an  action  of  assumpsit  the  plaintiff  could  only 
recover  the  value  of  the  work  done.  The  law  is  well  settled 
that  W'here  a  written  contract  exists  to  perform  a  particular 
piece  of  work,  and  the  workman  performs  part,  and  is  pre- 
vented from  finishing  it  by  the  other  party,  he  may  treat  the 
contract  as  rescinded  and  recover  the  value  of  his  labor.  The 
Circuit  Court,  consequently,  decided  correctly  in  overruling* 
the  motion  to  instruct  the  jury  as  in  case  of  nonsuit. 
The  judgment  is  afiirmed  with  costs. 


Jxidgment  affirmed. 


*WiLLTAM  Lawreistce  and  John  DoNovoisr,      [*414] 
plaintiffs  in  error,  "v.  The  People  of  the 
State  of  Illinois,  defendants  in  error. 

Error  to  CooJc. 

Defective  verdict— Practice. — The  Circuit  Court  may  set  aside  a  de- 
fective verdict  and  award  a  venire  de  novo  in  a  criminal  case,  where  the  facts 
found  are  so  defective  that  no  judgment  can  be  rendered  upon  such  verdict. 

This  was  an  indictment  for  larceny  against  the  defendants 
below,  who  appeared  and  pleaded  not  guilty  to  the  indict- 
ment and  went  to  trial.  The  jury  returned  the  following  ver- 
dict: 

"  Guilty  of  feloniously  stealing,  taking  and  carrying  away 
one  blue  coat  of  the  value  of  ten  dollars,  of  the  personal  goods 
and  chattels  of  one  John  Holbrook,  one  cap  of  the  value  of 
two  dollars,  of  the  personal  goods  and  chattels  of  one  John 
Holbrook,  and  seven  pairs  of  pants,  of  the  value  of  thirty-five 
dollars,  of  the  goods  of  one  John  Holbrook,  in  manner  and 
form  as  charged  in  the  indictment.  Not  guilty  as  otherwise 
charged  in  the  indictment." 

The  defendants  moved  the  Court  for  a  new  trial,  but  after 
argument  had  and  before  any  decision  the  motion  was  with- 
drawn, and  a  motion  made  in  arrest  of  judgment.     The  Court 
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overruled  said  motion  and  ordered  the  verdict  to  be  set  aside,  and 
a  venire  facias  de  novo  to  be  awarded.  A  new  trial  was  then 
liad,  a  verdict  of  guilty  rendered  by  the  jury,  and  the  ages  of 
tl)e  defendants  found  to  be  under  eighteen  years.  The  de- 
fendants again  mo^•ed  the  Court  in  arrest  of  judgment,  which 
motion  was  overruled,  and  tlie  Court  pronounced  judgment 
upon  the  last  verdict. 

The  cause  was  tried  at  the  May  term,  1830,  of  the  Cook 
Circuit  Court,  before  the  Hon.  Thomas  Ford. 

William  Stuart,  for  the  plaintiffs  in  error,  contended  : 
That  as  the  lirst  verdict — inasmuch  as  it  did  not  find  the  age 
of  the  defendants  to  be  under  eighteen  years,  by  reason 
whereof  no  judgment  could  be  nor  was  pronounced — Avas  in- 
sufKcient  and  defective,  the  hrst  motion  in  arrest  of  judgment 
should  liave  been  sustained  by  the  Court. 

That  the  Court  erred  in  granting  a  new  trial^for  no  new 
trial  can  be  granted  in  cases  of  felony  or  treason,  and  cited 
E.  L.  Crim.  Code,  §  158  ;  2  Black.  Com.  167 ;  6  Term  E.  038; 
13  East,  410,  cited  by  Chitty  in  1  Crim.  Law,  057  ;  Const,  of 
Ills.  Art.  8,  §  11. 

James  Grant,  State's  Attorney,  for  the  defendants  in  error 

[*415]  *Smith,  Justice,  delivered  the  ojunion  of  the  Court: 
The  only  question  presented  in  this  case,  is,  on  tlie 
power  of  the  Circuit  Court  to  set  aside  a  defective  verdict,  on 
Avhich  no  judgment  could  be  rendered,  and  to  award  a  venire 
de  novo.  The  right  to  exercise  this  j;ower  can  not  be  ques- 
tioned. It  lias  been  exercised  and  practiced  on  in  numerous 
criminal  cases,  and  is  undoubted.  If  the  verdict  does  not 
sutHciently  ascertain  the  facts  of  the  case,  the  Court  may 
award  a  venire  facias  de  novo,'  also  where  the  facts  are  found 
so  defectively,  that  no  judgment  can  be  given.  (Stark.  Crim. 
riead.  3i)l-3i>5  ;  HazeUVCase,  Leach,  400;  Cro.  EHz.  112, 
150;  1  Salkeld,  47,  53;  J^eople  v.  Olcuif,  2  Johns.;  Ld.  Eaym. 
1521. 

The  judgment  of  the  Circuit  Court  is  atlirmed. 

Judgment  affirmed. 
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Hiram  Peaesons,  appellant,  v.  Richard  J.  Hamil- 
ton, Commissioner  of  School  Lands  for  Cook  County, 
appellee. 

Apiiealfrom  Cooh. 

School  fund — Interest — Statute. — The  statute  regulating  the  amount 
of  interest  which  a  borrower  of  the  school  fund  shall  be  subject  to  pay,  as  a 
'  penalty  for  not  paying  the  principal  and  interest  punctually,  when  due, 
does  not  authorize  a  judgment  for  interest  in  future,  and  it  can  not  be  ren- 
dered at  common  law. 

Reversal — Where  cause  not  remanded. — ^Where,  upon  the  reversal 
in  part  of  the  judgment  of  the  Court  below,  final  judgment  can  be  rendered 
in  this  Court,  the  cause  will  not  be  remanded. 

Scire  facias — Damages — Penalty. — SembJe,  that  in  an  action  by  scire 
facias  to  foreclose  a  mortgage  to  the  School  Fund,  the  jury  may  assess  a 
penalty  of  twenty  per  cent,  upon  the  amount  of  principal  and  interest,  after 
the  mortgage  became  due,  although  there  is  no  averment  of  the  penalty  in 
the  scire  facias. 

This  was  a  suit  by  scire  facias  to  foreclose  a  mortgage  ex- 
ecuted by  the  appellant  to  the  appellee,  for  money  borrowed 
of  the  School  Fund  of  Cook  coimty. 

The  sci?'e  facias  contained  no  averment  in  relation  to  the 
rate  of  interest  due  on  the  note  secured  by  the  mortgage. 

The  cause  was  tried  at  the  May  term,  1837,  of  the  Cook 
Circuit  Court,  before  the  Hon.  John  Pearson  and  a  jury.  The 
Jury  returned  the  following  verdict: 

"We,  the  jury,  find  for  the  plaintiff,  the  sum  of  four  thou- 
sand eight  hundred  dollars,  his  debt  in  the  said  mortgage  men- 
tioned, and  four  hundred  and  eighty  dollars  damages  for  the 
detention  of  the  same  for  twelve  months  at  ten  per  cent.,  and 
ten  hundred  and  sixty-four  dollars  and  seventy  cents,  the  pen- 
alty at  twenty  per  cent.  :for  twelve  months  and  three 
days  detention  of  the  same,  *making  together  the  [*416] 
debt  and  damages  the  sum  of  six  thousand  three  hun- 
dred and  forty-four  dollars  and  seventy  cents." 

Judgment  was  rendered  upon  this  verdict,  that  the  plaintitt" 
have  and  recover  of  the  defendant  his  debt  and  damages  afore- 
said, "  with  twenty  jDer  centum  interest  per  annum  thereon, 
until  paid." 

On  the  ti-ial  in  the  Court  below,  the  following  bill  of  ex- 
ceptions was  taken : 

"Be  it  remembered  that  on  the  trial  of  the  above  entitled 

Cited  :  Interest  on  judgments — Rate  of.  45  111.  179.  Authority  to  enter 
judgment  and  issue  execution.    3  Scam.  350. 
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cause,  the  said  defendant  by  his  counsel  moved  the  Court  to 
instruct  the  jury,  that  the  plaintifl:  is  entitled  to  recover  no 
more  than  ten  per  cent,  interest  per  annum,  on  the  amount  of 
the  note  and  mortgage  given  in  evidence,  and  the  principal, 
the  note  and  mortgage  given  in  evidence  s]iecifying  ten  per 
'  cent,  interest  only.  And  also  to  instruct  the  jury,  that  the 
]>laintiii  can  only  recover  the  amount  of  princi])al  and  interest 
alleged  in  the  ]ileadings.  and  not  twenty  per  cent.  ]ienalty  or 
interest  on  principal  and  interest — which  said  instructions  the 
Court  refused  to  give,  and  instructed  the  jury  that  if  they  be- 
lieved from  the  evidence,  that  the  defendant  executed  the 
mortgage  and  note  given  in  evidence,  and  failed  to  pay  the 
same  wlien  it  became  due,  that  the  amount  of  principal  and 
interest  became  princij^al  from  the  time  the  mortgage  became 
due  and  payable,  and  the  jury  had  a  right  to  assess  a  penalty 
on  principal  and  interest  then  being  ])rincii)al,  at  the  rate  of 
twenty  per  cent,  from  the  time  said  note  and  mortgage  be- 
came due,  on  said  principal.  To  which  instruction,  and  to  the 
refusal  to  give  the  instructions  above  prayed  for,  the  defend- 
ant by  his  counsel  on  the  trial  of  said  cause  excepted,  and 
prayed  the  Court  for  leave  to  tile  this  his  bill  of  exceptions, 
which  is  done  in  open  Court. 

JouN  Pp:aeson.         [l.  s.]" 

The  errors  assigned  are, 

"  1.  The  said  Circuit  Court  erred  in  ordering  said  judg- 
ment to  bear  twenty  ]ier  cent,  interest  in  futuro. 

2.  The  Court  erred  i»  insti-ucting  the  jury  that  the  amount 
of  princi])al  and  interest  on  the  mortgage,  became  ]"»rinci]  al 
after  it  became  due,  and  that  they  miglit  assess  a  penalty  of 
twenty  per  cent,  thereon." 

T.  FoKD,  for  the  appellant. 

J.  Young  Scammon,  for  the  a])]icllec,  cited  K.  L.  480,  §  43 
(Gale's  Stat.  529);  R.  L.  376,  §  18  (Gale's  Stat.  3}t3) ;  Acts 
of  1825,  27,  §  2 ;  as  to  averment^  Prbice  v.  Lamh,  JBreese, 
299. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
[*417]  *Tlie  question  presented  for  tlie  consideration  of 
tlie  Court  in  tliis  case  is,  whether,  in  an  actii>n  by  a 
commissioner  of  the  school  fund,  on  jl  mortgage  given  by 
tlie  l)orrower  of  a  ])ortioii  of  the  fimd,  judgment  can  bo 
rendered  for  prospective  interest  on  the  amount  for  which 
judgment  is  rendered.  The  statute  regulating  the  amount  oi 
interest  wliicli  the  party  who  borrows  that  fund  shall  be  sub- 
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ject  to  pay,  as  a  penalty  for  not  paying  the  principal  sum  and 
interest  punctually,  when  they  become  due,  does  not  authorize 
a  judgment  for  interest  prospectively  ;  and  it  can  not  be  ren- 
dered at  common  law.  The  original  contract  is  merged  in  the 
judgment ;  and  ^although  by  law  six  per  centum  is  allowed  for 
interest  on  such  judgment,  this  is  to  be  collected  under  the 
execution  on  such  judgment,  by  a  special  provision  of  law. 

So  much  of  the  judgment  as  gives  interest  on  the  amount  of 
the  judgment  at  the  rate  of  ^Hxcenty  jper  cent,  until  jpaid^^  be- 
ing clearly  erroneous,  is  reversed,  and  judgment  entered  in 
this  Court  for  the  amount  of  86,344.70,  being  the  sum  for 
which  judgment  ought  to  have  been  rendered  in  the  Circuit 
Court.     The  appellant  to  recover  his  costs  in  that  Court. 

But  as  it  is  competent  for  this  Court  to  render  such  judg- 
ment as  the  Court  below  ought  to  have  rendered,  it  is  there- 
fore considered  and  ordered,  that  the  said  Eichard  J.  Hamil- 
ton, Commissioner  of  School  Lands,  recover  against  the  said 
Hiram  Pearsons,  the  sum  of  six  tliousand,  three  hundred  and 
forty-four  dollars  and  seventy  cents,  and  that  he  have  execu- 
tion thereof,  etc. 

Judgment  reversed  in  part,  and  final  judgment  rendered  in 
this  Court. 

Note.  See  case  of  Hamilton  v.  Wright  at  al.  decided  December  term, 
1839,  post. 


Matthew  Stacy,  administrator  of  Samuel  Hitt,  de- 
ceased, appellant,  v.  Robert  E.  Baker,  appellee. 

Appeal  from  Morgan. 

Pleading — Dejiurker. — ^^VTiere  there  is  a  general  demurrer  to  several 
pleas,  if  any  one  of  the  pleas  be  good,  the  demurrer  must  be  overruled. 

Lex  loci  contracttts. — No  principle  is  better  settled,  than  that  the  laws 
of  the  country  where  the  contract  is  made,  shall  govern  its  construction,  and 
determine  its  validity. 

Where  a  note  was  made  in  Kentucky,  the  laws  of  which  State  allow  the 
same  defense  to  be  made  against  a  note  in  the  hands  of  an  assignee,  whether 
assigned  before  or  after  it  becomes  due,  that  may  be  made  against  the  orig- 
inafholder  or  payee,  and  suit  was  brought  upon  said  note,  in  Illinois,  against 
the  administrator  of  the  maker,  who  had  removed  to  this  State:  Held  that 
the  laws  of  Kentucky  at  the  time  pf  the  making  and  assignment  of  the  note, ' 
should  be  the  rule  of  decision,  and  the  defendant  might  avail  himself  of  any 
defense  that  he  could  have  availed  himself  of,  if  the  suit  had  been  prosecuted 
in  Kentucky. 

Cited:  Incompetency  of  assignor  as  a  witness.  27  111.237.  Conflict  of 
laws,  when  lex  loci  governs.  52  Id.  244;  78  Id.  560;  2  Bradw.  135.  Plead- 
ing.   108  111.  629. 
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[*418]        *The  existing  laws  of  a  State,  at  the  time  of  the  making  and  as- 
signment of  a  promissory  note,  form  a  portion  of  the  contract,  and 
the  liability  of  the  maker  should  be  determined  under  them. 

Witnesses — Competency. — The  admission  of  an  assignor  of  a  promis- 
sory note,  as  a  witness,  to  prove  the  time  of  assignment,  is  contrary  to  the 
rules  of  evidence. 

The  appellee  instituted  a  suit  in  the  Morgan  Circuit  Court 
against  the  appellant,  by  petition  and  swmnons^  on  the  follow- 
ing notes : 

"On  or  before  the  first  day  of  September,  eighteen  hundred 
and  thirty-four,  we  promise  to  pay  William  Miller,  Jr..  three 
hundred  dollars,  in  silver,  for  value  rec'd  this  13th  day  of 
Oct.,  1826. 

Samuel  Hitt, 
Ira  Hitt 
Attest,  H.  Parker." 

On  which  is  tlie  following  assignment : 

"I  assign  the  within  note,  for  value  received,  to  Eobert 
E.  Baker,  this  Ittth  day  of  October,  1828. 

"William  Miller,  Jr.'' 

"On  or  before  the  first  day  of  September,  eighteen  hun- 
dred and  thirty-five,  we  promise  to  pay  William  Miller,  Jr., 
three  hundred  dollars,  in  silver,  for  value  rec'd,  this  13tli  day 
of  Oct.,  1826. 

Samuel  Hitt. 
Ira  Hitt. 
Attest,  Henry  Parker." 

On  which  is  the  following  assignment: 

"  I  assign  the  within  note,  for  value  received,  to  Robert  E. 
Paker,  tins  14th  day  of  October,  1828. 

Wm.  Miij.er,  Jr." 

The  defendant  ])leaded  five  pleas,  to  wit :  1.  That  lie  did 
not  detain  the  debt.  5.  Payment  by  his  intestate ;  and  the 
three  following  special  ])leas  : 

2.  "And  for  fui-ther  ])lea  herein,  he  says,  actio.  JW7i,  because 
lie  says  that  the  notes  sued  on  were  executed  in  KeiTtucky 
State,  in  ])art  considcintion  of  the  sale  of  a  tract  of  laud  and 
mill  thereon  situate,  in  the  State  of  Kentucky,  in  Pouibnii 
citunty,  sold  by  William  Miller,  Jr.,  to  the  det'eiidaut  ;  that  at 
the  time  of  the  sale  and  execution  of  said  notes,  AVilliam  Mil- 
ler, Sen.,  who  liad  sold  said  ]iro])crty  to  said  AVilliam  J\Iiller. 
Jr.,  had  a  lien  on  said  i)roi)erty,  as  vendor,  for  the  price  equal 
to  the  value  of  said  projierty,  and  that  since  tlie  execution  of 
said  notes,  the  repiesentative  of  said  William  Miller  lias,  by  a 
decree  of  the  Scott  Ciicuit  (\)urt,  liavingaccjuiicd  jurisdiction 
by  a  change  of  venue  from  the  Bourbon   Circuit  Court,  both 
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Courts  of  competent  jurisdiction,  enforced  said  lien  on  said 
mill  and  property,  by  a  decree  m  rem,  and  that  eaid 
})roperty  will  not  more  than  satisfy  said  lien  ;  *and  [*419] 
the  defendant  avers  that  said  William  Miller,  Jr.,  is 
not  solvent,  so  that  any  jiart  of  said  lien  could  be  collected 
out  of  his  estate  ;  and  so  the  defendant  says  that  the  con- 
sideration of  said  notes  has  failed,  and  that  by  the  laws  of 
Kentucky  the  same  defense  is  permitted  against  assignee  as 
against  obligee  of  said  notes,  and  this  he  is  ready  to  verify, 
etc.     Wherefore  he  prays  judgment,  etc. 

BiiowN  &  Walker,  pd." 

3.  "  And  for  further  plea  in  this  case,  the  defendant  says 
actio,  non,  because  he  says  the  notes  sued  on  were  executed  in 
the  State  of  Kentucky,  in  part  consideration  of  the  sale  of  a 
tract  of  land  and  mill,  situate  in  the  county  of  Bourbon  and 
State  aforesaid.  lie  also  avers  that  William  Miller,  Jr.,  at  the 
time  of  the  sale  of  said  property,  was  indebted  to  William 
Miller,  Sen.,  for  the  purchase  money  thereof,  he  having  bought 
the  same  of  William  Miller,  Sen.,  and  that  said  William,  Sen., 
held  a  lien  upon  said  property  for  said  puichase  money.  He 
avers  further,  that  a  decree  has  been  rendered  in  the  Circuit 
Court  of  Scott  county,  Kentucky,  a  court  of  competent  juris- 
diction, and  which  obtained  jurisdiction  by  a  change  of  venue- 
from  the  Circuit  Court  of  Bourbon  county,  and  State  aforesaid, 
also  a  court  of  competent  jurisdiction,  enforcing  said  lien  by  a 
decree  m  rem,  and  that  said  property  is  not  more  than  suffi- 
cient to  satisfy  said  lien.  Wherefore  the  defendant  says  that 
the  consideration  for  which  said  notes  were  executed  has  wholly 
failed,  and  this  he  is  ready  to  verify.  Wherefore  he  prays 
judgment,  etc. 

Brown  &  Walker,  Attorneys,  pd." 

4.  '''And  the  defendant  for  further  plea,  says  actio,  non,  be- 
cause he  says  that  the  notes  sued  on  were  executed  in  the  State  of 
Kentucky,  in  Bourbon  county ;  that  by  the  laws  of  Kentucky, 
in  force  at  the  time  said  notes  were  executed,  it  was  permitted 
a  defendant  to  plead,  as  a  valid  defense  to  any  action  on  such 
notes,  that  they  were  executed  wnthoutany  consideration,  as  well 
when  the  notes  were  assigned  before,  as  after,  they  became  due 
— that  said  law  of  Kentucky  is  still  in  force,  and  that  said  notes 
were  assigned  in  the  State  of  Kentucky.  And  the  defendant 
avers  that  the  notes  sued  on  were  executed  without  any  con- 
sideration whatever,  and  this  he  is  ready  to  verify,  etc. 
Wherefore  he  prays  judgment,  etc. 

Brown,  W.  &  H.  pd." 
To  the  2d,  3d  and  4th  pleas,  the  plaintiff  demurred,  and  the 
demurrer  was  sustained  by  the  Court.     Issue  was  taken  on  the 
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1st  and  5tli  pleas,  and  a  trial  had.     On  the  trial,  the  follow- 
ing bill  of  exceptions  was  taken : 

"  Be  it  renicnibcred,  that  on  the  trial  of  this  cause, 
[*420]  the  *plaintifl:"  called  a  witness  by  the  name  of  William 
Miller,  Jr.,  who,  on  examination  by  defendant's  conn- 
gel  (he  having  been  s\vorn),  stated  that  he  was  the  assignor  of 
the  notes  sued  on,  and  in  case  the  action  was  decided  in  favor  of 
defendant,  he  was  bound,  as  assignor,  to  pay  the  plaintilf  the 
amount  of  the  notes  sued  on.  To  his  competency  the  defend- 
ant, by  his  counsel,  objected ;  but  the  Coui't  overruled  the  ob- 
jection, and  permitted  the  witness  to  give  evidence  to  prove 
the  assignment  of  the  notes;  but  in  relation  to  no  other  fact, 
in  behalf  of  plaintiff,  to  which  opinion  and  decision  of  the 
Court  the  defendant,  by  his  attorney,  excepts,  and  ]->rays  that 
this  his  bill  of  exceptions  may  be  signed,  sealed  and  em-olled, 
which  is  done  accordingly. 

S.  T.  Logan,  [l.  s.]" 
Judgment  was  rendered  for  the  plaintiff  in  the  Court  below, 
for  8()00  debt,  and  8-ll*.80  damages,  and  costs  of   suit ;  from 
which  the  defendant  appealed  to  this  Court. 

The  appellant  relied  upon  the  following  points: 
''1.  That  Miller  was  an  incompetent  witness,  because  of  his 
actual  interest  as  assignor  of  the  notes  sued  on. 

2.  That  he  was  an  incompetent  witness,  because  of  his  sup- 
posed interest. 

3.  That  the  lex  loci  contmctvs  is  always  to  be  considered 
in  ascertaining  the  essence,  extent  and  obligation  of  a  contract, 
and  that  ])arties  contract  in  reference  the!'eto. 

4.  That  the  legal  obligation  of  a  contract  consists  in  the  ex- 
isting remedies  to  enforce  it. 

6.  That  the  sale  of  the  mill  and  the  execution  of  the  notes 
was  but  one  contract,  and  that  it  would  be  stri]>ping  the  appel- 
lant of  his  legal  reniedies  to  take  away  the  defense  set  up  in 
his  ]»leas,  and  consecjuently,  so  far  as  he  is  concerned,  destroy- 
ing the  obligation  of  the  contract.  If  the  nu)ney  was  ])aid,  it 
would  dejirive  him  of  assumj'sit  to  recover  it.  If  notes  given, 
of  a  bill  in  Chancery  to  have  them  canceled. 

0.  That  a  removal  from  Kentucky  to  Illinois  should  not  be 
held  to  vary  the  extent  of  the  contract,  and  hence  the  2d,  3d 
and  4th  ])leas  are  good. 

7.  An  argument  drawn  from  inconvenience  is  strong  in  law, 
against  the  ai)plication  of  the  statute  of  Illinois,  in  relation  to 
the  assignment  of  ]ir()missorv  notes,  to  cases  like  the  ]3rescnt. 
The  statute  does  not  suit  the  condition  of  our  agricultural  j^co- 
ple — it  works  gi-eat  hardship,  when  the  honest  man,  avIio,  had 
he  remained  in  Kentucky,  wctuld  have  been  solvent,  has  by  a 
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removal  to  Illinois  so  far  changed  the  nature  of  his  contracts 
that  without  any  consent  on  his  part,  or  any  new  consideration 
to  him  accruing,  his  whole  estate  is  swept  from  him  by  an  en- 
forcement of  contracts,  which,  had  he  not  possessed 
sufficient  enterprise  to  *emigrate  to  Illinois,  could  [*-I21] 
never  have  been  enforced  against  him  in  Kentucky  ; 
because,  there,  after  the  faihire  of  the  consideration,  they  had 
neither  moral  nor  legal  obligation.  Argumentum  ah  inconven- 
ienti  est  fortissinnuvx  in  legeP 

Authorities  cited  for  the  appellant : 

To  1st  point.  Barnes  v.  Ball.,  Mass.  73 ;  Rice  v.  Stevens, 
3  do.  225  ;  note  to  Am.  ed.  K  Peake,  212  ;  Stimiits  etal.  \. 
Carey,  1  Dall.  270  ;  note  to  Am.  ed.  N.  Peake,  214  ;  Esp.  K 
P.  705  ;  Brown  v.  Yance''s  Ex'rs,  4  Non.  418;  JacJisoii  \. 
HallenbacJi,  2  Johns.  394;  Swift  v.  Dean,  6  do,  525;  Munf. 
600  ;  Herbert  et  at.  v.  Herbert,  Breese,  281 :  Am.  ed.  IST.  Peake, 
215. 

To  2d  point.  Sentney  v.  Overton,  4  Bibb,  445 ;  2  J.  J. 
Marshall,  391,  Freeman  v.  Tuckett ;  2  Bac.  Abr.,  Am.  ed.,  and 
authorities  there  cited,  592  ;  Richardson^ s  Hx'r  v.  Hunt,  2 
Munf.  148 ;  Trustees  of  Lansinbiirg  v.  Willard,  3  Johns. 
428  ;  Plu7nb  v.  Whiting,  4  Mass.  518. 

To  3d  point.  Pear  sail  v.  D  wight  et  al.,  2  Mass.  84 ;  Pow- 
ers V.  Lynch,  Term  R.  77  ;  Humphrey  v.  Collier,  Breese,  231; 
Kissam  v.  Burrell,  Kirby,  326  ;  Amer.  Dig.  title  Lex  Loci, 
238;  2  Kent,  364;  Lewis  v.  BracJcenridge,  1  Blackf.  221. 

To  4th  point.  Blair  v.  Williams,  4  Littell,  34 ;  Lapsley 
V.  Brashears,  4  Littell,  47  ;  3  Blac.  Com.  23 ;  1  Bac.  Abr. 
title  Actions  in  General — letter  B. 

To  5th  point.  2  Blackf.  365  ;  2  Bibb ;  Story  on  Conflict 
of  Laws,  501-503  ;  1  Black.  221. 

To  6th  point.  2  Blackf.  316,  365  ;  Chit.  Cont.  21 ;  Latest 
Am.  ed.  Chitty  on  Bills,  86. 

Cteus  Walker  and  William  Brown,  for  the  appellant. 

William  Thomas,  for  the  appellee  ;  cited  Balcer  v.  Hitt^s 
Admr''s,  8  Peters ;  Bank  TJ.  S.  y.  Donally,  8  Peters,  368. 

Smith,  Justice,  delivered  the  opinion  of  the  Court :  (1) 
The  sustaining  the  demurrer  to  the  pleas  of  the  defendant, 

and  admitting  the  assignor  of  the  notes  as  a  witness,  are  now 

assigned  for  error. 

On  the  first  point,  as  the  demurrer  was  a  general  one  to  the 

(1)  The  facts  having  been  already  given,  the  statement  of  the  case,  in  the 
opinion  of  the  Court,  is  omitted. 
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])leas  of  the  defendant,  if  either  of  them  are  good,  it  follows 
that  the  judgment  on  the  demurrer  was  erroneous.  What- 
evev  may  be  the  opinion  of  the  Court  on  the  second  and  third 
]3leas,  they  can  entertain  no  doubt  of  the  validity  of  the  fourth. 
It  alleges  an  entire  want  of  consideration  for  the  notes,  and 
avers  that  they  were  made  and  assigned  in  Kentucky,  and  fur- 
ther avers  what  the  laws  of  Kentucky  were  at  the  time 
[*422]  of  making  and  assigning  of  *the  notes,  in  regard  to  the 
defense  set  up  under  this  plea.  This  Court  has  de- 
termined in  the  case  of  Bradsliaio  v.  N^eioman^ ''  That  no  ])rin- 
ciple  is  better  settled  than  that  the  laws  of  the  country  where 
the  contract  is  made,  shall  govern  its  construction  and  deter- 
mine its  validity,"  (Breese,  9-i)  and  this  decision  is  but  in  ac- 
cordance with  the  acknowledged  rule  of  decision  of  the  courts 
in  the  United  States. 

We  ai-e  equally  well  satisfied  that  the  fourth  plea,  setting 
uj)  a  defense  under  the  laws  of  Kentucky,  which  was  clearly 
available  there,  should  be  permitted  in  our  courts ;  and  that  a 
chano-e  of  the  residence  of  the  defendant  has  not  changed  his 
rights,  or  those  of  his  reju'esentativc,  under  a  contract  made 
under  and  with  reference  to  those  laws.  The  existing  laws  of 
Kentucky,  at  the  time  of  making  and  as!~i<riiing  the  imtes,  form 
a  jiortion  of  the  contract  when  made,  and  the  liability  of  the 
maker  should  be  determined  under  them.  To  this  both  jiar- 
ties  assented  in  making  and  receiving  tlie  notes. 

The  a(hnission  of  the  assignor  as  a  witness  was  contrary  to 
the  rules  of  evidence,  and  we  can  not  see  how  he  could  be 
sworn  to  testify  to  a  single  fact,  and  not  be  an  admissible  wit- 
ness for  any  other  which  could  be  legal  evidence  in  the  cause. 
His  interest  is  ai)i)arent ;  and  lie  seems  to  have  admitted  the 
conclusion  of  law  as  to  his   liability  himself. 

The  Court  having  decided  the  denmrrer  erroneously  as  t<^ 
the  fourth  ])lea,  and  improperly  admitted  the  assignor  as  a 
witness,  the  judgment  is  reversed,  the  cause  remanded,  with 
instructions  to  issue  a  venh'e  Je  ?iovo,  and  proceed  in  tlie  cause. 

Judgment  reversed. 

Note.    See  Bayley  on  Bills,  586-500.  tintv.o. 

Tlio  indnrsor  of  a  noti'  is  a  cninix'tont  witnoss  to  prove  wliothor  he  in- 
dorsed tlic  note  previously  or  sul>s('(|Ui'iifly  to  its  hecoming  due.  Bakor  r. 
Arnolil,  1  t'uines,  2r)S;  Haird  r.  (Cochran,  4  8org.  &  Kawle,  897;  Smith  r. 
].ovett,  11  rick.  417. 

In  an  action  by  the  indorsee  a<rainst  the  acceptor  of  a  bill,  the  drawer  or 
indorscr  is  a  coni])eteiit  witness,  /'o;-  tlie  plaintiff,  to  prove  his  own  indorse- 
ment.    Byies  on  Hilis,  2'.M. 

Note.  Si'c  4  Cowen,  .MO,  which  contains  a  very  able  not«  by  the  Reporter, 
upon  the  subject  of  the  le.r  Ivei,  and  the  le.rfori. 

Ill  an  action  liy  the  indoi-see  affaiust  tlie  indorser  of  a  foreifrn  bill  of  ex- 
chanjje,  the  detVndant  is  liable  for  damages  according?  to  the  law  of  the 
place  where  the  bill  wius  indorsed.  The  iiulorsemeut  is  a  new  and  substiin- 
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tive  contract.     Slacum  v.  Pomery,  6  Cranch,  221;  2  Peters'  Cond.  R.  351. 

It  is  a  well  settled  principle  that  a  statute  of  limitations  is  the  law  of  the 
forum,  and  operates  upon  all  who  submit  themselves  to  its  jurisdiction. 
M'Cluney  r.  Silliman,  2  Peters,  270. 

The  general  rule  of  law  is  well  settled,  that  the  law  of  the  place  where 
the  contract  is  made,  and  not  where  the  action  is  brought,  is  to  govern  in 
enforcing  and  expounding  the  contract,  unless  the  parties  have  a  view  to  its 
being  executed  elsewhere;  in  which  case  it  is  to  be  governed  according  to 
the  law  of  the  place  where  it  is  to  be  executed.  Cox  et  al.  v.  The  United 
States,  6  Peters,  172. 

The  general  principle  adopted  by  civilized  nations,  is,  that  the 
nature,  validity,  *and  interpretation  of  contracts,  are  to  be  governed  [*423J 
by  the  laws  of  the  country  where  the  contracts  are  made,  or  are  to 
be  performed.  But  the  remedies  are  to  be  governed  by  the  laws  of  the 
country  where  the  suit  is  brought;  or,  as  it  is  compendiously  expressed,  by 
the  lex  fori.  No  one  will  pretend,  that  because  an  action  of  covenant  will 
lie  in  Kentucky,  on  an  unsealed  contract  made  in  that  State,  therefore  a 
like  action  will  lie  in  another  State,  where  covenant  can  be  brought  only  on 
a  contract  under  seal.     Bank  of  the  United  States  v.  Donally,  8 1'eters,  361. 

The  law  of  the  country  where  a  contract  is  made,  is  the  law  of  the 
contract,  wherever  performance  is  demanded;  and  the  same  law  which  cre- 
ates the  change,  will  be  regarded,  if  it  operate  a  discharge  of  the  contract. 
Green  v.  Sarmiento,  Peters'  C.  C.  R.  74. 

The  laws  of  a  foreign  country  where  a  contract  is  made,  will  be  regarded 
by  foreign  tribunals  as  to  the  obligation  of  the  contract,  and  its  discharge; 
b^itas  to  the  mere  forms  of  proceeding,  the  laws  of  the  country  to  whose  tri- 
bunals appeal  is  made,  must  govern.  Webster  v.  Massey,  2  Wash.  C.  C. 
R.  157. 


James  B.  Campbell  and  Richard  J.  Hamilton,  im- 
pleaded with  John  Tillson,  Jr.,  plaintiffs  in  error,  v. 
The  Presidejvit,  Directors  and  Company  of  the 
State  Bank  of  Illinois,  defendants  in  error. 

iSrror  to  Fayette. 

Attokk'ey — Presujiptiox  as  to  authority. — ^Wlaere  a  supersedeas  bond 
purported  to  be  executed  by  a  person  as  attorney  in  fact,  in  the  name  of  his 
principal,  and  the  authority  of  the  attorney  did  not  appear:  Held  that  the 
Court  would  presume  that  the  attorney  had  authority  to  execute  the  bond, 
unless  his  authority  was  questioned  by  affidavit. 

The  defendants  in  error  moved  the  Court  to  quash  the  su- 
persedeas in  this  case,  for  the  following  reasons,  to  wit:  "  That 
the  order  making  the  writ  of  error  a  supersedeas  recpiired  that 
James  B.  Campbell  and  others  should  enter  into  bond,  etc.  It 
appears  that  the  bond  was  not  entered  into  by  James  B.  Camp- 
bell, but  purports  to  have  been  entered  into  in  the  name  of 
Campbell,  by  his  attorney,  etc.,  etc.,  and  the  authority  of  the 
attoi-ney  does  not  appear." 

Cited:  Authority  of  attorney — How  questioned.     11  111.  17. 
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The  bond  purported  to  be  executed  m  the  presence  of  George 
Manierre,  a  subscribing  witness,  and  was  signed  as  follows  : 

"James  B.  Campbell,  [l.  s.] 

By  Solomon  "Wills,  his  att'y  in  fact. 
KiCHAED  J.  Hamilton,  [l.  s.] 

LuciEN  Peyton,  [l.  s.]" 

There  was  no  power  of  attorney  on  file. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
It  is  the  duty  of  the  clerk  of  this  Court  to  see  that  the  bonds 
he  accepts  are  duly  executed.     The  Court  will  pre- 
[*424:]     sunie  that  he  *has  discharged  his  duty,  until  the  con- 
trary ap])ears.     If  the  defendants  in  error  can  show 
by  affidavit  that  the  person  who  executed  the  bond  in  the 
name,  and  as  the  attorney,  of  Camjjbell,  was  not  authorized  to 
do  so,  the  Coiu"t  will  then  inquire  into  his  authority ;  not 
otherwise. 

Motion  overruled. 

Note.  The  following  order  was  made  at  the  December  term,  1840,  of  the 
Supreme  Court. 

Ohdered:  That  whenever  a  bond  is  executed  by  an  attorney  in  fact  the 
clerk  shall  require  the  original  power  of  attorney  to  be  filed  in  his  oHice,  un- 
less it  shall  appear  that  the  power  of  attorney  contains  other  powers  than 
the  mere  power  to  (execute  the  bond  in  question,  in  which  case  the  original 
power  of  attorney  shall  be  presented; to  the  clerk,  and  a  true  copy  thereof  filed, 
certilied  by  the  clerk  to  be  a  true  copy  of  the  original. 


The  President,  Directors  and  Company  of  the  La 
Fayette  Bank  of  Cincinnati,  idaintiffs  in  error,  v. 
Caleb  Stone,  impleaded  with  John  B.  Glover, 
defendant  in 'error. 

Error  to  ffie  Muuic\j)al  Court  of  the  City  of  Alton. 

Acts  ofRtatf;  T,Kr,isr,ATrnKs— ArTJiKXTrr.vTiON  OF. — The  act  of  Con- 
gress prt'scriiiing  the  mode  of  aufhrnticaliiig  tiie  act.s  of  the  sevend  legisla- 
tures, declares  that  siu-h  acts  shall  be  authenticated  by  having  the  seal  of 
their  riwpective  Stat(!s  atiixed  thereto.  An  act  certified  by  the  Secretary  of 
Sfat^',  to  which  is  api)endtHl  a  certilicate  of  the  Governor,  with  the  seal  of 
State  affixed,  certifying  to  the  otliciid  chanu-terof  the  person  signing  himself 
ius  .Secretary,  aiid  tliat  full  faith  and  credit  are  to  be  given  tohisolhcial  acts, 
is  not  a  compliance  with  the  act  of  Congress. 

Tins  cause  was  heard  at  the  October  term,  1837,  of  the]\[u- 
nici|)al  Court  of  the  City  of  Alton,  l)efore  the  lion.  AVilliani 
Martin. 

The  defendant  pleaded  in  abatement  that  there  was  not  at 
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the  time  of  the  commencement  of  said  suit  "  any  such  person 
called  the  President,  Directors  and  Company  of  the  La  Fay- 
ette Bank  of  Cincinnati."     Issue  was  taken  on  this  plea. 

The  plaintiffs  to  support  their  action  offered  in  evidence  a 
paper  purporting  to  be  the  act  of  the  legislature  of  the  State  of 
Ohio,  incorporating  the  plaintiffs,  which  was  certified  as  follows: 
"  Secretary  of  State's  Office,  Columbus,    | 
Ohio,  March  18,  1834.  j" 

I  do  hereby  certify  that  the  foregoing  act  is  a  correct  copy 
of  the  original  roll  thereof,  remaining  on  tile  in  this  office. 
B.  HiNKsoN,  Secretary  of  State." 
*  "  United  States  of  America.  )       [*425] 

The  State  of  Ohio,  Executive  Office,  f 
I,  Robert  Lucas,  Governor  and  Commander  in  Chief  of  the 
State  of  Ohio,  do  hereby  certify  that  B.  Hinkson,  by  whom 
the  act  hereto  attached  appears  to  have  been  certified,  now  is, 
and  was  at  the  date  of  said  certificate,  the  acting  Secretary  of 
State,  in  and  for  the  said  State  of  Ohio,  having  been  duly 
elected  and  duly  commissioned  as  such ;  and  that  his  official 
acts  are  entitled  to  full  faith  and  credit  as  well  in  courts  of 
justice  as  thereout. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name 
and  caused  the  Great  Seal  of  the  State  of  Ohio  to  be  affixed,  at 
Columbus,  this  nineteenth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-four. 

RoBEKT  Lucas." 
Great  Seal ) 
of  State.   \ 


"1 


A.  CowLES,  for  the  plaintiffs  in  error,  cited  U.  S.  Const.  Art. 
4,  §  1;  2  U.  S.  Laws  102,  Ch.  38;  3  U.  S.  Laws  621,  Ch.  409, 
Duane  and  Bioren's  Ed.;  2  Peters'  Cond.  R.  32,  note;  4  Dallas 
412;  3  Peters'  Cond.  R.  395,  note;  11  Wheaton  392,  U.  S.  v. 
ATnadey. 

U.  F.  LiNDEK,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  on  the  case  brought  to  recover  the 
amount  of  a  bill  of  exchange  made  by  the  defendant  and 
indorsed  to  the  plaintiffs.  On  the  trial  of  the  cause,  the 
plaintiffs  offered  in  evidence,  to  prove  the  existence  of  the 
corporation,  a  paper  purporting  to  be  a  copy  of  their  charter, 
to  which  was  appended — first,  a  certificate  by  B.  Hinkson,  Sec- 
retary of  State,  declaring  that  the  foregoing  act  is  a  correct 
copy  of  the  original  roll  thereof,  remaining  on  file  in  the  office 
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of  the  Secretary  of  State,  at  Columbus,  in  Ohio ;  secondly,  a 
certilicate  of  Robert  Lucas,  Governor  of  the  State  of  Ohio, 
declaring  that  B.  Hinkson,  by  whom  the  act  thereto  attached 
appears  to  have  been  certified,  -was  at  the  date  of  the  certili- 
cate, the  acting  Secretary  of  State  in  and  for  the  State  of  Ohio, 
and  that  his  official  acts  are  entitled  to  full  faith  and  credit;  t(- 
whicli  latter  certificate  is  attached  the  Great  Seal  of  the  State 
of  Ohio. 

To  the  introduction  of  this  ]iaperthus  certified,  as  evidence, 
the  defendant  objected,  and  the  Court  sustained  the  objection. 

The  plaintiffs  now  assign  the  exchision  of  this  pa[-er  from 
the  jury  for  error. 

In  considering  the  correctness  of  this  decision,  it  is  ]u-oper  to 
look  at  the  act  of  Congress  directing  in  what  manner  the  acts 
of  the  legislatures  of  the  several  States  shall  be  authentic^ited. 
This  act  has  declared  that  these  acts  shall  be  authenti- 
[*4:26]  cated  by  having  *the  seal  of  their  res]iective  States 
affixed  thereto.  The  ])a]^er  offered  in  evidence  is  not 
so  authenticated.  The  seal  of  the  State,  it  aj^pears  by  this 
certificate  of  the  Governor,  is  affixed  for  the  pur])ose  only  of 
adding  verity  to  the  fact  declared  in  his  certificate,  that  B. 
Hinkson  is  Secretary  of  the  State  of  Ohio,  and  that  full  faith 
and  credit  are  due  to  his  official  acts ;  not  that  the  facts  de- 
clared in  the  Secretary's  certificate  are  true.  This  is  not  a 
(toni]iliance  with  the  ])rovisions  of  the  act  of  Congress,  which 
manifestly  intended  that  the  seal  should  be  afiixed,  for  the 
]iur]Hise  of  authenticating  the  act,  and  that  the  transcript 
thereof  was  an  exact  copy  t)f  the  law  passed  by  the  State  legis- 
lature. However  much  it  may  be  regretted  that  objections, 
technical  in  their  nature,  are  to  jirevail  in  cases  like  the  lu-esent, 
the  Court  can  not  depart  from  the  ])lain  and  obvious  ]n"ovisions 
of  the  law.  It  has  no  discretion  to  dispense  with  the  forms 
])rescribed;  and  parties  who  offer  testimony,  the  manner  of 
authenticating  which  is  thus  jirovided,  must  conform  to  the 
mandates  of  the  law.  The  Court  below  properly  rejected  the 
juiper  offered. 

The  judgment  is  affirmed  with  costs. 

JudgmeiU  ajpnneft. 

The  ]>laintitfs  in  error  filed  the  following  ]ietition  for  a  re- 
hearing. 

To  the  Supreme  Court  of  the  State  of  Illinois,  December 
term,  1SH7. 
The  Tresident,  Directors  »fe  Co.  of  the  La  Fayette  \ 
Bank  of  Cincinnati  v.  Caleb  Stone,  impleaded  with  |-    In  error. 
John  B.  Glover.  ) 

The  undersigned  of  counsel  for  the  plaintiffs  in  error,  re- 
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spectfiilly  request  for  the  plaintiffs  a  rehearing  of  the  afore- 
said canse,  and  a  revision  of  the  record  and  authorities  herein 
referred  to. 

They  entertain  a  strong  confidence,  upon  a  careful  revision 
of  the  whole  case,  that  the  judgment  will  be  reversed ;  and 
they  present  for  the  consideration  of  the  Court  the  following 
grounds  and  authorities. 

1.  That  the  evidence  presented  does  in  fact  show  a  compli- 
ance with  the  law  of  the  United  States,  and  the  decisions  of 
the  Courts  thereupon.  1  Laws  U.  S.  102;  Gordon's  Digest, 
142,  note  a ;  2  Peters'  Cond.  R.  30,  in  notes ;  3  Ide7n.  305, 
notes;  Amadeij  v.  O.  S.,  6  Peters'  Cond.  R.;  1  Blackford,  159. 

2.  That  the  appending  the  Great  Seal  is  not  invalidated  by 
the  cumulative  certificates,  and  the  verification  of  additional 
facts,  besides  the  truth  of  the  record. 

3.  That  one  of  the  facts  certified  by  the  Secretary,  is,  that 
the  exemplification  is  a  correct  copy  of  the  roll  on  file  in  his 
office. 

4.  That  by  the  Constitution  of  Ohio,  the  Governor  is 

the  keeper  *of  the  Great  Seal  and  his  affixing  of  it  to     [*427] 
the  certificate,  is  intended  and  does  in  fact  verify  all 
that  is  certified. 

5.  That  the  evidence  was  admissible  by  the  rules  of  the  com- 
mon law. 

6.  That  the  judgment  below  is  erroneous  for  matter  ap- 
parent on  its  face,  besides  the  rejection  of  the  testimony.  1 
Chitty,  405. 

For  these  and  other  reasons  that  might  be  urged  we  pray  a 
rehearing. 

Alfred  Cowles. 
S.  T.  Logan. 

Note  by  ScajVimon.  The  Constitutiijn  of  the  United  State  provides  that, 
' '  Full  faith  and  credit  shall  be  given  in  each  State,  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  State.  And  the  Congress 
may,  by  general  laws,  prescribe  the  manner  in  which  such  acts,  records,  and 
proceedings  shall  be  proved,  and  the  effect  thereof."  Art.  4,  §  1. 
The  acts  of  Congress  upon  this  subject  provide  as  follows : 
"  The  acts  of  the  legislatures  of  the  several  States  shall  be  authenticated  by 
having  the  seal  of  their  respective  States  affixed  thereto.  The  records  and 
judicial  proceedings  of  the  courts  of  any  State  shall  be  proved  or  ad- 
mitted in  any  other  court  within  the  United  States,  by  the  attestation  of 
the  clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case 
may  be,  that  the  said  attestation  is  in  due  form.  And  such  records  and 
judicial  proceedings,  so  authenticated,  shall  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United  States,  as  they  have  by  law  or 
Tisage  in  the  courts  of  the  State  from  whence  the  said  records  are,  or  shall  be 
taken.     (Act  May  26,  1790.)     1  Story's  U.  S.  Laws,  93. 

All  records  and  exemplifications  of  office  books,  which  may  be  kejjt  in  any 
public  office  of  any  State,  not  appertaining  to  a  court,  shall  be  proved  or  ad- 
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niitted  into  any  other  court  or  office  in  any  other  State,  b}-  the  attestation 
of  the  keeper  of  such  records  or  books,  and  the  seal  of  his  othce  thereto  an- 
nexed, if  there  be  a  seal,  together  with  a  certificate  of  the  presiding  justice 
of  the  court  of  the  county  or  district,  as  the  case  may  be,  in  which  such 
office  is,  or  may  be  kept;  or  of  the  governor,  the  secretary  of  State,  the 
chancellor  or  keeper  of  the  great  seal  of  the  State,  that  such  attestation  is  in 
due  form,  and  by  the  proper  officer;  and  such  certificate,  if  given  by  the 
presiding  justice  of  a  court,  shall  be  farther  authenticated  by  the  clerk  or 
prothonotary  of  said  court,  who  shall  certify,  under  his  hand  and  the  seal  of 
his  office,  that  the  presiding  justice  is  duly  commissioned  and  qualified;  or 
if  the  certificate  be  given  by  the  governor,  the  secretary  of  State,  the  chan- 
cellor or  keeper  of  the  great  seal,  it  shall  be  under  the  great  seal  of  the  State 
in  which  the  certificate  is  made.  And  the  records  and  exemplifications,  so 
authenticated,  shall  have  such  faith  and  credit  given  to  them  in  every  court 
and  office  within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  or  offices  of  the  State  from  whence  the  same  are,  or  shall  be  taken. 
(Act  March  27,  1804.') 

All  the  provisions  of  the  acts  of  1790  and  1804,  shall  apply,  as  well  to  the 
public  acts,  records,  office  books,  judicial  proceedings,  courts  and  offices  of 
the  respective  territories  of  the  United  States,  and  countries  subject  to  the 
jurisdiction  of  the  United  States,  as  to  the  public  acts,  records,  office  books, 
judicial  proceedings,  courts  and  offices,  of  the  several  States.  (Act  March  27, 
1804.)    2  Story's  U.  S.  Laws,  947. 

"  The  act  of  Congress  above  referred  to  does  not  require  the  attestation 
of  any  public  officer,  in  order  to  authenticate  copies  of  the  legislative  acts 
of  the  several  States;  but  the  seal  of  the  State  affixed  by  an  officer  having 
the  custody  thereof,  to  a  cop5'  of  the  law  sought  to  be  proved,  will  be  con- 
clusive evidence  of  the  existence  of  such  law;  no  other  formality  is  necessary, 
and  in  the  absence  of  all  evidence  to  the  contrary,  it  nnist  be  presumed  that 
the  seal  was  annexed  by  an  officer  having  competent  authority  to  the  act. 
(United  States  r.  Aniadey,  11  Wheat.  Rep.  392.     United  States  r.  Johns,  4 

Dall.  Rep.  412;  S.  C,  1  Wash.  C.  C.  Rep.  3i;3;  llenthorn  r.  Doe, 
[*428]         1  Blackf.  Rep.  157;  State  r.  C.irr,  5  N.  Hamp.  Rep.  367;  *War- 

ncr  r.  I'he  Connuonwealth,  2  Virg.  Cas,  95.)"     3  Phillips  Ev., 
Cowcn  and  Hill's  notes,  1141. 


Albert  G.  Sloo,  plaintiff  in  error,  v.  The  Prt'stdext, 
Directors  and  Company  of  the  State  Bank  of 
Illinois,  defendants  in  error. 

Error  to  Sf.  Clair. 

FonM  OF  KKConn. — The  record  of  a  cause  should  present  the  proceedings 
in  the  order  of  timi'  in  which  they  trnnspired. 

EuHou  TO  nKcisioN  ON  MOTION. — A  Writ  of  error  will  lie  to  the  decision 
of  a  Circuit  Court  upon  a  motion  to  set  aside  a  judgment,  and  quiush  an  ex- 
ecution, issued  Ihereon. 

.ToiNDKU — Waivku. — SrniliJr,  That  fli<^  defendants  in  error,  by  joining  to 
error,  waive  all  objection  to  tlie  assignment  of  errors,  if  the  rigid  rules  of 
pleading  he  adhered  to;  the  joinder  being  only  considered  as  a  demurrer  to 

Citkd:  Vacation  of  judgment.  1  (iihn.  444;  2  (Jilni.  (i35;  10  Bradw. 
518;  may  1m^  set  aside  on  motion.  21  111.  V.\H.  Correction  of  erroi-s  in  fact, 
(i7  HI.  5.'W.  Partner,  power  as  ag-.iiiist  co-partner.  17  111.217;  12  Bradw. 
530.     .Jurisdiction  of  Supreme  Court.    3  Scam.  403. 
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the  assignment  of  errors,  in  cases  where  the  errors  are  not  well  assigned, 
and  contradict  the  record. 

Final  decision— Appeal. — Whenever  a  decision  takes  place  in  any  of 
the  Circuit  or  inferior  Courts  of  record  in  this  State,  which  is  linal,  and  of 
which  a  record  can  be  made,  and  which  decide  the  right  of  property,  or  per- 
sonal liberty,  complete  jurisdiction  is  conferred  on  the  Supreme  Court  to 
hear  and  determine  the  same.'' 

Confession  of  judgment— Partner.— One  partner  can  not  confess  a 
judgment  in  the  name  of  his  co-partner.*' 

Same. — A  power  of  attorney  to  confess  a  judgment  is  usually  under  seal ; 
but  if  it  be  made  without  a  seal,  still  one  partner  can  not  by  it  bind  his 
co-partner. *= 

Qiiere,  Whether  a  judgment  confessed  for  a  larger  amount  than  is  actually 
due,  can  be  valid. 

Qiiere,  Whether  one  partner  can,  after  the  rendition  of  a  judgment  against 
both  upon  a  power  of  attorney  to  confess  a  judgment,  executed  by  one  only 
in  the  name  of  the  firm,  without  the  knowledge  of  the  other,  "ratify  and 
make  valid  such  judgment. 

The  bill  of  exceptions  taken  on  the  trial  of  this  cause  in  the 
Court  below,  at  the  August  term,  1837,  before  the  Hon.  Sid- 
ney Bj-eese,  contains  a  full  statement  of  the  case,  and  omitting 
the  declaration  and  the  notice  to  the  defendants  in  error  of 
the  motion  of  the  plaintiff  in  error,  to  set  aside  the  judgment 
rendered  at  the  May  special  term,  is  as  follows : 
''Albert  G.  Sloo  &  Horatio  G.  McClin-)  Circuit  Court  of  St. 
toe  V.  The  President,  Directors  and  >  Clair  county,  Au- 
Co.  of  the  State  Bank  of  Illinois.        )  gust  term,  1837. 

'■Appeal  and  error — What  amounts  to  final  jarlgment  or  decree  for  pur- 
poses of.     See  McKinstry  r,.  Pennoyer,  ante  319.  note. 

^Partnership — Confession  ofjndrpnent  hi/  iitdiridual  memhcr. 

A  partner  cannot  hind  his  co-intrtiiershy  a  confession  ofji(dgnientwith- 
out  their  consent.  In  addition  to  the  above  case  of  Sloo  r.  State  Bank,  see 
Crane  v.  French,  1  Wend.  311;  York's  Appeal,  36  Pa.  St.  458;  Bitzer  r. 
Sbunk.  1  Watts  &  S.  340  ;  Barlow  r.  Reno.  1  Blaclrf.  252  ;  Shed  v.  Bank,  32 
Vt.  709;  Christy  r.  Sherman,  10  Iowa,  535;  Edwards  r.  Pitzer,  12  Iowa, 
607;  North  v.  Mudge.  13  Iowa,  496:  Remington  v.  Cummings,  5  Wis.  138; 
Eversont).  Gehrman,  1  Abb.  Pr.  167;  St.  John  r.  Holmes,  20  Wend.  609; 
Lambert  v.  Converse,  22  How.  Pr.  265.  But,  see.  Leahey  v.  Kingon,  13 
Abb.  Pr.  192;  22  How.  Pr.  209;  Pardee  r.  Haynes,  10  Wend.  630; ""Ross  r. 
Howell,  84  Pa.  St.  129. 

A  confession  of  jndqment  b'/  a  piartnerafter  dissohitwn  binds  only  him- 
self. Morgan  r.'  Richardson,  16  Mo.  409;  Herrick  r.  Conant,  4  La.  Ann.  276; 
Mitchell  r.  Rich,  1  Ala.  228.     See,  generally,  E well's  Lind.  Part.,  474. 

'^  Power  of  partner  to  hind  firm  hij  instruments  under  seal. 

The  p)oiver  of  a  partner  to  hind  his  co-2>artners  hy  instruments  wider 
seal  is  not  implied  from  the  partnership  relation.  In  addition  to  the  above 
case  of  Sloo  v.  State  Bank,  see  Rutt'ner  r.  McConnel,  17  III.  212;  Wilcox  r. 
Dodge,  12  Bradw.  517:  Clements  r.  Brush,  3  .Johns.  Cas.  180;  Mackay  v. 
Bloodgood,  9  Johns.  285:  Skinner  r.  Dayton,  19  Johns.  513;  Cadey  ?•.  Shep- 
ard,  ]1  Pick.  400;  VanDeusen  r.  Blum!  18  Pick.  229:  Snvdcr  r/May,  19 
Pa.  St.  235;  McNau-hton  r.  Partridge,  11  Ohio,  223;  McDonald  ;'."Eg- 
gleston,  26  Vt.  154;  Baldwin  v.  Richardson,  33  Tex.  16;  Doe  r.  Tupwr,  12 
Miss.  261;  Morse  r.  Bellows.  7  N.  H.  550;  United  States  r.  Astlev,  3  Wash. 
508;  Lambden  r.  Sharp,  9  Humph.  224;  County  r.  Gates,  26  Mo."  315;  Hos- 
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Be  it  remembere4  that  at  this  present  term  of  tlie  Court, 
August,  1837,  the  above  named  Albert  G.  Sloo  moved  the 
Court,  by  his  counsel,  to  set  a?;ide  the  judgment  as  to  Aim  ren- 
dered at  the  last  May  term  of  this  Court,  against  him  and  the 
said  McClintoc,  for  the  sum  of  i?  125,000,  or  to  enter  an  order 
tliat  no  execution  issue  on  said  judgment  against  him,  the  said 
A.  G.  Sloo,  for  the  following  reasons  : 

'  1.  It  a])pears  from  the  record  in  the  cause,  that 
[*429]     no  ]irocess  *\vas  issued  and  served  upon  the  said  Sloo ; 
neither  does  it  appear  that  he  was  brought  into  Court 
by  any  other  means. 

2.  It  ajijiears  that  the  judgment  was  rendered  upon  a  plea 
of  confession  tiled  by  Alfred  Cowles,  Esq.,  as  attorney  for  the 
defendants,  acting  under  a  power  or  warrant  of  attoi-ney,  exe- 
cuted by  the  said  McClintoc  oiih/,  as  a  partner  in  business  with 
the  said  Sloo,  and  not  executed  or  in  any  way  assented  to  by 
the  said  Sloo. 

kinson  v.  Eliot,  62  Pa.  St.  393;  SutUve  v.  Jams.  61  Ga.  676;  Harrison  r. 
.lackson.  7  T.  R.  207;  Th'jm.ison  v.  Frere,  10  East,  418;  McKea  v.  Bank,  7 
Ohio,  175. 

Co-parfiicrs,  vith  fJu'irrifiseiif  or  siihseqiieiif  rafifcaf'.oii,  may  be  bonnrl  by 
an  instruiaoiit  under  seal,  executed  liy  one  ot  their  number.  Peine  r.  W'eb- 
er,  47  111.  41,  4.5,  and  authorities  cited;  Wilcox  r.  r)odf,'e,  12  Bradw.  .517, 
526,  and  authorities  cited.  See,  also,  the  authorities  above  cited.  Gibson  r. 
AVarden,  81  U.  S.  (14  Wall.)244;  Grady  r.  Robinson,  28  Ala.  289;  Hol- 
brook  r.  Chamberlain,  116  Mass.  161:  Russell  r.  Annable.  109  Mass.  74; 
McDonald  r.  Efrgleston,  26  Vt.  154:  Mclntyn^  r.  Park,  11  Gray,  10a. 

The  r(i/ij7C(ifio)i  of  an  iiiHiKthorizcd  scaled  iiis/ri(iiienf  in  the  name  of  the 
firm,  executed  liy  one  of  the  partners,  may  be  by  parol.  Wilson  r.  Hunter, 
14  Wis.  68;);  Smith  r.  Kerr,  3  N.  Y.  150:  .Tolins  r.  Hattin.  .SO  Pa.  St.  84: 
(twinn  r.  Rooker,  24  Mo.  291;  Skinner  r.  Dayton,  19.Tohns.  513:  Lowrev  r. 
Drew,  18  Tex.  786;  Pike  r.  Bacon,  20  Me.  280;  Fox  r.  Norton,  9  Mich.  207; 
Grady  r.  Robinson,  28  Ala.  289;  Druniwrifjht  r.  Pliilpot,  16  Ga.  424;  Havnes 
7'.  Seachrist,  13  Iowa,  455;  Fly  r.  Hair,  16  B.  Mon.  230. 

Tlie  iiisfn(iiient  Is  soniefhnes  sustained,  the  seal  bcioi;  treated iis  snrplns- 
apre,  in  cases  where  n  seal  is  minec(>ssary  to  the  validity  of  tiio  contract,  and 
where  it  falls  within  the  scopiMjf  the  partnership  business.  Sweetzer /•. 
Mead,  5  Mich.  107:  1  Am.  Lead.  Ca.s.  5  ed.  450,  544:  Woodruff  r.  Killer,  47 
Wis.  267;  Gibson  r.  AVarden,  81  U.  S.  (14  Wall.)  244;  Schmertz  r.  Shneve, 
62  Pa.  St.  457. 

A  sealed  instrument  executed  by  one  of  the  partners  in  the  pro.^ence  of 
the  others,  binds  all,  as  it  amounts  in  law  to  an  execution  by  all  the  partners. 
r.;dl  /•.  Denislervilh',  4  T.  P.  313;  Ihnn  r.  Burn.  3  Ves.'573;  Mackav  r. 
Hiodd^rnod,  i)  .lohns.  2S5:  Halsey  r.  Whitney,  4  iMason,  206. 

One  partner  maijhind  his  co-partners  hi/  a  release,  under  seal,  of  a  debt 
due  the  firm.  Swan  r.  Steele,  7  Ea.st,  211;  Perry  r.  .lackson,  4  T.  P.  519; 
Bulkley  r.  Diiyton.  14  .b)hns.  387;  Morse  r.  Bellows,  7  N.  H.  567;  McBride 
r.  llo<ran,  1  \Ven<l.  326. 

Tiie  tendi'in'y  of  American  courts  is  to  restrict  the  rule  that  a  partner  can 
not  bind  his  co-partners  liy  iiistrnnient.s  under  seal. 

For  a  penoral  dis(;ussion  of  the  subject,  see  Ewell's  Lindley  on  Part.  278, 
:uid  notes. 
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3.  The  power  or  warrant  of  attorney  is  entirely  insufficient 
to  authorize  the  confession  of  the  judgment. 

4.  The  Court  had  no  jurisdiction  of  the  case. 

5.  The  judgment  ought  to  be  set  aside  as  to  the  said  Sloo, 
for  reasons  disclosed  in  the  affidavits  of  the  defendants. 

Henky  Staee, 
J.  Robinson, 
James  Semple.' 

The  judgment  referred  to  is  in  the  folloM'ing  words  and 
figures,  to  wit: 

'  Be  it  remembered,  that  on  Thursday,  the  fourth  day  of 
May,  A.  D.  eighteen  hundred  and  thirty-seven,  came  the 
President,  Directors  and  Company  of  the  State  Bank  of  Bli- 
nois,  by  their  attorney,  J.  M.  Krum,  and  filed  in  open  Court 
their  warrant  of  attorney,  of  A.  G,  Sloo  and  Horatio  G.  Mc- 
Clintoc,  in  the  w<u-ds  and  hgues  following,  to  wit : 
'  To  any  Attorney  of  any  Court  of  Record  in  and  for  the  State 
of  Blinois :' 

You  are  hereby  authorized  to  appear  before  Albert  G.  Sloo 
and  Horatio  G.  McClintoc,  (trading  and  doing  business  under 
the  firm  and  style  of  A.  G.  Sloo  &  Co.,  in  Alton,)  in  any 
such  Court,  at  the  suit  of  the  President,  Directors  and  Com- 
pany of  the  State  Bank  of  Blinois,  and  to  receive  a  declara- 
tion for  us  in  such  suit,  in  an  action  of  trespass  on  the  case  on 
promises,  and  thereupon  to  suffer  judgment  to  pass  against  us 
in  such  action  for  the  sum  of  one  hundred  and  twenty-tive 
thousand  dollars,  by  confession,  7iil  dicit,  or  non  siim  infor- 
matus,  and  to  release  all  errors  of  such  judgment,  and  this 
shall  be  your  sufficient  authority. 

Given  under  our  hands  at  Alton,  this  20th  day  of  April,  A. 
D.  1837.  A.  G.  Sloo  &  Co. 

In  prjpsence  of  J.  M.  Krum. 

State  of  Blinois,  ) 

ss 
Madison  county,       f 

J.  M.  Krum,  being  duly  sworn,  says  that  he  is  the  subscrib- 
ing witness  to  the  foregoing  instrument  and  warrant  of  attorney, 
that  the  same  was  subscribed  in  his  presence  by  Horatio  G.  Mc- 
Clintoc, for  the  hrm  of  A.  G.  Sloo  &  Co.,  and  this  depo- 
nent further  *says  that  the  said  firm  of  A.G.  Sloo  &  Co.  is  [*430] 
composed  of  Albert  G.  Sloo  and  Horatio  G.  McClintoc, 
and  that  they  are  trading  and  doing  business  as  such  firm  in  Al- 
ton, Madison  county,  and  State  of  Illinois.  And  this  affiant  says, 
that  the  said  above  warrant  of  attorney  was  signed,  executed 
and  delivered  to  the  said  President,  Directors  and  Company  of 
the  State  Bank  of  Illinois,  on  the  20th  day  of  April,  1837,  the 
(lay  of  the  date  of  said  instrument,  and  that  at  the  time  of 
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signing  and  delivering  the  same,  the  said  McCHntoc,  for  the 
said  A.  G.  Sloo  &  Co.,  acknowledged  that  he  signed  the  same 
freely  and  voluntarily,  for  the  uses  and  pur]  oses  therein  ex- 
]iressed.  J.  M.  EjtuM. 

Subscribed  and  sworn  before  me,  this  3d  day 

of  May,  1837.     In   testimony   whereof  I 

have  hereto    set   my   hand   and  Notarial 

Seal,  this  3d  day  of  'May,  1837. 

[l.  s.]  John  II.  Spakr, 

Notary  Public,  M.  C. 

At  which  day,  to  wit,  on  the  said  fourth  day  of  May,  A.  D. 
eighteen  hundred  and  thirty-seven,  came  the  said  ]ilaintilfs  by 
their  attorney,  and  pray  that  judgment  be  entered  up  on  said 
warrant,  and  wdiich  is  entered  in  the  words  following,  to  wit : 
President,  Directors  and  Company  of  the  ]  On  warrant  of  atty. 

State   Bank   of  Illinois    v.  Albert    G.  |      JS^a?')' — Cognovii. 

Sloo  and  Horatio    G.    McClintoc,  trad-  [►  Case. 

ing  and  doing  business  under  the  name,  |  Dania2:es. 

style  and  lirm  of  A.  G.  Sloo  &  Co.        J        820U,O<.)t).0O. 

This  day  came  the  plaintiffs  by  their  attorney,  and  tile  tlieir 
declaration  herein,  and  the  said  defendants,  by  Alfred  Cowles, 
Esq.,  their  attorney,  duly  constituted  by  M-ai-rant  of  attorney, 
come  and  lile  their  confession  and  cognovit,  and  by  their  attor- 
ney aforesaid,  confess  judgment  to  the  said  ]>laintilfs  for  the 
sum  of  one  hundred  and  twenty-live  thousand  dollars.  It  is 
therefore  considered  by  the  Court  that  the  said  ])laintifi"s  re- 
cover from  the  said  defendants  the  said  sum  of  one  hundred 
and  twenty-live  thousand  dollars,  so  as  aforesaid  confessed, 
and  that  they  have  execution  thereof,  etc.  The  said  Sloo,  in 
support  of  his  motion,  introduced  the  following  atiidavits  : 
'Albert  G.  Sloo  and  Horatio  G.  McClintoc,  )    Judgment,  May 

ckIvs.  The  President,    Directors  and  Co.  >       term,  1837, 

of  the  State  Bank  of  Illinois.  )      for  $12i>,000. 

I,  Albert  G.  Sloo,  one  of  the  above  defendants,  being  swoi-n, 
depose  and  say,  that  I  was  not  in  the  State  of  Jllinois  when 
the  Avarrant  of  attorney  was  executed,  (the  2(tth 
[*431]  April,  1837.)  under  *which  the  judgment  was  con- 
fessed, as  I  understand,  nor  did  I  know  anything  of 
its  execution  till  some  days  after,  nor  did  I  suspect  that  it  was 
contem))lated.  The  first  information  I  had  of  it  was  com- 
nnmiciited  to  me  by  Mr.  McClintoc,  when  I  objected  to  it.  1 
immediately  went  to  my  attorneys,  Messrs.  Martin  &  Mur- 
dock.  and  intjuii-ed  of  them  if  it  was  binding  upt>n  me,  or  to 
that  ellect.  They  told  me  it  w:is  not  binding  ui)on  me.  I 
further  de|)ose  and  say,  that  when  1  learned  from  Mr.  McClintoc 
that  he  had  given  the  power  of  attorney,  he  stated  to  me  that 


DECEMBER  TERM,  1837.  431 

Sloo  V.  The  State  Bank  of  Illinois. 

when  it  was  brought  to  him  to  sign,  the  cashier  of  the  branch 
of  the  bank  at  Alton  and  the  attorney  of  the  bank  inquired 
of  him  if  he  had  any  authority  to  sign  for  me,  when  he  told 
tliem  he  had  not.  1  never  assented  to  the  execution  of  the 
power  of  attorney,  or  the  confession  of  the  judgment  under  it. 

I  further  depose  and  say,  that  when  the  judgjnent  was  ren- 
dered, there  was  not  then  due  and  owing  to  tlie  bank,  by  the 
firm  of  A.  G.  Sloo  &  Co.,  more  than  from  forty  to  fifty  thou- 
sand dollars,  the  precise  sum  I  can  not  now  state ;  that  the 
judgment  extended  to  and  covered  tlie  future  liability  of  A. 
G.  Sloo  &  Co.,  and  was  for  certain  drafts  or  orders  made  by 
them  on  a  mercantile  house  in  New  Orleans,  and  by  that  house 
accepted,  but  which  were  thereafter  to  become  due,  and  which 
A.  G.  Sloo  &  Co.  would  not  be  liable  to  pay  to  the  bank,  ex- 
cept upon  the  default  of  the  acceptor;  that  these  drafts  formed 
at  least  seventy-five  thousand  dollars  of  the  amount  of  the 
judgment.  A.  G.  Sloo. 

Sworn  to  and  subscribed  in  open  Court, 

23d  August,  1837.  John  Hay,  Clerk. 

I,  Horatio  G.  McClintoc,  being  sworn,  depose  and  say,  that 
when  I  executed  the  power  of  attorney  under  which  the  judg- 
ment was  confessed,  the  said  Sloo  was  not  present ;  that  he 
was  not  at  the  time  in  the  State  of  Illinois,  nor  did  he  return 
for  several  days  after ;  that  I  first  informed  him  that  I  had 
executed  it,  when  he  expressed  a  great  surprise  that  I  had 
done  it,  and  observed  that  I  had  no  right  to  do  it,  or  something 
to  that  effect.  1  further  say,  that  before  I  executed  the  power 
of  attorney,  I  was  inquired  of  both  by  the  cashier  and  the  at- 
torney for  the  bank,  (Mr.  Krum),  whether  I  had  any  authority 
to  extend  it  for  Mr.  Sloo ;  I  replied  I  had  not.  Mr.  Sloo  be- 
ing absent  in  IN'ew  Orleans,  the  cashier  of  the  bank  (for  its 
safety  no  doubt)  seemed  desirous  of  securing  to  the  bank  Mr. 
Sloo's  property  against  other  creditors,  and  with  a  view  to  ac- 
complish this  purpose,  and  under  an  impression  that  an  ar- 
rangement would  be  made  between  the  bank  and  Mr.  Sloo,  on 
his  return,  I  executed  the  jjower  of  attorney  ;  I  did  not  believe 
the  bank  would  use  it,  nor  sliould  I  have  signed  it,  if 
Iliad  been  under  the  impressionthat  the  bank  *would  [*432] 
have  used  it,  as  has  been  done.  This  impression  was 
derived  from  my  conversations  with  the  cashier.  I  acted  in 
full  persuasion  that  an  arrangement  would  be  made  with  the 
bank  when  Mr.  Sloo  returned,  and  such  I  believe  was  the 
impression  of  the  cashier,  and  I  felt  that  the  object  was  rather 
to  secure  the  property  of  Mr.  Sloo  from  his  other  creditors,in 
tlie  meantime,  than  anything  else.  I  further  depose  and  say, 
that  when  the  power  of  attorney  was  given,  and  the  judgment 
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confessed,  not  more  than  from  forty  to  fifty  thonsand  dollars 
was  the?i  due  to  the  hank  by  the  lirni  of  A.  G.  Sloo  vfc  Co.,  and 
that  more  than  one  half  of  the  judgment  was  for  money  there- 
after to  become  due,  and  extended  to  future  liabilities,  or  to 
paper,  on  which  the  said  A.  G.  Sloo  &Co.  were  liable,  but  not 
then  due. 

H.  G.  McClintoc. 
Sworn  to  and  subscribed  in  open  Court, 

23d  August,  183T.  John  Hay,  Clerk.' 

And  now  on  Thursday,  the  fourth  day  of  St.  Clair  Circuit 
Court,  in  the  year  aforesaid,  the  said  motion  came  on  to  be 
heard  ;  the  said  bank  appeared  by  their  counsel,  and  filed  the 
following  affidavits,  to  wit : 

'  J.  M.  Krum,  being  duly  sworn,  says,  that  on  or  about  the 
20th  day  of  April,  A.  D.  1837,  Horatio  G.  McClintoc  and  Al- 
bei't  G.  Sloo  were  partners  in  trade  under  the  name  and  lirni 
of  A.  G.  Sloo  &  Co.,  at  Alton,  county  and  State  aforesaid  ; 
that  said  A.  G.  Sloo  &  Co.  were  at  that  time  indebted  to  the 
President,  Directors  and  Company  of  the  State  Bank  of  Illi- 
nois, as  this  affiant  was  then  informed  by  said  Horatio  G.  Mc- 
Clintoc, in  the  sum  of  one  hundred  and  twenty-five  thousand 
(I<jllars  ;  which  amount  of  indebtedness  was  admitted  by  said 
McClintoc  in  my  presence,  and  in  the  presence  of  James  H. 
Lea,  Esq.,  agent  of  said  bank.  On  the  said  2Uth  day  of  April, 
aforesaid,  it  was  projiosed  in  my  presence,  by  said  James  H. 
Lea,  and  in  the  ]:)resence  of  said  McClintoc,  that  said  A.  G. 
Sloo  &  Co.  should  confess  a  judgment  in  favor  of  said  bank 
for  the  said  sum  of  one  hundred  and  twenty-five  thousand 
dollars,  which  ])ro]iosition  was  agreed  to  by  said  ]\[cClintoc  ; 
and  this  atliant  was  re(]uested  by  said  Lea  and  said  McClintoc 
to  draw  and  ])re|:are  a  warrant  of  attorney,  for  the  purpose  of 
confessing  said  judgment;  which  was  done,  and  the  said  Mc- 
Clintoc signed  the  name  of  the  said  firm  of  A.  G.  Sloo  &  \]o. 
to  the  same.  And  this  affiant  says  that  at  the  time  of  signing 
said  warrant  of  attorney,  this  atliant  explained  the  contents, 
force  and  etl'ect  of  signing  the  same,  and  said  l\r('C^lintoc,  after 
sucli  explanation,  signed  the  same  with  a  full  knowledge  of 
the  c(mtents,  force  and  etfect  of  the  same,  as  lie  admitted  t(^ 
me  at  tlic  time  of  signing   the    same ;    which    said    Marrant 

of  attorney  was  the  only  one  ever  signed  by  said 
[*433]     *Mc(Jlintoc  in  favor  of  said  bank,   to   tla;  knowledge 

or  information  of  this  atliaut.  And  this  atliant  fur- 
ther says,  that  soon  after  tlie  said  warrant  t)f  attorney  was 
signed  and  delivered  as  aforesaid,  on  or  about  the  third  day  of 
i>ray  last  past,  said  Albert  G.  Sloo,  one  of  said  linn  of  A.  G. 
Sloo  &  Co.,  at  Alton,  inquired  of  this  affiant  Avhether  1  had 
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the  said  warrant  of  attorney  in  my  possession,  to  wliieli  I  re- 
plied, it  was  in  the  possession  of  James  H.  Lea,  Esq.,  afore- 
said. The  said  Sloo  then  inquired  the  date  of  the  said  war- 
rant of  attorney,  and  its  contents,  force  and  effect,  which  in- 
quiry this  affiant  answered  by  explaining  to  said  Sloo,  as  I 
had  previously  explained  to  McClintoc,  the  contents,  force 
and  effect  of  the  same,  after  which  said  Sloo  replied  "  It  is  all 
right,  I  suppose.''''  During  the  same  conversation  with  said 
Sloo,  relative  to  said  warrant  of  attorney,  he  remarked  that 
he  had  never  authorized  his  partner,  McClintoc,  to  confess 
such  a  judgment,  but  said  he  supposed  it  would  make  no  dif- 
ference, as  he  intended  to  effect  some  amicable  adjustment 
with  the  bank  relative  to  his  indebtedness — or  words  to  that 
effect ;  the  whole  conversation  I  can  not  now  recall  to  mind 
verbatim  ;  the  above  is  in  substance  what  passed  between  us. 
And  this  affiant  further  says  that  the  above  conversation  was 
had  before  the  said  judgment  on  the  warrant  of  attorney  was 
perfected — but  was  during  the  same  week  that  judgment  was 
entered  up.  During  said  conversation  above  mentioned,  the 
said  A.  G.  Sloo  did  not  dissent  to  the  signing  of  said  warrant 
of  attorney,  in  any  other  way  or  by  any  other  -woi'ds  than  the 
foregoing.  From  the  foregoing  conversation,  the  impression 
was  left  on  my  mind  at  the  time,  that  he  (Sloo)  ratiffed  the  act  of 
McClintoc  in  signing  said  warrant  of  attorney.  About  two  days 
after  said  tirst  conversation,  (and  after  said  judgment  by  confes- 
sion had  been  entered  up)  said  Sloo  met  this  affiant  at  his  office 
in  Alton,  and  in  conversation  said  he  had  never  authorized  said 
McClintoc  to  sign  a  confession  of  judgment  for  him,  and  that 
he  should  not  assent  to  it.  This  affiant  further  says  that  said 
Sloo  tirst  received  information  of  the  signing  of  said  warrant 
of  attorney  from  some  person  other  than  this  affiant,  for  the 
reason  tliat  he  (Sloo)  introduced  the  subject  in  conversation, 
at  the  time  first  above  named ;  and  that  he  never,  to  my 
knowledge,  gave  notice  to  the  said  bank,  that  he  did  not  ratify 
the  act  of  McClintoc,  until  after  judgment  had  been  entered 
up  on  said  warrant  of  attorney.  The  foregoing  contains  in 
substance  the  whole  of  the  conversations  referred  to  above,  to 
the  best  of  my  knowledge  and  belief. 

J.  M.  Keum. 
James  H.  Lea,  being  duly  sworn,  deposeth  and  saith,  that 
he  is  the  cashier  of  the  Alton  branch  of  the  State  Bank  of 
Illinois,  and  has  been  for  the  last  ten  months.     That 
he  it  well  acquainted  *with  Albert  G.  Sloo  and  Hora-     [*434] 
tio  G.  McClintoc,  lately  doing  business  in  the  town  of 
Alton,  county  and    State   aforesaid — and  that  said  Sloo  and 
McClintoc  were  partners  in  trade,  doing  business  under  the 
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ii:iine,  style  and  fii-m  of  A.  G.  Sloo  &  Co.,  on  the  twentieth 
day  of  Aj)!'!!  last  ]  ast,  and  for  some  days  afterward.     That 
this  deponent  as  cashier  as  aforesaid,  previuus  to  the  twentieth 
day  of  April  last  past,  called  uj-on  the  said  McClintoc  as  one 
of 'the  lirm  of  A.  G.  Sloo  &  Co.,  to  give  to  this  dc]  onent,  as 
cashier  as  aforesaid,  a  warrant  of  attorne}'  to  the  State  Bank 
of  Illinois,  for  the  amount  of  A.  G.  Sloo  &  Co.'s  indehtedness 
to  the  bank.     That  on  the   twentieth  day    of   April    last,  as 
aforesaid,  the  said  McClintoc,  as  one  of  the  iirm,  and  in  tlie 
name  of  the  lirm,  gave  to  Davis  and  Krum,  the  then  attorneys 
for  the  hank,  a  warrant  of  attorney,  for  the  snni  of  one  hun- 
dred  and   twcnty-Uve  thousand  dollars,    which   amount  was 
agreed  upon,  between  the  said  Lea  and  the  said   McClintoc. 
acting  for  the  firm  of  A.  G.  Sloo  Ar  Co.,  would  be  suiticient  to 
cover  the  entire  indebtedness  of  A.  G.  Sloo  t*c  Co.  to  the  State 
Bank  of  Illinois.     And  this  deponent  further  saith,  that  he, 
this  deponent,  also  agreed  with  said  A.  G.  Sloo  ct  Co.,  that  he,  as 
the  cashier  of  the  Alton  branch  as  aforesaid,  would  indorse  uj^on 
the  execution,  or  cause  the  attorneys  for  the  bank  to  have  en- 
dorsed upon  tlie  execution  issued  ujion  the  judgment  which 
should  be  entered  up  by  virtue  of  the  warrant  of  attorney,  so 
executed  as  aforesaid,  by  the  said  McCHntoc,  as  one  of  the 
firm,  and  in  the  name  of  the  firm  of  A.  G.   Sloo  *t  Co.,  any 
amount  which  should  prove  not  to  be  due  to  the   State  Bank 
of  Illinois,  after  the  bills  of  exchange,   either   drawn    or  in- 
dorsed, by  A.  G.  Sloo  ifc  Co.  as  aforesaid,  should  be  returned 
to  the  bank.     And  this  de];onent  further  saith,  upon  a  careful 
calculation  which  this  dep/onent  caused  to  be  made,  and  which 
he  believes  to  be  correct,  there  is   due  and  owing  from  the 
said  A.  G.  Sloo  &  Co.,  to  the  Bresident,  Directors  and  Com- 
]:any  of  the   State  Bank   of  Illinois,   for  bills   of   exehance, 
oither  drawn  <»r  indorsed  by  the  said  A.  G.    Sloo  &  Co.,  the 
just  and  full  sum  of  one  hundred  and  ten  thousand,  seven  Inni- 
died  and  thirty-seven  dollars  and  thirty-m'ne  cents  ;  and  tJiat 
tlu!  dilTerence  between  the  said  above  mentioned  sum,  and  the 
sum  of  one  hundred  and  twenty-live  thousand  dollars,  lie,  this 
deponent,  has  directed  George  T.  M.  Davis,  as  theattomey  of 
the  bank,  to  liave  entered  on  the  execution  now  in  the  liands 
of  the  sherilfof  the  county  of  ]\radison  and  State  of  Blinois — 
which  said  execution  was  issued  u]ion   the  judgment  entered 
up  as  hereinbefore  j  aiticularly  set  forth,  by  the  State  liank  of 
Illinois,  and  against  Albert  G.  Sloo  and  Horatio  G.  McClintoc 
as  afoix'said,  trading  and  doing  business  under  the  name,  style 
:ind  lirm  of  A.  Ct.  Sloo   A:   Co.      And    this   deponent   furtlier 
saith  that  the  entire   uidebtedness  of  the,  slid  Sloo  and  Mc- 
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CUntoc  was  created  in  the  name  of  A.  G.  Sloo 
*&  Co.,  and  at  the  Alton  branch  of  the  State  Bank  [*435] 
of  Illinois ;  and  that  the  amount  above  set  forth  as 
due  and  owing  to  the  bank,  is  so  due  and  owing  from  said  Sloo 
and  McClintoc  as  partners  in  trade,  etc.,  and  that  no  part  there- 
of is  the  individual  indebtedness  of  either  Albert  G.  Sloo  or 
Horatio  G.  McClintoc,  but  that  the  whole  amount  aforesaid  is 
due  and  owing  to  the  bank  aforesaid,  as  the  indebtedness  of 
A.  G.  Sloo  &  Co.,  and  this  deponent  further  saith  that  the 
warrant  of  attorney  above  referred  to,  is  the  only  one  that  has 
been  executed  either  by  the  said  A.  G.  Sloo  &  Co.  or  by  Al- 
bert G.  Sloo.  or  Horatio  G.  McClintoc  to  the  State  Bank  of 
Illinois,  and  this  deponent  further  saith  that  at  the  time  the 
aforesaid  A.  G.  Sloo  &  Co.,  by  Horatio  G.  McClintoc,  as  one 
of  the  firm  and  in  the  name  of  the  firm  of  A.  G.  Sloo  &  Co., 
made  and  executed  the  aforesaid  warrant  of  attorney,  A.  G. 
Sloo  was  absent  from  the  town  of  Alton,  county  and  State 
aforesaid,  and  that  the  said  firm  of  A.  G.  Sloo  &  Co.  had 
failed,  but  that  within  a  day  or  two  after  the  execution  of  the 
aforesaid  warrant  of  attorney,  the  said  A.  G.  Sloo  returned  to 
Alton;  that  between  the  time  of  the  said  A.  G.  Sloo's  return  and 
the  day  upon  which  the  judgment  was  entered  up,  some  eight 
or  ten  days  intervened,  and  that  during  said  term  of  eight  or 
ten  days,  this  deponent  and  the  said  Sloo  had  conversations 
relative  to  A.  G.  Sloo  &  Co.'s  indebtedness  to  the  bank  as 
aforesaid,  in  several  of  which  said  conversations,  the  power  of 
attorney  to  confess  judgment,  and  upon  which  the  judgment 
was  confessed  by  A.  G.  Sloo  &  Co.  to  the  State  Bank  of  Illi- 
nois, was  mentionedand  referred  to  by  the  said  Sloo;  that  in  each 
and  all  of  those  conversations  so  had,  and  in  which  the  afore- 
said warrant  of  attorney  was  spoken  of  by  the  said  Sloo  to 
this  deponent,  the  said  Sloo  never  did  either  directly  or  indi- 
rectly intimate  to  this  deponent  that  he,  the  said  Sloo,  did  not 
consider  the  warrant  of  attorney  to  confess  judgment  as  afore- 
said binding  upon  him,  the  said  Sloo,  but  on  the  contrary  from 
the  tenor  and  effect  of  each  and  all  of  such  conversations  so 
had  as  aforesaid  the  said  Sloo  always  left  the  firm  impression 
upon  the  mind  of  this  deponent,  that  such  confession  so  made 
and  executed  as  aforesaid,  was  all  right,  and  that  he,  the  said 
Sloo,  acquiesced  in  the  said  McClintoc's  giving  the  confession 
as  aforesaid — that  such  imin-essions,  so  made  upon  the  mind 
of  this  de]ionent  as  aforesaid,  were  always  made  from  the  con- 
versation had  by  the  said  Sloo  and  this  deponent. 

And  this  deponent  further  saith  that  on  or  about  the  second 
day  of  May  last  past,  and  jn-evious  to  the  entering  uj)  of  the 
judgment  as  aforesaid,  this  deponent  called  upon  said  Sloo  and 
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proposed  to  him  to  offer  to    the   bank  a  mortgage  on   his, 
the  said  Sloo's,  real  estate,  and  to   hold    the  personal  security 

the  bank  then  had  in  addition  to  said  mortgage  ;  that 
[*436]     said  Sloo  replied  thereto,  he,    the    *gaid  Sloo,  would 

think  of  it,  and  inform  this  dejxtnent  the  next  day  ; 
that  this  deponont  saw  said  Sloo  the  next  day,  and  asked  said 
Sloo  if  he  had  thought  of  it ;  that  said  Sloo  replied  to  this 
deponent  he  had,  but  that  it  was  too  hard,  and  further  rejilied 
to  this  deponent  as  follows  :  "  The  bank  does  not  intend  to 
come  to  fair  terms  with  me  ;  they  have  me  in  their  power  and 
next  will  be  down  upon  me  with  our  confession  of  judgment 
and  ruin  me."  And  this  deponent  further  saith  he  distinctly 
recollects  the  last  above  refen-ed  to  conversation,  as  it  was  the 
last  conversation  had  with  said  Sloo  upon  the  subject,  and  that 
immediately  thereafter  he  instructed  John  M.  Ki-um,  then  of 
the  firm  of  Davis  &  Krum,  to  cause  the  judgment  to  be  en- 
tered up  in  the  St.  Clair  Circuit  Court,  which  was  accordingly 
done.  And  this  deponent  further  saith  that  -to  the  knowledge 
or  belief  of  this  deponent,  the  said  Sloo  never  has  given  any 
of  the  officers  of  the  State  Bank  of  Illinois,  or  of  the  Alton 
branch  of  the  State  Bank,  any  notice  whatever  that  he  did 
not  consider  himself,  the  said  Sloo,  as  bound  by  the  act  of  IT. 
Gr.  McClintoc  in  giving  the  aforesaid  warrant  of  attorney, until 
M'ithin  the  last  tivc  days — and  from  the  usual  and  common 
mode  of  said  bank's  transacting  its  business — if  any  such  no- 
tice had  i)cen  given  to  any  other  of  the  officers  of  the  bank 
than  this  de[)onent,  said  notice,  or  a  co])y  thereof,  would  have 
been  given  to  this  dejionent.  And  this  dejionent  further  saith 
that  no  such  notice  as  aforesaid  was  ever  gi\en  to  this  depo- 
nent, either  in  writing  or  orally.  And  this  deponent  further 
saith  that  he  has  no  interest  either  directly  or  indirectly  in  the 
event  of  this  suit,  and  further  this  deponent  saith  not. 

J.  II.  Lka. 
Benjamin  F.  Edwiirds  being  duly  sworn  deposothand  saith, 
that  he  is  a  director  in  the  Alton  branch  of  the  State  Bank 
of  Illinois,  and  tliat  lie  is  acfpiainted  with  Albert  G.  Sloo  and 
Horatio  G.  McClintoc,  lately  trading  and  doing  business  under 
the  name,  style  and  iirm  of  A.  G.  Sloo  *fe  Co. ;  that  a  day  or 
two  after  A.  G.  Sloo's  return  to  Alton,  this  deponent  was  pres- 
ent at  a  conversation  had  between  said  Sloo,  this  deponent,  and 
two  or  three  others;  that  the  whole  of  said  conversation  so  had 
as  aforesaid,  was  relative  to  A.  G.  Sloo  it  Co.'s  iiHh'biedness  to 
the  State  Jhuk  of  Illinois,  and  for  which  said  indebtedness 
the  judgnuMit  at  the  St.  C-lair  Circuit  (^)urt  was  obtaincMl  by 
the  bank  against  the  said  Sloo  and  McC'lintoc ;  that  in  the 
course  of  said  conversation  the  said  Sloo  remarked  to  this  de- 
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ponent  and  to  the  others  in  the  room,  "  I  am  in'  the  power  of 
the  bank  and  next  you  will "  (meaning  the  hank  can)  "  come 
down  upon  me,"  or  words  to  that  effect ;  that  from  the  tenor 
of  the  whole  of  said  conversation  this  deponent  expressly  un- 
derstood the  said  Sloo  to  allude  to  the  power  of  attor- 
ney executed  by  H.  G.  McClintoc  in  the  *name  of  and  [*437] 
as  one  of  the  firm  of  A.  G.  Sloo  &  Co.,  and  then  held 
by  the  bank,  and  upon  which  the  judgment  in  the  St.  Clair 
Circuit  Court  was  confessed  by  said  Sloo  and  McCHntoc.  And 
that  from  the  whole  tenor  of  said  conversation  this  deponent 
expressly  understood  the  said  Sloo  as  assenting  to  the  act  of 
the  said  McClintoc  in  giving  the  aforementioned  warrant  of 
attorney.  That  the  said  Sloo  did  not  at  that  time  or  at  any 
other  time  previous  to  entering  up  the  judgment  aforesaid 
dissent,  either  directly  or  indirectly  in  my  ]?resence,  from  the 
act  of  said  McClintoc  in  giving  the  aforementioned  warrant  of 
attorney,  and  that  said  conversation  took  place  some  days  pre- 
vious to  entering  up  the  judgment  aforesaid  against  said  Sloo 
and  McClintoc.  B.  F.  Edwards. 

Henry  K.  Lathy  being  duly  sworn,  deposeth  and  saith,  tliat 
he  is  a  director  in  the  Alton  branch  of  the  State  Bank  of  Bli- 
nois,  and  that  he  is  acquainted  with  Albert  G.  Sloo  and  Ho- 
ratio G.  McClintoc,  lately  trading  and  doing  business  under  the 
name,  style  and  Ib-m  of  A.  G.  Sloo  &  Co.;  that  the  next  day 
after  A.  G.  Sloo's  return  to  Alton,  this  deponent  was  present 
at  a  conversation  had  between  said  Sloo,  this  deponent,  and 
three  or  four  others;  that  the  whole  of  said  conversation  so  had 
as  aforesaid,  was  relative  to  A.  G.  Sloo  and  Co.'s  indebtedness 
to  the  State  Bank  of  Illinois,  and  for  which  said  indebtedness 
the  judgment  of  the  St.  Clair  Circuit  Court  was  obtained  by 
the  bank  against  the  said  Sloo  and  McClintoc ;  that  in  the 
course  of  said  conversation  the  said  Sloo  remarked  to  this  de- 
ponent and  to  the  others  in  the  room,  "  I  am  in  the  power  of 
the  bank,  and  next  week,  you "  (meaning  the  bank)  "  can 
come  down  upon  me ;"  that  from  the  tenor  of  the  whole  of 
said  conversation,  this  deponent  ex[3ressly  understood  the  said 
Sloo  to  allude  to  the  power  of  attorney  executed  by  H.  G. 
McClintoc  in  the  name  and  as  one  of  the  firm  of  A.  G.  Sloo 
&  Co.,  aud  then  held  by  the  bank,  and  that  from  the  whole 
tenor  of  said  conversation,  this  deponent  expressly  understood 
the  said  Sloo  as  assenting  to  the  act  of  the  said  McClintoc  in 
giving  the  aforementioned  warrant  of  attorney.  That  the 
said  Sloo  did  not  at  that  time  or  any  other  time  previous  to 
entering  up  the  judgment  aforesaid,  dissent  either  directly  or 
indirectly  from  the  act  of  said  McClintoc  in  giving  the  afore- 
mentioned  warrant   of   attorney,  and  that  said   con-s^ei'sation 
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took  place  some  days  ]irevious  to  entering  the  judgment 
aforesaid  against  the  said  Sloo  and  McClintoc;  and  this  de- 
jionent  fi;rther  saith  he  has  no  interest  either  directly  or  in- 
directly in  the  event  of  this  suit. 

II.  K.  Lathy. 

And  after  arguments  of  counsel  and  due  consideration,  tlie 

Court  overruled  said  motion,  to  which  opinion  and 

[-438]     decision  of  *the  Court,  the  said  Sloo,  by  his  counsel, 

excepts,  and  prays   the    Court   to   sign  and   seal  this 

his  bill  of  exceptions.  Sidney  Bkkese.     [l.  s.]" 

The  record  also  states,  "And  thereupon  on  Wednesday  the 
23d  of  August,  1837,  the  following  entr}^  is  entered  ou  the 
records  of  this  Court,  to  wit : 
The  President,  Directors,  and  Company  ) 
of  the  State  I3ank  of  Illinois  v.  A.  G.  > 
Sloo  and  Horatio  G.  McClintoc.  ) 

And  now  at  this  day  came  tlie  plaiiftiflEs  by  Geo.  T.  M.  Davis, 
their  attorney,  and  freely  here  in  Court  remit  to  the  said  de- 
fendants the  sum  of  fourteen  thousand  two  hundred  and 
twenty-two  dollars  and  sixty-one  cents,  part  of  the  damages 
above  by  the  said  defendants  confessed  to  be  due." 

J.  Semple,  D.  J.  Bakek  and  11.  Eddy  argued  the  cause  for 
the  i»laintilf  in  error.  A  written  argument  on  the  part  of  the 
plaintilf  in  error,  by  J.  Koiunson,  was  also  read. 

A.  CowLEs,  S.  T.  Logan,  T.  Fokd  and  II.  Gamijle,  for  the 
defendants  in  error. 

Smith,  Justice,  delivered  the  o]iinion  of  the  Court : 

This  is  a  writ  of  error,  prosecuted  on  the  j'art  of  Sloo,  to 
reverse  the  judgment  entered  in  this  cause  against  him,  uii  the 
following  statement  of  facts  apjiearing  on  the  record  : 

A  judgment,  by  ct)nfession,  was  entc^red  in  the  St.  Clair  Cir- 
cuit ('ourt,  in  favor  c»f  the  defendants  in  error,  again.-^t  SUioand 
McC^lintoc,  trading  under  the  firm  of  Sloo  vfe  Co.,  for  ^12r>,«J0O. 

This  confession  is  made  by  Alfred  Cowles,  an  attorney  of 
that  Court,  under  a  warrant  of  attorney,  executed  by  McC^lin- 
toc  alone,  in  the  name  of  the  firm,  without  seal,  authorizing 
any  attorney  of  any  court  in  this  State  t(»  appear  l'(»r  the  |art- 
ners  nnd  confess  the  judgment.  It  further  api'eiirs  that  the 
residence  iind  |)laci!  of  business  of  the  i)laintilTs  in  error,  wasat 
Alton,  in  the  county  of  Ariuiisou,  where  the  warrant  of  attor- 
ney was  executed.  No  bond  or  evidence  of  previous  indebt- 
edness was  tiled  or  exhibited  to  the  Court  with  the  power  of 
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attorney  on  which  the  judgment  was  confessed,  but  the  bare 
authority  only  to  confess  the  judgment  for  the  sum  speciiied, 
appears  to  hav^e  been  tiled  when  the  confession  was  entered. 

At  the  term  immediately  subsequent  to  the  rendition  of  this 
judgment,  Sloo  appeared,  and  upon  affidavits  filed,  moved  the 
Circuit  Court  to  set  aside  the  judgment,  or  restrain  the  levying 
of  the  execution  upon  his  property,  because  he  never  exe- 
cuted the  power,  nor  authorized  McClintoc  to  execute  it  for 
him. 

The  Circuit  Court  denied  the  motion,  to  which  the  plaintiff 
in  error  excepted  and  tiled  his  bill  of  exceptions. 

*The  plaintiff  in  error,  Sloo,  assigns  for  error  the     [*439] 
refusal  of  the  Circuit  Court  to  grant  his  application, 
and  to  set  aside  the  said  judgment  as  to  him,  or  to  restrain  the 
execution  of  the  judgment  as  to  him,  and  also  makes  a  general 
assignment  of  errors,  to  which  the  defendants  have  joined. 

A  preliminary  question  has  been  raised  by  the  counsel  for 
the  bank,  which  it  is  necessary  to  dispose  of,  as,  on  that  disposi- 
tion, the  further  action  of  this  Court  will  depend. 

It  is  contended  that  the  assignment  of  errors  in  this  case  is 
an  assignment  of  errors  in  fact,  not  cognizable  in  this   Court. 

The  transcript  returned  upon  the  writ  of  error,  commences 
with  the  application,  notice  of  motion,  and  reasons  for  moving 
to  set  aside  the  judgment  as  to  the  applicant,  and  then  recites 
that  judgment,  together  with  the  warrant  of  attorney,  the 
proof,  its  execution  and  the  declaration  and  confession;  after 
which  follow  the  affidavits  of  the  several  ]mrties,  and  the 
refusal  of  the  Court  to  grant  the  motion;  all  this  is  contained 
in  the  bill  of  exceptions,  signed  by  the  circuit  judge;  after 
which  is  a  rem/Uifur,  entered  on  the  next  day  after  the 
decision  on  the  motion,  by  the  plaintiffs'  attorney,  for 
114,222.61. 

That  the  record  is  inartificially  drawn  up  may  be  readily 
conceded.  The  record  should  have  presented  the  proceedings 
in  the  order  of  time  in  which  they  transpired,  commencing 
with  those  on  the  rendition  of  the  judgment.  Then  the  sub- 
sequent a])plication  and  proceedings  had  thereon  should  have 
followed;  but  because  this  clerical  error  has  transpired,  it  will 
not,  we  conceive,  make  the  assignment  of  errors  an  assignment 
of  errors  in  fact.  We  apprehend  the  counsel  has  been  misled 
in  this  particular,  and  considered  the  question  in  a  different 
aspect  from  that  in  which  the  proceedings  appear.  But  arc 
W'j  to  sacritice  substance  to  mere  form?  And  is  the  inverted 
order  of  time  in  which  the  proceedings  are  presented  here  to 
be  a  sufficient  reason  for  refusing  that  justice  which  the  very 
right  of  the  case,  as  presented  by  the  record,   shall   demand, 
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and  turn  the  party  round  to  sue  out  a  -vfrit  of  error  coram 
vobis,  which  has  been  disused  and  sujierseded  by  the  more 
summary  mode  of  a  direct  application  to  the  Court  for  the 
rightful  exercise  of  its  own  powers,  over  its  proceedings  and 
those  of  its  officers  ? 

We  think  the  exception  not  well  taken.  The  question  pre- 
sented in  the  Court  below,  was  whether  a  judgment,  unauthor- 
ized and  illegal,  had  been  rendered  as  to  Sloo.  That  depended 
on  the  authority  of  McClintoc  to  authorize  the  confession  in 
favor  of  the  bank,  in  the  name  of  Sloo.  The  affidavit  estab- 
lishing the  due  execution  of  the  power  by  McClintoc,  filed 
with  the  declaration,  and  on  Avhich  ]n-oof  the  judgment  was 
ordered  to  be  entered,  shows  that  McClintoc,  as  the  partner, 

without  the  consent  or  authority  of  Sloo,  executed 
[*4:40]     the  power  in  question;  and   consequently  *the  legal 

point  to  be  determined,  is,  whetlier  such  a  power,  so 
executed,  will  authorize  the  rendition  of  the  judgment  ngainst 
the  other  partner,  who  neither  authorized  nor  assented  to  the 
confession.  Ajnirt  then  from  the  affidavits  on  which  Sloo 
based  his  apjilication  for  setting  aside  the  judgment  as  to  him, 
the  Circuit  Court  had,  in  the  original  })ruceedings,  evidence 
entirely  sufficient,  on  which  to  determine  the  irregularity  of 
the  ])roceedings  and  of  the  erroneous  character  of  the  judg- 
ment rendered,  without  recurring  to  evidence  aliunde  the 
record.  It  is  true,  the  sjiecial  errors  assigned  in  tliis  Court,  go 
to  tlie  refusal  to  grant  the  motion,  and  do  not  specify  this  ]^ar- 
ticular  ci'ound  in  the  original  record.  Still  we  C(mcei^■e  we 
are  bound  to  consider  the  whole  jiroceedings  as  fairly  before 
the  Court,  Avithout  regarding  the  manner  in  M-hich  the  clerk 
has  made  them  uj),  and  that  tiiis  ]>ortit>n  of  the  I'ccord.  as  M'ell 
as  that  relating  to  the  facts  stated  in  the  atlidavits  by  both 
jiarties,  was  e<]ually  before  the  Circuit  Court,  as  it  most 
clearly  is  here. 

The  defendants  in  error,  having  joined  in  error,  nu'ght  also 
be  considered  as  waiving  all  objection,  if  the  rigid  rules  of 
pleading  were  insisted  on,  tlie  joinder  being  only  considered 
as  a  denuirrer  to  the  assignment  of  errors  in  cases  where  the 
errors  are  not  well  assigned,  aiid  contradict  the  record.  It  is 
sti'enuously  iiisistcd,  that  this  C-ourt  can  not  decide  tin's  case 
without  (U'tci-niining  (jucstions  of  fact  without  the  record,  in 
judging  whether  the  ('ircuit  Ciuirt  erred  in  refusing  to  set 
aside  the  judgment  on  the  application  made,  and  that  it  has  no 
jurisdiction  ior  sucli  purpose. 

It  is  a  sufficient  answer  to  this  objection  to  quote  the  juris- 
diction expressly  conferred  by  statute :  "To  detennine  all 
matters  of  ai)peal,  error  or  complaint  from  the  judgment  or 
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decree,  of  any  of  the  Circuit  Courts  of  this  State,  and  from 
isuch  other  inferior  courts  as  may  hereafter  be  established  by 
law,  in  all  matters  of  law  and  equity,  wherein  the  rules  of  law 
or  principles  of  equity  appear,  from  the  files,  records  or 
exhibits  of  any  such  court,  to  have  been  erroneously  adjudged 
and  determined." 

It  is  then  the  judgment  of  the  law  on  the  facts,  as  they 
appear  in  the  record,  which  is  to  be  investigated  to  ascertain 
whether  it  has  been  correctly  pronounced,  as  it  shall  appear  to 
have  been  decided  in  the  proceedings  brought  up,  and  not  a 
new  investigation  of  facts  de/iors  the  record.  The  expres- 
sions used  in  the  statute  defining  the  jurisdiction  of  this  Court, 
we  agree,  are  not  to  be  extended  to  give  this  Court  cognizance 
of  cases  in  proceedings  or  judgments  merely  interlocutory  ; 
but  we  aver  that  whenever  a  decision  takes  place  in  any  of  the 
Circuit  or  inferior  Courts  of  record  of  this  State,  which  is  final, 
and  of  which  a  record  can  be  made,  and  which  shall  decide  the 
right  of  property  or  personal  liberty,  complete  jurisdiction  is 
conferred  on  this  Court  to  hear  and  determine  the 
same.  Coke,  in  his  ^Commentaries  on  Littleton,  [*441] 
saith,  that  "  A  writ  of  error  lieth  when  a  man  is 
grieved  by  an  error  in  the  foundation,  proceedings,  judgment 
or  execution  in  a  cause ;"  and  can  it  be  said  there  is  no  grievance 
in  the  rendering  a  judgment  against  one  who  is  not  summoned 
to  appear  in  court,  and  who  has  not  authorized  the  judgment, 
nor  been,  by  his  consent,  a  party  to  it?  This  Court  having  a 
revisionary  power  over  all  errors  happening  in  the  Circuit 
Court  where  the  cause  was  prosecuted,  and  that  Court  having 
entertained  jurisdiction  of  the  cause,  and  of  the  particular 
point  presented,  it  can  not  now  be  objected  here,  that  this 
Court  has  no  power  to  revise  those  proceed  ings.  It  seems  to 
us,  that,  if  the  reasoning  of  the  defendants'  counsel  was  correct, 
the  adoption  of  his  doctrine  would  lead  to  an  almost  entire 
subversion  of  the  objecis  for  which  this  tribunal  was  created. 
There  is  nothing,  then,  in  the  present  case,  to  distinguish  it 
from  an  ordinary  case  of  a  writ  of  error,  and  as  such  we  pro- 
ceed to  the  merits  of  the  grounds  assigned  for  error. 

That  the  Circuit  Court  should  have  vacated  the  judgment 
as  to  Sloo,  we  can  not  entertain  a  doubt ;  for,  as  has  been  be- 
fore remarked,  the  affidavit  of  the  witness  to  the  execution  of 
the  power  of  attorney,  under  which  the  judgment  was  con- 
fessed and  entered  up,  expressly  declares  that  the  power  was 
signed  by  McClintoc  for  the  firm  of  A.  G.  Sloo  &  Co.,  and  it 
does  not  appear  that  McClintoc  had  the  least  authority  what- 
ever for  doing  the  act. 

Without  then  recurring:,  for  the  present,  to  the  affidavits 
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and  proofs  exliibited  on  the  motion,  the  simple  qneslion  is 
]  rct^ented,  whether  one  partner  can  confess  a  judgment  in  tlie 
name  of  his  co-partner. 

It  is  nndeniable,  that  unless  there  he  an  express  authority  to 
the  partner  from  the  other,  or  he  assent  to  it,  the  jxiwer  of 
attorney  executed  by  one  partner  in  the  name  of  the  other, 
as  to  him,  is  void.  The  whole  current  of  British  and  Ameri- 
can authorities  sustains  this  rule.  Indeed  we  have  not  seen, 
nor  do  we  know  of  a  single  case  to  the  contrary. 

In  general,  the  power  of  attorney  to  confess  the  judgment 
is  accom]  anied  by  a  bond,  as  evidence  of  the  indebtedness  or 
amount  due. 

IIow  or  when  this  peculiar  security  for  a  debt  authorizing 
a  creditor  to  sign  a  judgment  and  issue  execution  without 
even  issuing  a  writ,  was  tirst  invented,  does  not  appear.  Chitty, 
in  commenting  on  it,  says,  "  It  has  now  become  one  of  the 
most  usual  collateral  securities  on  loans  of  money,  or  contracts 
to  pay  an  annuity,  and  for  debts  due,  but  is  usually  accom]  a- 
nied  with  some  other  deed  or  security."  It  is  also  under  seal. 
In  the  present  case,  the  ];ower  has  no  seal,  and  it  has  theref  oje 
been  supposed  to  place  the  case  on  a  ditterent  footing  from 
the  adjudged  cases,  most  of  which  assign,  as  a  reason 
[*4-4*2]  why  one  ]  artner  *can  not  confess  a  judgment  in  the 
name  of  the  other,  that  he  can  not  bind  tlie  co-part- 
nership by  an  act  under  seal.  The  ancient  reason,  in  the 
earliest  cases  in  which  the  question  arose,  was,  that  the  seal  of 
the  other  ]\artner  was  his  private  property,  and  could  not  be 
subject  to  the  control  or  use  of  the  other.  Another  given  is 
that  it.is  an  act  not  within  the  limitsofco-]iartnershin  business. 

In  the  case  of  Jhtrrixn))  \.  Jmlixon,  iSi/le.s  and  Jc'/.s/i/oft/t, 
(7  Term  li.  2t>7,)  the  agreement  re'ated  to  a  j^aitnership  trans- 
action, was  under  seal  and  executed  by  Sykcs,  the  other  ]  art- 
ners  not  being  ])resent.  In  an  action  of  covenant  against  the 
three  ]iartners,  on  this  agreement.  Lord  Kenyon,  who  gave 
the  0])ini()ji  of  the  ('ourt,  said  he  adnn'tted  the  authority  of 
the  ]iartners  according  to  the  law  merchant,  or  mercantile 
transactions,  but  denied  that  any  j^ower  existed  to  bind  each 
other  by  seal,  unless  a  particular  power  be  given  for  that  pur- 
])ose;  and  furthermore  reniarkcd,  that  it  would  be  a  most 
alarming  doctrine  to  the  mercantile  world,  if  one  partner  could 
bind  the  others  by  such  a  dcinl  as  the  one  in  (piestion.  It 
would  extend  to  cases  of  mortgages,  and  would  enable  a  ]  art- 
ner to  give  a  favorite  creditor  a  real  lien  on  the  estates  of  the 
otlier  jiartners.  In  the  cases  of  Ba/l  v.  Venhsternllc,  (4  Teiin 
K.  348,)  VIenu-nt  v.  Bnish,  (3  J.  (I'lSO,)  Murphy  v.  Blixnl- 
good,  (y  Johns.  285,)  Green  v.  Beal,  (2  Caines  K.  254,)  Mot- 
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teux  V.  St.  Aubin,  (2  Black.  1133,)  Ton  v.  Goodrich,  (2 
Johns.  213,)  the  same  principle  was  recognized.  In  Pearson 
V.  Hooker.  ( 3  Johns.  %^,)  it  was  decided  tliat  one  partner  may 
release  a  debt  due  the  partnership  by  a  deed  mider  seal. 

Kent,Chief  Justice,  however,  distinguishes  this  particular  case 
from  the  class  of  cases  referred  to,  "  because  there  was  no  at- 
temjjt  to  charge  the  partnership  with  a  debt  by  means  of  a 
specialty,  but  it  is  the  ordinary  release  of  a  partnership  debt. 
'Each partner  is  competent  to  sell  the  effects,  or  to  compound, 
or  discharge  the  partnership  demands ;  each  having  an  entire 
control  over  the  personal  estate." 

The  Supreme  Court  of  New  York,  in  the  case  of  M''Brids 
V.  HogcDi,  after  an  elaborate  examination  of  all  the  cases  bear- 
ing on  this  question,  came  to  the  conclusion,  "  That  one  pai-t- 
ner  can  not  do  any  act  under  seal,  to  affect  the  interest  of  his 
co-partner,  unless  it  is  to  release  a  debt."  It  follows,  then, 
according  to  the  recognized  doctrine  of  these  adjudicated  cases, 
that  this  power  of  attorney,  had  it  been  under  seal,  would 
have  been  a  case  identical  with  tliose  cited. 

We  may  be  permitted  to  ask,  what  difference  there  can 
possibly  be  in  principle,  and  effect  of  the  act  done,  in  the  cases 
cited,  and  the  one  under  consideration.  Whether  the 
power  to  confess  *the  judgment  be  under  seal  or  not,  [*443] 
can  surely  make  no  difference  in  its  consequences,  or 
intended  objects.  If  the  power  is  valid,  not  being  under  seal, 
the  consequences  and  results  of  the  act  are  precisely  similar  to 
those  which  the  principles  of  the  decisions  cited,  most  strongly 
urge  as  unjust  and  illegal  ;  and  if  void  for  want  of  a  seal,  the 
case  is  only  thereby  rendered  more  clear  and  certain. 

To  judge  of  the  power  of  the  partner,  and  the  legality  of 
his  act,  we  are  necessarily  required  to  examine  the  consequences 
and  effect  of  his  act.  And  what  are  they  ?  To  subject  all  the 
private  as  well  as  joint  property  of  the  partner,  both  real  and 
personal,  to  execution  and  sale  ;  a  still  further  consequence,  his 
person  to  imprisonment,  in  execution  of  the  judgment  so  con- 
fessed, without  his  authority  or  assent,  express  or  implied — 
nay,  against  his  most  solemn  protestations,  or  possibly  obtained 
through  misapprehensions,  or  fear,  or  through  deceitful  repre- 
sentations held  out  to  a  weak  and  indecisive  mind  ;  or  it  might 
hap]:ien  by  collusion,  and  for  the  purpose  of  fraud.  When  such 
results  may  be  readily  conceived — nay,  be  like  to  happen,  can 
it  indeed  make  any  real  difference  whether  the  act,  from 
which  such  consequences  might  flow,  is  or  is  not  under  seal  ? 
What  magic  is  there  in  a  scrawl,  for  that  is,  by  our  law,  in 
effect,  a  seal  ?     Can  the  legality,  reason,  or  justice  of  the  case 
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depend  on  a  legal  subtlety,  or  shall  the  case  be  decided  on  the 
broad  and  tirra  basis  of  reason  and  right  ? 

We  cast  aside  the  distinction  as  unworthy  the  consideration 
of  the  tribunals  of  the  present  age,  iind  unhesitatingly  decide, 
that  justice  and  right  ought  not  in  any  case  to  be  sacrificed  to 
mere  forms,  however  ancient  they  may  be,  or  liowever  numer- 
ous may  have  been  the  precedents  produced.  We  do  not,  how- 
ever, wish  to  be  understood  as  discarding  those  which  are  es- 
sential to  the  correct  and  regular  order  of  proceedings,  and 
which  are  necessary  to  be  observed  in  the  proper  and  system- 
atic conducting  of  cases. 

We  have  thus  far  considered  the  case  without  reference  to 
the  affidavits  read  on  the  motion.  From  an  examination  of  the 
contents  of  those,  our  ophiion  is  strengthened  as  to  the  views 
already  expressed.  There  can  be  no  doubt,  from  the  statement 
of  McClintoc,  and  all  those  who  testify  on  the  ];art  of  the  Bank, 
that  McClintoc  had  no  autlun-ity  whatever,  from  Sloo,  to  make 
the  power  of  attorney.  The  judgment  is  also  for  a  nuich  larger 
sum  than  was  actually  due  at  the  time,  it  embracing  contingent 
liabilities  not  then  at  maturity,  and  was,  in  fact,  entered  uj)  for 
$^14,222. 61  more  than  was  due,  bein""  the  amount  remitted  on 
the  next  day  after  the  Circuit  Court  refused  to  grant  the  ap- 
])lication  of  Sloo. 

An  attempt  is  made  to  draw  from  some  expressions 
[*444]  of  Sloo,  *an  inference  of  liissanction  of  the  act  of  Mc- 
Clintoc, long  after  the  jiower  had  been  signed  and  de- 
livered. It  may  be  doubted  whether  a  subse(pient  agreement 
to,  or  assent  of,  the  act  of  McClintoc,  after  the  judgment  had 
l)een  rendered  on  an  invalid  jiower,  would  legalize  the  irregu- 
lar and  unauthorized  confession  ;  but  it  is  sufiicicnt  in  the  |)res- 
cnt  case  to  say  that,  in  our  opinion,  the  attempt  to  establish 
such  assent  or  approval  lias  signally  failed. 

In  every  asi)ect  in  which  this  case  can  be  viewed,wehaveno 
hesitation  in  saying  that  the  judguient  of  the  Circuit  Court  is 
erroneous  and  void,  as  to  Sloo,  having  been  entered  up  without 
authoi-ity,  and  that  the  (Jourt  below  ought  to  have  vacated  the 
judgment  on  the  aj)|)licati<)n  of  Sloo.  It  is  therefore  t>r(lerod, 
that  the  judgment  of  the  Circuit  Court,  as  to  Sloo,  be  reversed, 
and  that  Court  directed  to  cause  the  execution  thereon,  as  to 
Sloo,  to  be  set  aside.  The  jilaintitf  in  error  to  recover  his  costs 
in  this  Court  and  the  Court  beltuv. 

Judgment  reversed  as  to  Sloo.     ' 

LocKwooD,  J.,  dissented  from  the  opinion  of  the  court. 

Old  No/e.  Aft«r  a  fron(M-al  ajipearance  by  an  attorni\v  for  botli  tlie  defend- 
ants, who  were  partners,  and  (Ik;  pleadinjjfs  entered  by  him  in  the  name  of 
both,  ono  of  the  defendants  can  not  plead  that  he  wiis  not  served  with 
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process,  and  had  not  appeared  in  the  suit.     Field  v.  Gibbs  et  al.,  1  Peters 
C.  C.  R.  155. 

A  warrant  of  attorney  to  confess  judgment  can  not  be  expressly  revoked.  A 
warrant  of  attorney  authorized  the  confession  of  judgment  at  a  certain  term, 
for  a  certain  sum,  in  an  action  of  debt;  and  the  judgment  was  confessed  ac- 
cordingly. Held,  that  the  judgment  was  not  erroneous,  merely  because  the 
nature  of  the  debt  was  not  particularly  described  in  the  warrant. 

The  defendant's  appearance  to  the  action  by  attorney,  prevents  him  from 
making  any  objection  relative  to  the  process.  Eldridge  v.  Folwell  et  al.,  3 
Blackf.  207. 

Where  an  attorney  appears  for  a  party,  the  Court  will  look  no  further,  but 
will  proceed  as  if  he  had  sufficient  authority,  and  leave  the  party  to  his  ac- 
tion against  him.  Jackson  v.  Stewart,  6  Johns.  34;  Henck  v.  Todhunter,  7 
Har.  &  J.  275;  Harding  v.  Hull,  5  Har.  &  J.  478;  Munnikuyson  v.  Dorset,  2 
Har.  &  Gill,  374. 

If  an  attorney  appear  for  a  defendant,  (whether  process  has  been  served  or 
not,)  without  his  authority,  and  confess  judgment,  or  let  it  go  by  default,  the 
judgment  is  regular,  and  will  not  be  set  aside ;  but  the  attorney  is  liable  to 
an  action.     Denton  v.  Noyes,  6  Johns.  296.     See  4  Monr.  377. 

But  if  there  were  fraud  or  collusion  between  the  plaintiff  and  the  defend- 
ant's attorney,  or  if  he  be  not  responsible,  or  perfectly  competent  to  answer 
to  his  assumed  client,  the  Court  will  relieve  against  the  judgment.  6 
Johns.  296. 

A  default  for  not  pleading  will  be  opened,  if  it  were  suffered  by  the  neg- 
lect of  an  attorney  who  is  insolvent.     Meacham  v.  Dudley,  6  Wend.  514. 

In  Ohio,  a  party  is  not  concluded  by  the  acts  of  an  attorney  who  appears 
without  authority ;  and  if  no  process  has  been  served  on  the  defendant,  the 
Court  will  set  aside  a  judgment,  even  at  a  subsequent  term,  obtained  after 
such  unauthorized  appearance.     Crichfield  v.  Porter,  3  Ham.  518. 

Though  in  Kentucky  an  authority  will  be  presumed,  when  an  attorney 
appears  for  a  defendant  not  served  with  process,  yet  if  the  defendant  prove 
that  he  had  no  authority,  his  rights  can  not  be  affected  by  the  attorney's  acts. 
Handley  v.  Statelor,  6  Litt.  186. 

An  appearance  by  an  attorney  without  authority^  is  good.  Rust  r. 
Frothingham  et  al.,  Breese,  260. 

Where  an  attorney  commences  an  action  in'  the  name  of  another,  or 
appears  for  another,  the  Court  will  presume  he  had  authority  to  do  so,  until 
the  contrary  appears.    Ransom  v.  Jones,  ante  291. 
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Note.    LocKWOOD  and  Smith,  Justices,  were  not  present  at  this  term. 

Justin  Butterfield,  plain  tiff  in  error,  y.  James  Kinzie, 
defendant  in  error. 

Error  to  Cook. 

Note — Demand — PnooF — Pleading. — In  an  action  aprainst  the  niakoi 
of  a  note  or  the  acceptor  of  a  bill  of  exchange,  payable  at  a  speciiied  place, 
it  is  not  necessary  to  aver  or  prove  a  demand  of  payment  at  such  place. 

This  caufie  was  heard  in  the  Circuit  Court  of  Cook  county, 
at  the  ]\[arch  term,  18S8,  before  the  Hon.  Jolin  Pearson.  Tlie 
jiMli^niK'iit  of  the  Court  heknv  was  in  favor  of  Xin/.ie,  the  de- 
fendant in  error. 

This  cause  was  hy  agi'eenient  of  j^arties  submitted  to  the 
Supreme  Court  for  its  decision. 

(^itkd:  Promissory  note,  tender  not  a  bar.  cost.s.  41  III.  270;  -when  de- 
mand unnecessary.  37  111.  144;  1  Scam.  547;  62  111.  03;  whether  neces- 
sary.    11  III.  471;   100  111.  602;  102  111.  259. 

In  actions  on  proiiiissorv  notes,  against  the  maker,  or  on  bills  of  exchange, 
where  the  suit  is  ag;iiiist  \\w  mak(>r  in  the  one  case,  and  the  accejitor  in  the 
other,  and  the  note  or  l)ill  is  niiide  payable  at  a  speciiied  time  and  jtlaoe,  it  is 
not  nei'essary  toas'cr  in  tln^  dcchiration,  or  })rove  on  the  trial,  fliata  demand 
wa.<  niiidi' in  onler  ti)  miiintaiii  the  action.  Hut  if  the  milker  or  acceptor 
wax  at  tlie  jijace  at  the  time  designated,  and  was  readv  and  offered  to  pay 
tlie  money,  it  was  matter  of  defense  to  be  pleaded  anil  proved  on  his  part. 
AV'allace  r.  McConnell,  13  i'eters,  130. 
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J.  BuTTEEFiELD  and  James  H.  Collins,  for  the   plaintiff  in 
error. 

James  Geant,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
The  only  question  presented  for  adjudication  by  the  record 
in  this  cause,  is  whether  or  not  in  an  action  against  the  maker 
of  a  promissory  note,  or  the  acce]:)tor  of  a  bill,  paya- 
ble at  a  specified  *place,  the  plaintiff  is  bound  to  aver  [*-i46] 
and  prove  a  demand  of  payment  at  the  time  and  place 
sjjecitied,  to  maintain  the  action.  The  negative  of  this  propo- 
sition is  m^aintained  by  the  plaintiff  in  error,  and  the  affirma- 
tive by  the  defendant.  Without  going  into  an  examination  of 
the  numerous  decisions  bearing  u^jon  the  question,  or  the  rea- 
sons advanced  in  support  of  those  decisions,  this  Court  has  no 
hesitation  in  saying,  that  the  weight  and  current  of  authorities 
fully  sustain  the  position  assumed  by  the  plaintiff.  (17  Johns. 
248  ;  4  Johns.  183;  11  Wheat.  171  ;  6  Peters'  Cond.  R.  257; 
1  Campbell  K.  P.  423  ;  2  do.  498;  8  Co  wen,  271 ;  3  Wen- 
dell, 1 ;  Bailey  on  Bills,  203 ;  4  Littell,  225.)  It  is  not  a 
question  of  first  impression,  but  one  which  has  been  so  re- 
peatedly decided,  that  this  Court  does  not  feel  itself  called 
upon  to  examine  the  reasons  upon  which  former  decisions  have 
been  maintained.  The  Circuit  Court  having  decided  in  favor 
of  the  defendant,  the  decision  nnist  be  reversed,  and  the  cause 
remanded,  with  directions  to  that  Court  to  o^-errule  the  de- 
murrer, and  proceed  to  a  trial  of  the  cause  upon  its  merits. 

Judgment  reversed. 
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Benjamin  Godfrey,  Winthrop  S.  Oilman,  Simeon 
Ryder,  and  Caleb  Stone,  plaintiflfs  in  error,  v. 
Nathaniel  Buckmaster,  defendant  in  error. 

Error  to  Madison. 

Plkadino — .ToiNDER. — There  can  be  no  impropriety  in  including'  sevenil 
notes  in  one  count  in  a  declaration,  where  each  ol'  the  notes  is  of  precisely 
the  sani(>  description. 

I'i{.\("riCK— JunoMKNT  ON  11EMUUUKR. — Tt  is  not  error  to  render  final 
judgment  upon  demurrer.  If  a  party  wishes  to  answer  over,  he  should  with- 
draw his  demurrer. 

On  the  22d  day  of  July,  1837,  Xatlianicl  Bnckniastcr  in- 
stituted a  suit  ill  amvnfpsit,  in  the  Madisdu  Oiiouit  Court, 
against  the  ]ilaintitTs  in  error  and  one  John  B.  Glover,  upon 
six  promissory  notes,  made  by  the  ])laintiffs  in  error,  and  play- 
able to  the  order  of  the  defendant  m  eri-or,  Buckmaster.  Proc- 
ess was  executed  u])on  all  except  Glover. 

The  declaration  contains  but  one  count,  and  is  as  follows: 
"  In  the  Circuit  Court  of  Madison  county,  of  August  term, 
Anno  Domini  1837. 


Cited:  Special  plea  to  each  cause  of  notion.    27  111.  482.    FimU  judg- 
ment on  demurrer,  no  error  when.     13  Scam.  63,  176. 
470 


DECEMBEK  TEEM,  1838.  U7 

Godfrey  et  al.  v.  Buckmaster. 

State  of  minois,  i 
Madison  County,  j 

Benjamin  Godfrey  and  Winthrop  S.  Oilman,  trading  and 
doing  business  in  name  of  Godfrey.  Gilman  &  Co.,  Simeon 
Ryder  and  Caleb  Stone  and  Jobn  B.  Glover,  trading  and  doing 
business  in  name  of  Stone  &  Co.,  were  summoned  to  answer  Na- 
thaniel Buckmaster,  of  a  plea  of  trespass  on  the  case  on  promises, 
etc.,  and  thereupon  the  said  plaintiff,  by  his  attorneys, 
Martin  and  *Murdock,  complains,  for  that  whereas  the  [*4i8] 
said  defendants,  at  Alton,  to  wit,  at  the  county  aforesaid, 
on  the  seventeenth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-seven,  made  their  six  cer- 
tain promissory  notes,  in  writing,  and  thereto  subscribed  their 
proper  handwritings,  the  date  whereof  is  the  day  and  year 
aforesaid,  by  one  of  which  said  promissory  notes,  the  said  de- 
fendants on  or  before  the  eighteenth  day  of  May  then  next, 
promised  to  pay  to  the  order  of  Nathaniel  Buckmaster,  one 
thousand  dollars,  for  value  received,  with  interest  at  the  rate 
of  ten  per  centum  after  due  and  payable.  By  another  of  said 
promissory  notes,  the  said  defendants  on  or  before  the  eight- 
eenth day  of  May  then  next,  promised  to  pay  to  the  order  of 
Nathaniel  Buckmaster,  one  thousand  dollars  for  value  received, 
with  interest  at  the  rate  of  ten  per  centum  per  annum,  from 
the  said  eighteenth  day  of  May,  eighteen  hundred  and  thirty- 
seven.  By  another  of  said  promissory  notes^  the  said  defend- 
ants, on  or  before  the  eighteenth  day  of  May  then  next, 
promised  to  pay  to  the  order  of  N.  Buckmaster,  one  thousand 
dollars  for  value  received,  with  interest  thereon  at  the  rate  of 
ten  per  centum  after  the  said  note  becomes  due  and  payable. 
By  another  of  the  said  jDromissory  notes,  the  said  defendants, 
on  or  before  the  eighteenth  day  of  May  then  next,  promised 
to  pay  to  the  order  of  Nathaniel  Buckmaster,  one  thousand 
dollars  for  value  received,  with  interest  at  the  rate  of  ten  per 
centum  per  annum,  from  the  said  eighteenth  day  of  May  last. 
By  another  of  said  promissory  notes,  the  said  defendants,  on 
or  before  the  eighteenth  day  of  May  then  next  ensuing,  prom- 
ised to  pay  to  the  order  of  Nathaniel  Buckmaster,  one  thou- 
sand dollars  for  value  received,  with  interest  at  the  rate  of  ten 
per  centum  per  annum,  from  and  after  the  said  eighteenth 
day  of  May  last.  By  another  of  said  promissory  notes,  the 
said  defendants,  on  or  before  the  eighteenth  day  of  May  then 
next  ensuing,  promised  to  pay  to  the  order  of  Nathaniel  Buck- 
master,  one  thousand  dollars  for  value  received,  with  interest 
at  the  rate  of  ten  per  centum,  from  and  after  the  said  eight- 
eenth day  of  May  aforesaid. 

Nevertheless,  the  said  defendants,  not  regarding  their  sev- 
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eml  promises  and  undertakings  aforesaid,  in  form  aforesaid 
made,  nut  i-egarding  tlie  said  several  promissory  notes,  or  any 
or  either  of  them,  or  the  said  several  sums  of  money,  or  any 
part  thereof,  to  the  said  Xathaniel  Buckmaster,  the  ^aid  plaint- 
iJf,  have  not  paid,  or  any  or  either  of  them,  or  any  part 
tliereof,  although  the  same  to  pay,  they,  the  said  defendants, 
have  been  often  thereto  requested,  to  wit,  at  the  county  afore- 
said, but  the  same  to  ]  ay  have  hitherto  Avholly  neglected  and 
refused,  and  still  do  refuse,  to  the  damage  of  the  said  plahititf, 
ten  thousand  dollars,  therefore  he  brings  suit,  etc. 

JVIaKTIN  &  Ml'EDOCK, 

Att  ys  of  Plif." 
[*449]  *At  the  August  term  of  said  Court,  I'SoT,  the  Hon. 
Sidney  Breese  ])residing,  the  ])laintitfs  in  error,  by 
Cowles  and  Krum,  their  attorneys,  tiled  their  demurrer  to  the 
foregoing  declaration,  "  And  for  cause  of  dennirrer  say,  that 
there  is  duplicity  in  said  declaration  of  the  plaintiifs  in  this, 
there  are  six  distinct  causes  of  action  embraced  and  inchided  in 
the  same  count ;  '2d,  there  are  several  promises  and  undertak- 
ings alleged  in  one  comit." 

To  the  dennirrer  there  was  a  joinder,  and  the  Court  over- 
ruled the  denmrrer,  and  gave  judgment  for  the  defendant  in 
error,  (the  clerk  assessing  the  damages,)  for  the  sum  of  S(i,4rHi 
against  the  ])laintitfs  in  error. 

To  reverse  this  judgment,  the  plaintiffs  in  error  brought 
their  cause  to  this  Court,  and  assigned  for  error  the  overruling 
of  the  denmrrer,  and  giving  judgment  for  the  defendant  m 
error.     There  was  a  joinder  in  error  by  Buckmaster. 

A.  CowLKS  and  J.  M.  Kkitni,  for  the  plaintiffs  in  error,  re- 
lied upon  the  following  jioints  and  authorities: 

1.  That  although  the  plaintitl:'  could  join  the  several  causes 
of  action  in  one  declaration,  yet,  being  several,  tliey  could 
only  be  in  separate  counts.  Comyn's  Digest,  title  Act  ion  C  ; 
Bac.  Abr.  IHea^  C.  B.  8,  Actions  in  General  C  ;  1  Term  27()  ; 
'2  Wilson,  319  ;  1  lb.  252  ;  2  Saunders,  117c;  Gould's  Biead- 
ings,  Ch.  4,  §§  80,  81  ;  13  Johns.  484-5  ;  2  Saunders,  123  a ;  3 
Conn.  1 ;  15  Johns.  4;)2. 

2.  The  dennirrer  of  ihe  defendants  below  reached  the  fault 
or  dupli<'ity  in  thr  declaration  and  should  have  been  sustained. 
Although  the  (litl'cn'iit  causes  of  action  are  of  the  same  nat- 
ure, they  can  not  be  joiiu>d  in  the  same  count,  the  action  be- 
ing to  enforce  a  single  right  of  recovery.  Gould's  I'leadings, 
(  h.  4,  ^§  1)9,  100,  103. 

3.  The  judgment  of  the  Court  on  the  demurrer  should  have 
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been  interlocutory  and  not  final,    such   being-  the  settled  prac- 
tice of  tlie  courts  in  Illinois. 

Wm.  Maetin,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  Ojiinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  in  the  Madison 
Circuit  Court. 

The  plaintiif  counted  on  six  several  promissory  notes,  made 
payable  at  the  same  time,  for  the  sum  of  one  thousand  dollars 
each,  and  included  the  whole  of  the  notes  in  a  single  count 
of  the  declaration.  The  count  describes  the  notes  according 
to  their  tenor  and  legal  etfect,  and  assigns  the  breach  of  the 
promise  to  pay  as  to  each  and  to  the  whole  of  the  notes. 

To  this  declaration  the  defendants  specially  demurred,  and 
assigned  for  cause,  a  want  of  form  by  joining  the 
notes  in  the  *same  count.  The  Circuit  Court,  hold-  ['"^'450] 
ing  the  demurrer  not  well  taken,  overruled  it,  and  ren- 
dered final  judgment  for  the  plaintiff.  A  writ  of  error  has 
been  prosecuted,  and  it  is  now  assigned  for  error — First,  that 
the  declaration  contains  different  and  distinct  causes  of  action 
in  one  count,  and  that  this  count  is  therefore  double  ;  Sec- 
ondly, that  the  judgment  on  the  demurrer  should  have  been 
respondeas  ouster. 

It  is  now  argued  by  the  counsel  for  the  plaintiffs  in  error, 
that  although  the  several  and  distinct  promises  of  the  defend- 
ants could  be  joined  in  one  action,  yet  the  promises  being  se^ - 
eral  and  distinct  they  should  have  been  declared  on  in  separate 
and  distinct  counts. 

To  this  position,  it  may  be  remarked,  that  the  present  case 
is  not  one  of  a  misjoinder  of  causes  of  action  so  different  in 
their  nature  as  to  fall  within  the  rule  which  would  render  a 
declaration  bad  because  of  such  joinder  ;  nor  can  we  perceive 
how  it  is  a  cause  even  for  special  demurrer  for  want  of  form. 
The  count  is  no  way  defective  in  its  form,  but  it  is  said  to 
be  defective  in  substance,  because  it  combines  the  six  notes  in 
the  description  thereof,  and  has  assigned  the  breach  of  non- 
]-:ayment  of  all  in  the  same  count.  And  it  is  further  insisted 
that  each  note  should  have  been  set  out  in  different  counts, 
and  that  not  being  done  the  declaration  is  double. 

The  cause  assigned  in  the  special  demurrer  and  the  argu- 
ment used  to  support  it  are  inconsistent.  One  alleges  the  want 
of  form  as  the  defect,  and  the  argument  charges  the  act  of 
joining  the  notes  in  the  description  of  them  in  the  count  as 
matter  of  substance,  and  insists  on  this  ground  that  this  fact 
sustains  the  want  of  form  alleged. 
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There  is  no  misdescription,  no  incongi-iiity  or  want  of  accu- 
racy or  certainty  in  tlie  count  which  is  even  formally  ]i*erfect : 
and  hence  the  cause  of  demurrer  assigned  is  not  establislied. 
We  are  entirely  satisfied  that  no  valid  objection  can  be  raised 
to  the  count. 

The  six  notes  are  identical  with  each  other,  being  for  flie 
same  sum,  of  the  same  date,  and  payable  at  the  same  time,  and 
might  well  be  joined  in  the  same  count  most  conveniently, 
without  ambiguity  or  perplexity.  Indeed  it  is  most  desirable, 
where  it  can  be  done  without  ])roducing  confusion,  when  the 
causes  of  action  are  of  the  same  nature  and  may  be  clearly  set 
forth  together,  that  tliis  mode  of  declaring  should  be  adoj)ted. 
No  ])ossib]e  embarrassment  can  arise,  for  the  defendant  may 
avail  himself  of  every  defense.  He  may  plead  sjjecially  to 
each  note  sejiarate  matters  of  defense,  or  he  may  plead  the 
general  issue  and  give  special  matter  in  evidence  in  defense  to 
any  or  to  all  the  notes.  Suppose,  instead  of  the  six  notes, 
there  had  been  but  one  payable  by  installments  on  six 
[*451]  ditlerent  days,  would  it  be  "-objected  that  the  prom- 
ises and  breaches  could  not  be  set  forth  in  the  same 
count?  We  aj)]U'ehend  not.  The  promises  then  being  on 
sej'tarate  pieces  of  ])aper  will  not  surely  change  the  rule  nor 
the  reason  of  it,  nor  can  the  count  be  double  because  it  de- 
scribes several  notes.  The  description  of  the  six  notes  in  se]"- 
arate  counts  would  have  been  no  more  clearly  nor  accurately 
described  than  they  have  been  in  one,  and  the  useless  verbiage 
which  would  in  framing  them  have  to  be  observed  is  thus 
desirably  avoided. 

The  authorities  cited  by  the  counsel  for  the  j^laintifTs  in 
error,  and  particularly  those  in  Gould's  Pleading,  are  far  fi-um 
sustaining  the  grounds  assumed  in  su])p(irt  of  the  writ  of  error, 
while  those  in  the  4th  and  i;3th  Johnson's  Kei>(»rts,  clearly  sus- 
tain the  Court.  In  our  system  of  ]iractice  it  is  of  intiin'te  im- 
portance to  introduce  ]irecision  and  conciseness ;  and  wliat- 
ever  tends  to  dispense  with  prolixity  and  useless  recapitulation, 
should  be  encouraged. 

On  the  second  |)oint  the  practice  is  ])lain.  The  judgment 
in  chief  was  cctrrect.  If  the  defetidants  wished  to  ])lead  t<i  the 
merits  of  the  action,  they  should  have  witlulrawn  their  do- 
nnirrer,  and  ai)i)lie<l  to  the  Court  to  answer  over.  This  doubt- 
less would  liave  been  granted.  It  could  not  comi^el  the  with- 
drawal of  the  denuirrer;  and  as  the  defendants  chose  to  stand 
by  it,  the  (circuit  Court  could  render  no  other  than  a  iinal 
judgment  on  the  pleadings  as  they  stood. 

Tlie  judgment  is  attirmed  with  costs. 

Judijment  affirmed. 
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William  Ltistn,  plaintiff  in  error,  v.  Charles  Buck- 
ingham and  WoLCOTT  Huntington,  defendants  in 
error. 

Error  to  Fayette. 

Vaktance — IJleading — Proof. — In  an  action  upon  a  promissory  note 
against  the  maker,  the  declaration  described  the  note  as  made  by  William 
Linn.  The  note  produced  in  evidence  was  signed  "  Wm.  Linn:"  Held, 
there  was  no  variance,  and  that  the  proof  was  sufficient. 

Security  for  costs — Partnership. — It  is  no  objection  to  a  security 
for  costs   that  it  is  signed  by  a  firm  in  their  co-partnership  name. 

Where  a  security  for  costs  was  written  upon  the  back  of  the  declaration 
in  a  cause,  but  the  title  of  the  Court  did  not  appear  in  the  same:  Held, 
that  it  was  a  sufficient  compliance  with  the  statute. 

Note — Defense — Verification. — A  defendant  can  not  deny  the  execu- 
tion of  a  promissory  note,  upon  which  he  is  sued,  or  dispute  its  genuineness, 
unless  he  verify  his  denial  by  affidavit. 

This  cause  was  tried  at  the  October  term,  1838,  of  the 
Payette  Circuit  Court,  before  the  Hon.  Sidney  Breese.  Judg- 
ment was  rendered  for  the  defendants  in  error. 

*Upon  the  declaration,  the  following  security  for     [*452] 
costs  was  indorsed : 
"  Charles  Buckingham  and  \ 
Wolcott    Huntington   v.  >• 
JViUiam,  Linn.  '     ) 

"We  hereby  enter  ourselves  as  security  for  costs  in  this  en- 
titled cause,  and  acknowledge  ourselves  bound  to  pay  all  costs 
that  may  accrue,  either  to  the  opposite  party,  or  to  any  of  the 
officers  of  this  Court,  in  pursuance  of  the  laws  of  the  State  of 
Blinois. 

CowLES  &  Keum." 

L.  Davis  and  F.  Forman,  for  the  23laintiff  in  error,  cited  R. 
L.  170,  §  23,  (Gale's  Stat.  199,)  165-6,-  §  1  (Gale's  Stat.  195); 
Printed  Opinions  288,  {ante  388,)  201,  {ante  252,)  114  (  ante 
165);  13  Johnson,  486. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  assumpsit  on  a  promissory  note.  The 
declaration  is  in  the  usual  form,  with  the  money  counts,  to 
which  the  defendant  pleaded  non-assumpsit.  The  defendant, 
before  pleading  in  the  Circuit  Court,  moved  the  Court  to  dis- 
miss the  cause  from  the  docket,  because  the  plaintiffs  were 

Cited:  Security  for  costs.  1  Scam.  59?;  3  Id.  184.  When  denial  must 
be  under  oath.    16  111.  270. 
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iion-residejits  at  the  time  of  the  conimencement  of  the  action, 
and  had  not  tiled  a  snfhcient  bond  for  the  payment  of  costs,  in 
confoi-mity  to  the  provisions  of  the  statute  in  such  cases. 
Proof  of  non-residence  was  niade,  and  a  bond,  it  appears  from 
the  record,  was  indorsed  on  tlie  declaration,  signed  in  the 
]iartnership  name  of  the  attorneys.  The  Circuit  Court  refused 
the  application;  and  the  defendant's  counsel  excepted.  The 
cause  was  then  submitted  to  the  Court  for  trial,  without  the 
intervention  of  a  jury  ;  and  the  plaintiffs,  having-  proved  the 
co-partnershi]i,  produced  in  evidence  a  note  corresponding  to 
the  one  described  in  the  declaration,  signed  "  Wm.  Linn,'"  and 
there  rested  their  case.  Whereupon  the  defendant  moved  for 
a  nonsuit,  because  the  jilaintiffs  had  failed  to  prove  that  the 
note  offered  in  evidence,  signed  "Wm.  Linn,''  was  executed 
by  William  Linn. 

Two  grounds  are  now  assigned  for  error.  First,  the  re- 
fusal of  the  Court  to  dismiss  the  suit  for  the  alleged  insuffi- 
ciency of  tlie  bond  for  costs ;  Secondly,  tlie  refui-al  of  the 
Court  to  nonsuit  the  plaintiffs  upon  the  evidence  produced. 

Upon  the  first  point  it  is  to  be  remarked,  that  the  record 
shows  a  b(^nd  written  on  the  declaration  entitled  in  the  cause, 
and  substantially  in  the  form  prescribed  by  the  act  requiring 
security  for  costs  to  he  given  in  certain  cases.  It  is  urged, 
that  because  the  entitling  of  the  cause  does  not  state  it  to  be 
in  any  Court,  it  can  not  relate  to  the  action  dC-cribeil 
[*4:53]  in  the  declaration  ;  *and  that  tl^erefore  the  bond  is 
not  in  conformity  to  the  law.  We  do  not  perceive 
the  force  of  the  objection.  On  tlie  contrary,  it  would  be  do- 
ing violence  to  a  reasonable  interpretation  of  the  facts  of  the 
case,  to  sui)]iose  that  the  security  given  related  to  any  other 
cause  than  tbe  one  described  in  tbe  dec'aration,  and  corre- 
sponding with  the  one  entitled  in  the  bond  for  security  of  costs. 
Tlie  bond  is  entirely  sufficient  and  perfect.  The  fm-ther  ol)- 
jection,  that  it  is  signed  in  the  co-partnership  name  of  the 
attorneys,  omitting  tbeir. Christian  names,  seems  not  to  be  a 
gutHcient  objection  to  its  validity.  The  ])roceedingstobe  had 
to  enforce  the  performance  of  the  condition  of  the  bond,  might 
he  rendered  as  effectual  as  if  each  liad  subscribed  his  name  at 
full  length.  The  second  objectittn  can  not  be  sustained.  By 
the  ritli  section  of  the  "  Act  conrcniinfj  Praciice  in  Couris 
of  Law,''  (R.  L.  4SJ);  Gale's  Stat.  531,)  approved  2!>th  of 
.i:imi:iry,  1S27,  it  is  declared,  "  Thiit  no  jierson  shall  be  ])er- 
niilted  to  deny  on  trial,  the  execution  of  any  instrument  in 
Mriting,  whether  sealed  or  not,  ujion  which  any  action  may 
liavc  been  brought,  unless  such  jierson  so  denying  the  same, 
bIuiII,  if  defendant,  verify  his  jilea  by  affidavit." 
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By  tlie  practice  under  tliis  section  of  tlie  act,  it  was  unneces- 
sary for  the  plaintiffs  to  prove  the  execution  of  the  note  ;  and 
having  shown  the  existence  of  the  co-partnership,  to  whom  the 
note  was  payable,  the  defendant  could  not  controvert  its 
validity,  or  dispute  its  genuineness. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

Old  Note.  See  Kettelle  v.  Wardell,  decided  Dec.  term,  1839,  ^josf;  War- 
nock  V.  Russell,  avte  383;  Seward  v.  Wilson,  and  note,  ante  192. 

See,  also,  Vance  and  Breese  v.  Funk  et  al.,  decided  June  term,  1840, 
■where  it  was  held  that  the  execution  of  a  note  signed  J.  E.  Vance  &  Co., 
could  not  be  denied  under  a  plea  of  the  general  issue  unaccompanied  by  an 
affidavit  of  its  truth.     2  Scam. 

Variances.    Ante  193,  206,  272,  332;  Peyton  et  al.  v.  Tapjlan,  ante  388. 


William  Hunter,  Bartholomew  Whalen,  and 
James  Whalen,  plaintiffs  in  error,  v.  The  People 
OF  THE  State  of  Illinois,  defendants  in  error. 

Er7-or  to  Edgar. 

Change  op  venue — Transmission  op  transcript  and  papers. — Where 
A,  B,  C  and  D  were  jointly  indicted  in  the  Edgar  Circuit  Court,  and  A 
alone  moved  for  and  obtained  a  change  of  venue  to  the  Clark  Circuit  Court, 
without  the  consent  of  the  others,  where  he  was  tried;  and  after  his  trial, 
the  indictment,  without  any  order  of  Court,  was  returned  to  the  Edgar 
Circuit  Com-t,  and  B,  C  and  D  called  upon  to  plead  to  the  same: 
Held  that  the  *proceedings  Avere  regular,  and  that  the  indictment  [*454j 
as  to  B,  C  and  D  must  be  considered  as  remaining  under  tlie  control 
of  the  Edgar  Circuit  Court,  and  that  no  trial  could  be  had  elsewhere.  The 
Circuit  Court  of  Clark  county  should  have  ordered  the  original  indictment  to 
be  returned  to  Edgar  county,  and  retained  a  copy  thereof  upon  its  own 
records.* 

O.  B.  FicKLiN,  for  the  plaintiffs  in  error. 

A.  C.  Fkench,  State's  Attorney,  for  the  defendants  in  error. 

SjifiTH,  Justice,  delivered  the  opinion  of  the  Court : 

This  case  is  submitted  on  the  following  agreed  state  of  facts. 

The  defendants  were  jointly  indicted  at  the  April  term  of 

the  Circuit  Court  of  Edgar  county,  1837,  for  a  riot.      At  the 

September  term  of  the  same  year,  Andrew  Hunter,  one  of 

the  defendants,  applied  for  a  change  of  venue  for  himself 

^  Change  of  venue — Transmission  of  transcript  and  papers.  See  Starr  & 
C.  111.  Stat.  Ch.  146,  T[  28.  See,  also.  Smith  v.  People,  36  111.  290;  Noecker 
V.  People,  91  111.  494;  Goodhue  v.  People,  94  111.  37. 
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only,  which  was  ordered  and  tlie  indictment,  together  with  tlie 
other  papers  in  the  cause,  were  transmitted  to  the  Clark  Cir- 
cuit Court,  where  Andrew  Hunter  was  tried  at  the  Xovemher 
term,  1837.  After  the  trial  in  the  Clark  Circuit  Court,  the 
eame  indictment  on  which  Andrew  Hunter  was  tried  was 
brought  back  to  the  Edgar  Circuit  Court,  without  any  order 
of  the  Court  therefor;  and  William  Hunter,  Bartholomew 
Whalen  and  James  Wlialen  were  called  to  plead  to  the  indict- 
ment. It  is  now  subniitl:ed  by  the  attorney  for  the  People, 
and  the  counsel  for  the  defendants,  who  did  not  join  in  the 
change  of  venue,  whether  or  not  the  Circuit  Court  of  Edgar 
county  was  ousted  of  its  jurisdiction  over  them,  by  the  change 
of  venue  to*  Clark  Circuit  Court. 

In  the  case  of  Clark  v.  27ie  People^  decided  in  this  Court 
in  1833,  {ante,  117,)  it  is  said,  "It  is  argued  that  if  the  venue 
should  be  changed  on  the  application  of  one  of  several  defend- 
ants indicted  jointly,  that  it  would  bedithcult  if  not  impossible 
to  try  the  others,  as  the  indictment  would  have  to  be  sent  to 
the  adjoining  county  with  the  accused."  The  only  point  de- 
cided in  that  caseVas,  the  right  of  one  of  several  defendants 
indicted  jointly,  to  a  change  of  venue,  which  the  Circuit 
Court  had  refused;  which  judgment  was  reversed. 

It  is  not  to  be  disguised  that  the  act  allowing  a  change  of 
venue,  in  i-CL^ard  to  criminal  olfenses,  is  extremely  defective  ; 
and  jiarticularly  as  to  the  disjiosition  whicli  shall  be  made  of 
the  other  defendants,  after  a  change  of  venue,  and  trial  shall 
have  been  had  as  to  one  or  more  of  them.  No  provision  is 
made  for  the  disposition  of  the  indictment  by  the  Court  to 
which  it  is  transmitted,  after  the  change  of  venue  is  awarded, 
and  its  iinal  action  has  been  had  on  the  J^arty  who  fought  tlie 
change.  The  policy  of  the  act,  in  its  present  shajie,  may  well 
be  doubted  ;  and  however  just  tlie  ])rinciples  on  which  it  has 
been  fomuled,  from  the  means  it  atVords,  there  can  be 
[*455]  no  doubt  that  it  is  often  *resorted  to,  and  used  in 
many  cases,  fortho  prostration  of  thecriminal  justice  of 
the  country.  Its  terms  are  too  general  and  indeiinite  ;  and 
no  corroborating  facts,  or  the  details  of  circumstances,  to  es- 
tablish the  trutli  of  the  cause  for  the  cliange  sworn  to  by  the 
defenilant,  to  sustain  his  belief,  is  reipiired. 

If  he  swears,  in  his  mere  belief,  that  any  one  of  the  causes 
named  in  the  statute  exists,  no  matter  how  or  by  what  means 
or  information  he  lias  arrived  at  the  conclusion,  or  how  im- 
])robal)le  or  untrue  it  may  a])pear,  no  discretion  is  left  to  the 
C^)iirt  to  (U'termine  the  justice  of  the  a]>plication.  The  change 
must  be  awarded.  The  present  case  must  be  decided  (Hi  its 
own  merits.     The  Court,  in  its  own  opinion,  (in  the  case  of 
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Clark  V.  The  People^  merely  recapitulated  the  arguments  of 
counsel,  without  at  all  admitting,  much  less  deciding,  that  a 
defendant  a  case  like  the  present  could  not  be  properly  and 
legally  tried,  notwithstanding  the  embarrassments,  suggested. 

The  case,  in  the  agreement  of  submission,  admits  that  the 
indictment  was  returned  to  the  Circuit  Court  of  Edgar  without 
an  order  ;  and  on  looking  into  the  record,  it  does  not  appear 
how  the  indictment  was  remanded  or  returned.  The  only 
question  then  to  be  determined  under  the  case  made  is, 
whether  the  Circuit  Court  of  Edgar  county  ever  lost  jurisdic- 
tion of  the  cause,  as  relates  to  the  three  defendants  who  did 
not  desire  a  change  of  venue. 

It  must  be  conceded  that  they  could  not  be  tried  in  the  Cir- 
cuit Court  of  Clark,  to  which  the  venue  of  the  cause  in  regard 
to  the  other  defendant,  without  their  consent,  was  changed ; 
and  indeed  it  might  well  be  questioned  whether  even  by  con- 
sent the  Circuit  Court  of  Clark  could  take  cognizance  of  the 
case.  The  indictment,  for  all  legal  purposes,  must  be  consid- 
ered as  still  remaining  under  the  control  of  the  Circuit  Court 
of  Edgar  county  ;  and  no  trial  could  be  had  elsewhere.  The 
Circuit  Court  of  Clark  should  have  entered  an  order  causing 
the  indictment  to  be  returned  to  the  Circuit  Court  of  Edgar, 
retaining  a  copy  on  itsrecords  ;  but  although  this  was  not  done, 
it  does  not  follow  that  the  Court  of  Edgar  was  ever  ousted  of 
its  jurisdiction,  as  to  the  three  other  defendants ;  and  as  the 
indictment  was  returned  to  the  Court  where  it  was  found,  it 
is  not  considered  important,  whether  it  was  done  in  pursuance 
of  a  formal  order  of  the  Clark  Circuit  Court,  on  its  records, 
or  by  the  direction  of  the  Court  verbally  to  its  clerk.  It  was 
properly  returned,  although  the  law  is  silent  as  to  the  manner 
of  the  return.  If  this  is  not  regular  and  sanctioned  by  legal 
rule,  public  justice  might  be  defeated  in  numerous  instances. 
No  injustice  is  done  the  defendants.  They  are  deprived  of  no 
right  whatever ;  nor  is  any  obstacle  or  inconvenience  created 
thereby. 

As  the  statute,  allowing  the  change  of  venue,  is 
silent  as  to  the  *future  disposition  of  the  cause,  [*456] 
after  trial  of  those  who  have  sought  the  change  of 
venue,  it  might  equally  be  said,  that  the  Court  to  which  the 
indictment  is  sent  has  no  power  to  remand  the  indictment ; 
and  if  so  there  would  be  a  complete  failure  of  justice.  IS'o 
principle  of  decision  should  be  adopted  unless  it  is  just  and 
reasonable  in  its  character;  and  where  the  contrary  would 
manifestly  be  the  result,  it  ought  to  be  avoided,  unless  the 
grounds  of  inevitable  necessity  interpose  another  or  a  modified 
course.     It  is  then  inconsistent  with  the  reason,  the  right  and 
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the  justice  of  tlie  case,  that  the  defendants  should  escape  a 
trial  for  the  offense  charged,  by  the  act  of  their  co-defendant, 
in  taking  the  change  of  veinie ;  and  we  can  perceive  no  sutfi- 
cient  reason  for  arresting  the  judgment  rendered  in  this 
cause. 

The  judgment  is  affii-med  with  costs. 

Judgment  affirmed. 


JoH?^  Duncan,  plaintiff  in  error,  v.  The  People  of 
THE  State  of  Illinois,  defendants  in  error. 

Error  io  Clinfon. 

Indictment — Caption. — That  portion  of  an  indictment  which  recites 
the  choosingr.  selecting  and  swearing  ot  the  grand  juiy,  according  to  the  form 
prescribed  in  §  L52  of  the  Criminal  Code,  is  not  a  count  or  a  portion  of  a 
count  of  the  indictment;  it  is  only  the  caption.  , 

Same — Motion  to  quash. — A  motion  to  quash  an  indictment  containing 
two  counts,  which  is  sustained  as  to  the  first,  and  o\orruled  as  to  the  second, 
does  not  affect  the  caption  of  the  indictment. 

Where  the  second  count  in  an  indictnient,  the  first  having  been  quashed 
because  it  did  not  state  tlie  presentment  to  be  upon  oath,  recited  that  '*  The 
grand  jurors  aforesaid,  chosen,  selected  and  sworn  as  aforesaid,  in  the  name 
and  by  the  authority  of  the  People  of  the  State  of  Illinois  id-'oresaid,  on 
their  oaths  aforesaid,  do  further  present:"  Hchl,  that  the  count  Wiis  sulH- 
cient. 

The  following  points  were  made  by  the  counsel  for  ihe 
])laintiff  in  error: 

1.  Every  count  must  be  ])erfect  in  itself,  or  good  by  refer- 
ence to  a  perfect  count.  Stark.  331-2  ;  1  Chitty  Crim.  Law, 
167,  20.5. 

2.  If  the  Court  was  right  in  quashing  the  lirst  count,  as  the 
second  count  referred  to  the  iirst,  the  wlu>le  indictment  should 
lia\e  been  quashed.  13  Johns.  484-5  ;  1  Chitty  Crim.  Law, 
247,  241). 

3.  For  the  same  reason  judgment  should  have  been  arrest- 
ed 

A.  Cowi.KS,  J.  M.  Kkim  and  J.  Kevnoi^ds,  for  the  plaintiff 
in  error. 

[*457]         *Gk()Kok  W.  Oi.nkv,  Attorney  General,  for  the  de- 
fendants in  error. 

Smith,  Justice,  delivered  the  o])inion  of  the  Court: 

48U 


DECEMBEE  TEEM,  1838.  457 

Duncan  v.  The  People. 

This  was  an  indictinent  'contaming  two  counts  ;  the  first,  for 
an  assault  with  intent  feloniously  to  kill  and  murder;  the  sec- 
ond, for  an  assault  with  intent  to  do  a  great  bodily  injury,  with- 
out any  considerable  provocation,  contrary  to  the  statute  in 
such  cases  provided.  A  motion,  before  pleading,  was  made  by 
the  defendant,  to  quash  tlie  indictment,  for  defects  ap])earing 
on  its  face.  The  Circuit  Court,  on  the  motion,  quashed  the  first 
count,  and  refused  the  application  as  to  the  second. 

The  defendant  was  tried  on  the  second  count,  and  convicted. 
He  then  moved  in  arrest  of  judgment, which  motion  the  Circuit 
Court  overruled,  and  rendered  final  judgment  on  the  conviction. 
A  writ  of  error  has  been  prosecuted  in  this  Court,  and  it  is  now 
assigned  for  error — First,  That  the  Circuit  Court  ought  to  have 
arrested  the  judgment  in  the  cause,  because  as  the  first  count 
did  not  show  a  presentment  on  oath,  and  being  bad  and  quashed 
by  the  Court,  the  second  count  being  only  good  by  reference 
to  the  first,  the  second  should  also  have  been  Cjuaslied.  Sec- 
ondly, Because  the  first  count  being  stricken  out,  there  is  no 
averment  of  the  impaneling,  selecting  and  swearing  of  the 
grand  jury;  and  therefore  the  second  count  is  bad. 

In  considering  the  second  objection,  it  will  be  well  to  deter- 
mine what  was  stricken  out,  on  the  motion  to  quash  the  in- 
dictment. 

That  portion  of  the  indictment  which  recites  the  clioosing, 
selecting  and  swearing  of  the  grand  jury,  according  to  the  form 
provided  in  §  152  of  the  Criminal  Code  of  this  State,  in  which 
it  is  described  as  the  commencement  of  the  indictment,  can  not 
be  considered  as  the  count  itself,  or  a  portion  thereof.  It  is  but 
the  caption  prescribed  by  the  act. 

The  facts  narrated  after  this  caption,  or  commencement  of 
the  indictment,  is  the  count ;  and  this  alone,  we  consider,  was 
stricken  out  by  the  Court,  on  the  motion  to  quash ;  and  con- 
sequently the  second  count  would  be  good  by  reference  to  this 
caption. 

Apart,  however,  from  these  considerations,  the  first  objection 
can  not  be  sustained,  because  the  second  count  is  perfect  in  itself 
without  reference  to  the  first.  That  count  recites  that,  "  The 
grand  jurors  aforesaid,  chosen,  selected  and  sworn,  as  aforesaid, 
in  the  name  and  by  the  authority  of  the  People  of  the  State  of 
Illinois  aforesaid,  on  their  oaths  aforesaid  do  further  present."  If 
the  words  "aforesaid"  in  this  recital  are  considered  as  surplus- 
age, then  the  second  count  is,  without  any  reference  whatever, 
entirely  sufficient  in  itself;  and  shows  a  presentment  on  the  oath 
of  the  jurors,  conformably  to  strict  form.  Without, 
however,  *considering  it  as  surplusage,  the  count  is  p4:58] 
not  vitiated  by  the  use  of  the  word  aforesaid. 
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Neitlier  of  the  groTmds  assumed  as  error  being  sufficient, 
the  judgment  of  the  Circuit  Court,  is  affirmed  with  costs. 

Judgment  ajfinned. 


The  People  of  the  State  of  Illinois,  cx  relatione, 
William  Teal,  v.  John  Pearson,  Judge  of  the 
Cook  Circuit  Court. 

Aj'pJicatioii  for  a  u-rif  of  Maiulamus. 

Plkading — Declaration  ox  note — ^Pkactice. — ^V^len  an  action  is 
hroii^ht  upon  a  promissory  note,  and  a  declaration  is  filed  containing  a  spe- 
cial count  on  the  note,  and  the  common  counts,  and  a  copy  of  the  note  is  filed 
with  the  declaration,  it  is  unnecessary  to  file  an  account  in  order  to  give  the 
note  in  evidence  under  the  common  money  counts. 

Where  the  Circuit  Court  granted  a  continuance  because  an  accoimt  was 
not  filed  with  a  declaration  upon  a  promissory  note — which  also  contained 
the  usual  common  counts— although  the  plaintiff  offered  to  file  a  stipulation 
that  lie  claimed  to  recover  only  upon  the  note  which  was  filed  with  the  dec- 
laration ten  days  before  the  session  of  the  Court,  unless  the  phiintift"  would 
strike  the  common  counts  out  of  his  declaration,  the  Supreme  Court  granted 
a  peremptory  writ  of  miindanms  to  the  judg(»  of  the  Circuit  Court,  com- 
mandij)g  the  Court  to  proceed  with  the  cause  without  requiring  the  account 
to  l)e  filed. 

Mandamus. — Setnhle,  That  where  a  notice  of  an  application  for  a  writ 
of  mandnnms  to  a  judge  of  the  Circuit  Court,  is  served  upon  the  opposite 
party  in  interest,  and  the  judge  of  the  Court,  and  the  law  is  plain,  the  Su- 
preme Court  will  grant  a  peremptory  writ  in  the  first  instance. 

William  Tkal  instituted  a  suit  against  John  B.  F.  Itussell, 
Francis  Peyton,  and  Josiah  E.  McCJlure,  in  the  Cook  Circuit 
Court,  on  the  IHh  of  Decenilier,  1S37,  by  summons,  rctui-nable 
to  tlie  March  term,  1M)S.  Tlie  summnn.s  was  returned  (hdy 
executed  uiKtn  Peyton  and  ]\rcChire,  "Russell  iKit  found." 

On  the  22d  day  of  February,  more  than  ten  days  before  tlie 
session  of  the  March  term  of  the  Court,  the  i>]aintitVs  filed  their 
declaration  in  said  cause,  upon  i\  promis.sory  note.  The  decla- 
ration contained  a  count  on  the  note,  and  the  usual  connnon 
I'ounts.  A  copy  of  the  note  was  tiled  with  the  declaration,  but 
no  account  was  tiled. 

At  the  March  term  of  the  Court,  the  defendant,  Peyton, 
''  movi'd  the  Court  to  continue  the  cause  because  the  decla- 
I'ation  has  a  s|)ecial  count,  and  the  common  counts  ;  there  is  no 
account  tiled  for  tlu^  money  counts." 

At  the  ]\ray  term,  IS^S,  'of  said  ('ourt,  the  lion.  John  Pear- 
son ])residing,  the  defendant  having  renewed  his  motion,  the 
plaintiff  made  a  cross-motion  to  "be  permitted  to  tile  a  stipula- 
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tion  that  lie  claims  to  recover  in  this  cause  upon  the 
promissory  *note  only,  a  copy  of  which  was  filed  with  [*459] 
the  declaration  in  this  cause  on  the  2 2d  of  February, 
1838,  and  that  upon  the  tiling  of  the  said  stipulation,  the  said 
motion  made  by  the  said  defendant  for  the  continuance  of  the 
cause,  be  denied,  and  that  the  Court  proceed  with  the  trial 
of  the  cause  in  its  regular  order  on  the  docket,  (npon  such 
stipulation  being  filed,)  unless  the  defendant  shall  show  some 
other  sufficient  ground  for  a  continuance,"  and  offered  to  file 
said  stipulation.  The  Court  thereupon  ordered  "  that  said 
cross-motion  be  denied,  and  that  the  defendant's  motion  be 
allowed,  and  the  said  cause  be  continued  at  the  p]aintift"'s costs, 
unless  the  said  plaintiff  strike  out  of  the  declaration  the  said 
common  money  counts." 

The  said  William  Teal  presented  the  record  of  said  cause, 

and  the  following  notice  and  certificate,  to  the  Supreme  Court, 

at  the  June  term,  1838: 

"  Cook  Circuit  Court. ' 

Willicvm  Teal 

V. 

John  B.  F.  Utissell, 
Francis  Peyton,  and 
Josiah  E.  McClure. 

The  plaintiff  in  this  cause,  by  Butterfield  and  Collins,  his 
attorneys,  hereby  gives  notice  to  this  honorable  Court  and  the 
defendants,  that  he  will  make  an  application  to  the  next 
Supreme  Court  of  this  State,  to  be  held  at  Vandalia,  on  the 
first  Monday  in  June  next,  that  a  mandannis  be  issued,  to  the 
judge  of  this  Circuit  Court,  directing  him  to  vacate  the  order 
disallowing  the  cross-motion  made  by  the  plaintiff  in  this 
cause,  on  Friday  the  10th  inst.,  and  that  he  allow  the  said  cross- 
motion  and  proceed  to  the  trial  of  the  said  cause  as  in  the 
said  cross-motion  prayed,  and  that  the  Court  make  such 
further  or  other  order  as  justice  may  require,  and  prays  that 
this  motion  be  entered  on  the  records  of  this  Court. 

BuTTEKFiELD  and  Collins, 

Plaintiff's  att'ys. 

May  19,  1838. 
To  the  Hon.  J.  Pearson,  Judge  of  said 

Court,  and  Messrs.  Grant  and  Pey-  ' 

ton,  att'ys  for  defts." 

"  We  acknowledge  service  of  copy  of  the  foregoing  notice 
this  27th  day  of  May,  1838. 

Gkant  and  Peyton, 
Att'ys  for  defts." 
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[*460]  *  "  State  of  Illinois, 
Cook  County,  \ 
I,  Richard  J.  Hamilton,  Clerk  of  tlic  Circuit  Court  of  said 
county,  do  certify,  That  on  the  24th  of  May,  1838,  this  ]iaper 
was  tiled  among  the  ]mpers  of  the  case  wherein  W.  Teal  is 
plaintitf,  and  John  B.  F.  Kussell  et  al.  are  defendants,  and  was 
ordered  to  be  stricken  from  the  file  by  the  judge  of  said  Court. 
"Witness  my  hand,  at  Chicago,  this  2Sth  day  of  May,  A.  D. 
1838. 

R.  J.  IlAJkiiLTON,  Clerk." 

Points  made,  and  authorities  cited  by 

Justin  Butterfield  and  James  H.  Collins  for  the  relator: 

At  common  law,  where  the  declai-ation  does  not  disclose  the 
particulars  of  the  plaintitf's  demand,  the  defendant  has  a  right 
to  obtain  a  judge's  order,  directing  the  plaintiff  to  deliver  to 
the  defendant  a  bill  of  j^articulars  of  his  demand  by  a  certain 
day.     Tidd's  Practice,  534. 

"  The  bill  of  ])articulars  must  not  be  made  the  instrument 
of  that  injustice  which  it  is  intended  to  ]u-event."  /^(?;'Mans- 
lield,  Chief  Justice,  in  ILUwood  v.  Walter,  2  Taunt.  224. 

The  statute  of  this  State  re<iuiring  a  co])y  of  the  account, 
where  the  action  is  brought  on  an  account,  to  be  tiled  with  the 
declaration,  was  not  intended  to  introduce  any  new  ]irineii)lo 
into  the  laws  of  this  State.  It  has  been  settled  as  well  before 
as  since  the  statute  of  Ann,  that  the  holder  of  a  promissory 
note  may  give  it  in  evidence  under  the  general  counts  for 
money  lent,  or  money  had  and  received. 

The  ])laintitf  has  the  same  right  to  give  the  note  in  evidence 
under  the  money  counts,  as  under  the  count  ujkui  the  note. 
2  Lord  Jlaymund,  775 ;  2  Strange,  7iy  ;  3  Burr.  1516;  2  Johns. 
235 ;  8  Johns.  81 ;  12  Johns.  i)U.  _  . 

The  only  way  in  whicli  the  erroneous  decision  of  the  Cir- 
cuit judge  in  this  case  can  be  corrected  by  this  Coiu-t,  is  by 
tlie  issuing  of  a  matidaimis. 

The  Supreme  Court  of  this  State  liave  original  jurisdiction 
in  cases  of  man  Jam  us.  Article  6,  §  2  of  the  Constitution  of 
this  State. 

"A  writ  of  mandamas  is  of  a  most  extensively  remedial 
nature,  and  issues  in  all  cases  where  the  ]nn-ty  has  a  riglit  to 
have  a  thing  done,  and  has  no  other  sj)ecitic  means  of  com- 
pelling its  performance. 

It  issues  to  the  judges  of  any  inferior  court,  commanding 
them  to  do  justice,  according  to  the  powers  of  their  office, 
whenever  the  same  is  delayed;  for  it  is  the  ])eculiar  business  of 
the  Court  of  King's  Bench   to  supevintend  all  inferior  tribu- 
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uals,  and  therein  enforce  the  due  exercise  of  those 
judicial  or  ministerial  powers  *with  which  the  crown     [*461] 
or  legislature  have  invested  them."    3  Blac.  Com.  110. 

"When  the  Superior  Court  of  the  City  of  New  York  granted 
a  new  trial,  on  the  ground  of  newly  discovered  evidence,  and  it 
appeared  that  the  evidence  alleged  to  benewly  discovered  was 
merely  cumulative,  the  Supreme  Court  of  the- State  of  ISTew 
York  granted  a  peremptory  mandamus  to  the  judges  of  the 
Superior  Court  of  the  City  of  New  York,  to  vacate  the  rule 
granting  a  new  trial. 

In  this  case,  the  Court  say,  a  nnandamus  will  not  be  awarded 
when  the  subordinate  tribunal  has  an  al)solute  discretion,  with- 
out other  control  than  its  own  judgment — as  where  criminal 
courts  are  authorized,  in  their  discretion,  to  tix  the  period  of 
imprisonment  of  convicts  within  certain  periods,  or  to  impose 
tines  within  certain  amounts  ;  but  when  the  law  has  given  to 
the  parties  rights  as  growing  out  of  a  certain  state  of  facts, 
then  discretion  ceases,  and  if  the  tribunal  charged  with  the 
matter,  commit  an  error,  its  acts  will  be  reviewed.  The 
People  V.  The  Superior^  Court  of  the  City  of  New  York,  10 
Wend.  285. 

Where  a  Court  of  Common  Pleas  set  aside  a  report  of  refer- 
ees, on  the  merits,  the  Supreme  Court  awarded  a  peremptory 
tnandamus  commanding  them  to  vacate  the  rule.  12  Wend.  240. 

The  Supreme  Court  of  New  York  awarded  a  peremptoiy 
mandamfiis  to  the  judges  of  the  Court  of  Common  Pleas  of  the 
City  and  county  of  New  York,  commanding  them  to  vacate 
a  rule  to  set  aside  a  fieri  facias.  Blunt  v.  Greemvood,  1 
Cowen,  15. 

On  an  ap]:)lication  for  a  mandamus,  where  both  parties  are 
heard,  and  there  is  no  dispute  about  the  facts,  and  the  law  is 
with  the  application,  a  peremptory  onandainus  will  be  granted 
in  the  first  instance.  In  such  a  case,  the  Court  will  not  put 
the  party  to  the  useless  delay  of  going  through  with  the  forms 
of  an  alternative  mandamus,     dixparte  Pogers,  6  Cowen,  52f3. 

Under  this  state  of  the  facts  and  the  law,  the  relator  asks 
this  Court  to  award  a  peremptory  mandmnus  against  the  Cir- 
cuit judge,  commanding  him  to  vacate  the  order  made  by  liim 
denying  the  relator's  cross-motion  for  leave  to  file  a  stipula- 
tion that  he  claimed  to  recover  on  the  note  only,  and  com- 
manding him  to  allow  the  said  motion. 

A  mandamus  is  the  only  remedy  the  plaintiff  can  have  in 
this  case.  It  is  conceived  that  a  writ  of  error  will  not  lie. 
The  act  of  the  special  session  of  1837  (Acts  of  July,  1837, 100; 
Gale's  Stat.  540),  only  gives  a  writ  of  error  for  "  overruling  a 
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motion  for  a  continuance  " — but  not  for  refusing  to  proceed 
and  try  a  cause. 

James  Grant  and   F.  Peyton  opposed  the  motion. 

[*462]         *Fer  Wilson,  Chief  Justice  : 

This  motion  must  be  granted.  The  case  is  too 
clear  to  admit  of  doubt.  I  cannot  conceive  upon  what  ground 
the  judge  of  the  Court  below  refused  to  grant  the  relator's 
motion.  It  was  impossible  for  the  plaintiff  to  tile  an  account, 
imless  he  manufactured  one  for  the  occasion.  The  statute  only 
}-eqnires  an  account  to  be  tiled  where  the  action  is  in  reality 
brought  upon  an  account.  The  object  of  the  statute  is  to  ap- 
])rise  the  defendant  of  the  precise  nature  of  the  claim  which 
he  is  called  upon  to  answer.  The  tiling  of  an  account,  when 
the  plaintiff  had  no  claim  besides  the  note,  would  not  have 
given  the  defendants  any  additional  information.  Besides,  the 
offer  to  tile  the  stipulation  removed  all  doubts,  if  any  could 
jiossibly  exist  before,  as  to  the  exact  nature  of  the  plaintift'^s 
demand.     Let  a  peremptory  writ  issue. 

Motion  alloired. 
Smith  and  Lockwood,  Justices,  not  liaving  been   jircsent  at 
the  argument  of  this  cause  at  the  last  June  term,  gave  no 
ojjiinion. 

Note.    See  the  case  of  The  People  ex  rel.  R.  C.  Bristol   r.  John  Pearson, 
aiid  note,  2  Scam.  189,  206. 


Alfred  Edwards  and  Benjamin  F.  Boswortii,  appel- 
lants, V.  Augustus  Todd,  appellee. 

Apjyeal from  Cook. 

Set-opf — Unliquidated  damages. — Under  §  17  of  the  practice  act,  un- 
Ikiuidated  damages  arising  r.r  roiifrocfii  maj'  be  set  off  in  an  action  of  as- 
mnipsit.     The  rule  was  different  under  the  act  of  1819. 

Where  the  plaintiff  l)ronght  an  action  of  assumpsit  to  recover  the  aniomit 
of  freightagriK'd  to  be  paid  l)y  the  defendants  for  tlic  transportation  of  tlieir 
LTonds  from  Buffalo  to  ('liicagD,  and  the  defendants  pleaded  tli<^  gener.d  issue, 
and  gave  notice  of  their  intention  to  give  in  evidence  under  that  plea,  tliat 
a  ])ortion  of  the  goods  agr(>ed  to  be  transported,  exceeding  in  vahie  tlii> 
wliole  amount  of  the  freiglit  claimed,  was,  through  the  negligence,  careless- 
ness and  improner  coniluct  of  tiie  i)hiintitf .  lost  and  destroyed  on  the  voyage ; 
and  on  the  trial  offered  to  iiitrcKhue  such  evidence,  first,  by  way  of  set-off. 
iind  secondly,  by  way  of  reducing  the  damages  claimed:  Ilrlff.  that  the  evi- 
dence wa.s  admissible  a.s  Avell  as  a  set-off.  as  in  reduction  of  damages. 

Cited:  Unliquidated  damages,  right  to  set-off.  27  111.348;  84  Id. 500; 
.'?  Scmn.  299;  16  Bradw.  556.  Set-off.  wlien  nroper.  5  Gilm.  280;  3  Jd. 
2:'2.  What  is  a  good  claim  on.  1  Id.  25.  When  right  of  lien  does  not 
Lxisr.     18  111.  288.     Sue  Sturr  A:  C.  111.  Stat.  1791  ct  scq.,  notes. 
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CoNSTRrcTiON. — The  words  "claim  or  demand,"  in  the  section  of  the 
statute  allowing  set-offs,  is  to  be  confined  to  such  as  arise  from  "  contracts  or 
agreements,  express  or  implied." 

This  cause  was  tried  at  the  August  term,  1837,  of  the  Cook 
Oh-cuit  Court,  before  tlie  Hon.  Jesse  B.  Thomas.  Judgment  was 
rendered  for  the  ]ilaintifl:  in  the  Court  below  for  1354.66  and 
costs,  from  which  the  defendants  appealed  to  this  Court. 

T.  FoED,  fo]'  the  appellants. 

*James  Grant,  for  the  appellee,  relied  on  the  fol-  [*4:63] 
lowing  authorities : 

15  Yesey;  2  Cowen;  1  Chit.  Plead.  601;  Babington  on  Set- 
off, 11  at  top,  24,  25,  26  at  margin;  1  Taunton,  137;  6  Term 
R.  488  ;  J^ reeman,  v.  Hyatt,  1  Blackstone  R.  391 ;  .Doweland 
V.  Thomjpsoix  et  al.,  2  Blackstone  R.  901,  exactly  in  point; 
Breese,  107,  Gregg  v.  James  and  Phillips  ;  Hanna  &  Co.,  v. 
Pleasants  and  Bridges,  2  Dana,  269  ;  5  Monroe,  1. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assmnpsit  to  recover  the  amount  of 
freight  agreed  to  be  paid  for  the  transportation  and  delivery 
of  a  certain  quantity  of  merchandise,  from  Buffalo,  in  New 
York,  to  the  port  of  Chicago,  in  the  State  of  Illinois. 

The  declaration  contains  the  usual  counts.  The  defendants 
pleaded  the  general  issue,  and  gave  notice  of  their  intention  to 
give  in  evidence,  under  that  plea,  that  a  portion  of  the  goods 
agreed  to  be  ti-ansported,  exceeding  in  value  the  whole 
amount  of  the  freight  claimed,  was,  through  the  negligence, 
carelessness,  and  improper  conduct  of  the  plaintiff",  lost  and 
destroyed  on  the  voyage.  On  the  trial,  the  defendants  offered 
to  introduce  such  evidence,  first,  by  way  of  set-off,  and 
secondly,  by  way  of  reducing  the  amount  sought  to  be 
recovered  in  the  action. 

The  Circuit  Court  rejected  the  evidence  as  inadmissible, 
deciding  that  the  plaintiff"  was  entitled  to  recover  freight  as 
charged,  on  such  portions  of  merchandise  as  had  been  safely 
transported  and  delivered  to  the  defendants,  and  had  been 
received  by  them;  and  that  it  was  not  competent,  in  this 
action,  for  the  defendants  to  set  off"  the  value  of  the  merchan- 
dise lost,  under  their  notice;  nor  could  it  be  introduced  for  the 
purpose  of  reducing  the  amount  of  freight  contracted  to  be 
]iaid,  and  due  for  such  portions  of  the  goods  as  had  been 
delivered  to  the  defendants,  and  received  by  them.  This 
instruction  of  the  Circuit  Court,  being  excepted  to  on  the 
trial,  is  now  assigned  among  other  causes  for  eiTor. 

The  question  thus  presented  for  consideration  will  necessa 
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rily  involve  a  decision  on,  and  a  just  and  reasonaWe  interpreta- 
tion of,  our  statute  allowing  set-ofts.  By  the  ITtli  section  of 
the  ])ractice  act,  approved  29tli  January,  1827,  (R.  L.  491 ; 
Gale's  Stat  532),  it  is  provided  that  "  The  defendant,  or  defend- 
ants in  any  action  brought  on  a  contract  or  agreement,  either 
express  or  implied,  having  claims  or  demands  against  the 
]:)laintiff  or  plaiutitfs  in  such  action,  may  plead  the  same  or 
give  notice  thereof,  under  the  general  issue  as  is  ])rovided  in 
the  12tli  section  of  the  act;  or  under  the  plea  of  payment — 
and  the  same  or  such  part  thereof,  as  the  defendant  or  defend- 
ants shall  prove  on  trial,  shall  he  set  off  and  allowed 
[*464]  *against  the  ]>laintilf's  demand."'  The  12th  section, 
referred  to  in  this  provision,  declares  that  "  the 
defendant  may  plead  the  general  issue,  and  give  notice  of 
the  special  matter  intended  to  he  relied  on  as  a  defense  on  the 
trial ;  under  which  notice  the  defendant  shall  be  permitted  to 
give  evidence  of  the  facts  therein  stated,  as  if  the  same  had 
been  sjiecially  pleaded  and  issue  taken  thereon." 

In  the  investigation  to  be  made  on  this  ]x)int,  it  is  im]:)ortant 
to  inquire,  whether  the  "  claim  or  demand  "  of  the  defendants, 
being  of  an  unliciuidated  character,  forming  a  distinct  breach 
of  a  yjortion  of  the  ])laintifl''s  contract  to  transport  and  deliver 
the  merchandise,  and  which  would  form  a  substantive  cause 
of  action  in  itself  against  him,  could,  under  the  section  of  the 
act  rpioted,  be  the  subject  of  a  set-oif.  The  liability  of  the 
plaintiff  to  account  for  the  mei-cliandise  received  bv  him,  and 
agreed  to  be  transported  by  his  bill  of  huling,  and  alleged  to  be 
lost,  must  depend  on  the  fact  whether  the  loss  was  occasioned 
by  the  dangers  of  the  navigation,  which  were  excepted  in  the 
bill  of  lading,  or  by  the  negligence  and  unskillful  conduct  of 
the  ])laintilf,  in  the  management  and  navigation  of  the  vessel 
of  which  he  was  the  master.  The  ]iroof  of  negligence  and 
unskillful  conduct  devolved  on  the  defendants  to  establish  ; 
and  if  j)roved,  would  render  the  master,  who  is  j^laintilf  in  the 
action,  liable  to  answer  for  the  loss  occasioned  by  his  own  mis- 
conduct and  ignorance  ;  and,  though  it  is  conceded,  would 
necessarily  involve  a  complication  of  facts  and  (juestions  to  be 
decided,  yet,  for  many  good  reasons  of  ])olicy  antl  justice, 
f-hould  be  in(|iiired  into,  and  allowed  to  be  set  otf  against  the 
])laintiirs  demand,  to  the  amount  of  the  actual  value  of  the 
merchandise  proved  to  liave  been  thus  lost  or  destroyed.  It 
can  not  be  denied,  that  in  an  action  against  the  master  as  a 
common  carrier,  he  would  be  liable  to  refund  to  the  extent  of 
the  injnry  sustnined,  under  such  a  state  of  facts;  and  if  by  a 
reasonable  inter]  retation  of  the  act  allowing  set-offs,  and  with- 
out a  ]ierver8ion  of  its  obvious  imj-ort,  this  can  be  done,  no 
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good  reason  can  be  shovv-n  wliy  tlie  defendants  slioukl  be  driven 
to  seek  redress  in  a  separate  action  against  the  master  of  the 
vessel. 

The  language  of  our  act  in  the  section  quoted  is,  that  the 
defendant  in  any  action  brought  on  any  contract  or  agreement, 
either  express  or  implied,  having  claims  or  demands  against  the 
plaintiff  in  the  action,  such  claims  or  demands  "  shall,  on  proof, 
be  set  off  and  allowed  against  the  plaintiff's  demand."  This 
section  then  defines  by  its  terms  all  actions  arising  ex  contractu/ 
and  would  seem  necessarily  to  have  given  an  interpretaxion  to 
the  nature  of  the  claim  or  demand,  which  it  is  declared  shall 
be  set  off  against  the  plaintiff's  claim,  for  the  recoveiy  of 
which  he  has  brought  his  action.  Set-off's  are  to  be  mutual,  it 
is  agreed ;  and  in  the  present  case  the  defendants  ask 
no  more  than  the  *right  of  charging  the  plaintiff  with  [*465] 
the  value  of  the  goods  which  he  has  not  delivered 
conformably  to  the  terms  of  his  contract;  and  which,  they 
allege,  have,  by  his  own  acts  of  unskillfulness  and  negligence, 
been  lost. 

The  gist  of  the  right  to  make  the  set-off  arises  from  the 
failure  to  perform  that  portion  of  the  plaintiff's  contract 
which  embraced  the  stipulation  to  deliver  the  lost  goods,  as 
well  as  those  not  lost ;  and  the  plaintiff  does  not  seek  to  re- 
cover freight  for  any  other  portion  than  those  that  were  de- 
livered and  accepted  by  the  defendants. 

The  performance  by  the  master  of  the  vessel  of  his  part  of 
the  contract  on  which  the  action,  itself  is  founded,  and  whether 
or  not  he  shall  be  excused  for  the  non-performance  of  a  por- 
tion of  it,  by  reason  of  the  loss  occasioned  by  the  dangers  of 
navigation,  without  any  act  of  his  arising  from  ignorance  of 
his  profession  or  negligence  on  his  part,  is  then  the  matter  in 
controversy.  The  investigation,  then,  is  confined  to  an  ascer- 
tainment of  the  performance  of  the  contract  between  the  par- 
ties, according  to  its  import  and  legal  eff'ect ;  and  no  objection 
is  perceived  to  a  course  which  in\^olves  the  inquiry  whether 
the  contract  has  been  so  performed  as  to  entitle  the  plaintiff  to 
recover  the  whole  or  a  part  of  the  compensation  agreed  to  be 
allowed  for  the  service  stipulated  to  be  performed  ;  or  whether 
by  his  own  acts  of  negligence  and  ignorance  he  has,  in  the  at- 
tempts to  do  such  service,  occasioned  a  loss  to  the  defendants 
for  which  he  is  accountable,  and  which  should  be  deducted 
from  the  compensation  for  such  portion  of  the  contract  as  has 
been  well  performed. 

The  section  allowing  set-offs  is  peculiar  in  its  phraseology, 
and  differs  most  materially  from  the  English  statute  concern- 
ing set-offs,  as  also  from  that  of  Kentucky,   and  from  that  of 
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several  of  the  'other  States  of  the  Union,  and  is  altogether  dif- 
ferent from  that  which  was  enacted  m  this  State  in  lyll>,  and 
M'hich  existed  until  the  present  act  rej^.ealed  it. 

The  decisi(jn  referred  to  by  the  plaintiff's  conn  el  in  Dana's 
Keports,  ('2  Dana,  2f)9,)  was  decided  nnderthe  act  of  Kentucky, 
which  declares  that  where  any  suit  for  a  debt  or  demand  is 
depending,  it  shall  be  lawful  for  the  defendant  on  the  trial,  if 
the  plaintiff  be  indebted  to  him,  to  plead  the  same  in  discount 
or  by  way  of  set-off  ;  and  it  is  decided  in  that  case,  ''  That  this 
statute  meant  moneyed  demand  in  its  strictest  legal  sense,  and 
rendered  it  of  about  the  same  signification  as  debt." 

The  act  2  George  11  declares,  "  That  where  there  are  mu- 
tual debts  between  the  plaintiff  and  defendant,  one  debt  may 
be  set  off  against  fhe  other.'' 

This  act  was  amended  by  the  act  8  George  11,  it  having  been 
doubted  whether  mutual  debts  of  a  different  nature 
P-iGG]  could  be  *set  off  against  each  other  ;  and  it  was  de- 
clared that  notwitiistanding  such  debts  were  deemed 
in  law  to  be  of  a  different  nature,  still  they  were  allowed  to 
Ite  set-off,  unless  in  cases  where  a  debt  accrued  by  reason  of  a 
].enalty  declared  in  a  bond,  in  which  case  a  special  jn-ovision  is 
made  that  the  same  shall  be  jileaded  in  bar,  so  that  no  more 
shall  be  allowed  than  is  justly  due. 

The  loth  section  of  tlie  act  of  the  22d  March,  IS  10,  (R. 
L.  of  1811),  142,  149,)  provided  that,  "'  If  two  or  more  dealing 
together  be  indebted  to  each  other  on  bonds,  bills,  bargains, 
])romises,  accounts  or  tlie  like,  and  one  of  them  connnence  an 
action  in  any  court,  if  the  defendant  can  not  gainsay  the  deed, 
bargain  or  assumption  on  which  he  is  sued,  it  shall  be  lawful  for 
such  defendant  to  ])lead  payment  of  all  (»r  a  jiart  of  the  debt 
oi-  sum  demanded,  and  give  such  bond,  bill,  receipt,  account 
(»r  bargain,  in  evidence." 

From  an  examination  of  this  statute,  as  comiirehensivc  as  it 
may  be,  it  appears  by  the  teinis  "c/aif/i  or  (leiiunul,"  \ised  in 
the  present  act,  to  have  been  the  intention  of  the  legislature 
to  place  the  right  <»f  set-off  on  a  still  broader  foundation,  an<l 
to  liave  embraced  a  class  of  claims  and  demands  which  could 
not  luive  been  set  off  under  the  act  of  1819  of  this  State.  Un- 
flcr  the  British  act,  that  of  Kentucky,  and  the  act  of  ourGen- 
(•ral  Assembly  of  1819,  not  a  doubt  could  exist  that  the  set-off 
was  re(juircd  to  be  nmt\ial,  and  could  not  be  of  an  unlicpii- 
dated  character.  l>y  the  connuon  law,  before  the  statute  of  set- 
olf,  wlun-e  there  were  nnitual  cross-demands  unctuniectcd  with 
each  other,  a  defendant  c()u1d  not  in  a  C\)urt  of  law  defeat  thi; 
action  by  establishing  that  the  i)laintitf  was  iiidebted  to  him, 
even  in  a  larger  sum  than  that  sought  to  be  recovered,  and  re- 
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lief  could  only  be  obtained  in  a  court  of  equity.  Yet,  at 
common  law,  and  before  the  enactment  of  tlie  statute  of  set- 
off, a  defendant  was  entitled  to  retain  or  claim  by  way  of  de- 
duction, all  just  allowances  or  demands  accruing  to  him,  or 
l^ayments  made  by  him  in  respect  to  the  same  transaction  or 
account  which  forms  the  ground  of  action.  This  can  not  be 
strictly  considered  a  set-off,  but  is  in  the  nature  of  a  deduc- 
tion. 

Under  this  rule  the  defendants  might  be  supposed  to  have 
had  the  right  of  showing  that  the  goods  not  delivered  were 
lost  by  the  causes  alleged,  and  as  their  value  was  readily  ascer- 
tainable and  susceptible  of  accurate  proof,  by  showing  their 
cost  at  the  place  of  purchase,  they  were  entitled  to  have  their 
value  deducted  from  the  plaintiff's  claim  for  compensation. 

The  claim  would  not  partake  of  that  uncertain  character 
which  marks  cases  of  unliquidated  damages,  which  are  sought 
to  be  recovered  in  actions  arising  from  causes  purely  ex  delicto/ 
and  which,  it  is  equally  certain,  were  not  intended  to 
be  embraced  *within  the  terms  "  claim  or  demand,"  [*467] 
and  which  are  to  be  confined  to  such  as  arise  from 
'■  contracts  or  agreements,  express  or  implied,"  as  specified  in 
the  section  allowing  set-offs,  and  beyond  which,  being  the 
boundary,  we   are  not  to  pass. 

As  the  plaintiff  would  be  liable  for  the  loss  of  the  merchan- 
dise, in  an  ordinary  action  of  assumpsit ;  and  as  it  is  manifest 
that  our  law  allowing  set-offs,  not  only  embraces  cases  not 
comprehended  in  the  British  and  American  statutes  referred 
to,  and  has  been  greatly  extended  beyond  those  embraced  in 
the  act  of  1819,  it  would  be  incorrect  to  apply  the  decisions 
made  under  those  laws  to  the  present  act,  as  evidence  that  the 
interpretation  of  the  act  should  be  the  same.  Some  doubts 
have  heretofore  existed  as  to  the  true  construction  of  this  act, 
but  when  we  reflect  on  the  intention  of  its  framers,  and  the 
objects  it  was  intended  to  accomplish,  those  doubts  must  be 
dissipated. 

From  a  careful  and  attentive  examination  and  consideration 
of  the  question  submitted  in  this  case,  we  are  of  opinion  that 
the  Circuit  Court  ought  to  have  admitted  the  evidence  pro- 
posed to  be  offered ;  and  that  it  was  admissible  under  the 
])leadings,  as  well  in  the  nature  of  a  set-off,  as,  also,  for  the 
]nu"pose  of  reducing  the  amount  sought  to  be  recovered  by 
the  plaintiff. 

The  judgment  of  the  Circitit  Court  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  that  Court  to  award  a 
venire  facias  de  novo. 

Judgment  reversed. 
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GuRDON    S.  Hubbard  and     Henry    G.   Hubbard, 
appellants,  v.  Elias  Freer,  appellee. 

Appeal  from  the  Mumciiyal  Court  of  the  City  of  Chicago. 

Appeals  from  .rusTicES — Bond. — In  appeals  from  justices  of  the 
peace,  where  an  appeal  bond  is  decided  to  be  insufficient,  the  statute  is  im- 
perative that  the  Court  shall  permit  "  a  good  and  sufficient  bond  "  to  be 
filed. 

Amendment. — ^Where  the  appeal  bond  was  signed  by  one  of  the  two  ap- 
pellants, as  follows,  "Hubbard  &  Co.  [Seal]:"  Held  that  the  bond  was 
amendable. 

This  cause  was  tried  at  the  November  term,  1837,  of  tlie 
Municipal  Court  of  the  City  of  Chicago,  before  the  Hon. 
Thomas  Ford. 

James  Gkant  and  F.  Peyton,  for  the  appellants,  cited  K. 
L.  395.     (Gale's  Stat.  409.) 

[*468]  *LocKwooD,  Justice,  delivered  the  opinion  of  the 
Court : 

This  action  was  commenced  hy  Freer,  against  Gurdon  S. 
and  Henry  G.  Hubbard,  before  a  justice  of  the  peace,  and 
judgment  rendered  against  the  defendants.  An  a])peal  was 
taken  to  the  Municipal  Court  of  the  City  of  Chicago  ;  and  tlic 
ap))eal  bond  was  executed  in  the  name  of  the  firm,  to  wit, 
"  Hubbard  'Sc  Co.,"  with  only  one  seal.  Freer  made  a  motion 
to  dismiss  the  appeal,  on  account  of  the  defective  execution 
of  the  bond,  and  the  defendants  made  a  cross-motion,  to  per- 
mit them  to  amend  the  bond,  or  tile  a  new  one.  The  motion 
to  dismiss  was  granted,  and  the  cross-motion  overruled.  This 
Court  has  frequently  decided,  that  where  an  apjjcal  bond  is 
adjudged  to  be  insulHcient,  the  statute  is  imj^erative,  that  the 
Circuit  (^ourt  shall  i)ermit  a  "good  and  suflicient  bond''  to  be 
tiled.  The  refusal  to  grant  this  permission,  was  therefore 
error. 

The  judgment  of  dismissal  is  reversed  with  costs,  and  the 
cause  remanded,  with  directions  to  the  Court  below,  to  per- 

CiTKD :  Permission  to  file  good  bond.  78  111.  524.  Right  to  amend  bond. 
11  111.  546. 
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mit  the  defendants  below  to  file  a  good  and  sufficient  bond, 
and  then  proceed  to  try  the  cause  on  its  merits. 

Judgment  reversed. 

Note.  See  Dednian  v.  Barber,  ante  254;  Swaffordr.  The  People,  ante2%%; 
Grain?;.  Bailey  et  al.,  ante  321;  Yunt  v.  Brown,  atite  264. 


James  Beeey,  appellant,  v.  William  Hamby,  appellee. 

Appeal  from  Alexander. 

County  Treasurer — Note  payable  to. — A  County  Treasurer  has  no 
authority  whatever  to  take  a  note  payable  to  himself  as  treasurer;  nor  has 
he  any  authority  to  assig-n  or  transfer  such  a  note. 

A  suit  can  not  be  maintained  in  the  name  of  a  County  Treasurer.  Sed 
quere. 

Quere,  Whether  an  action  in  the  name  of  the  county  can  be  maintained 
upon  a  note  payable  to  the  County  Treasurer. 

This  was  an  action  instituted  by  the  appellee  against  the  a]% 
pellant,  in  the  Alexander  Circuit  Court,  upon  the  following 
note: 


One  day  after  date,  I  promise  to  the  treasurer  of  Alex- 
ander county,  for  the  use  and  benefit  of  the  county,  one  hun- 
dred dollars  for  value  received.  As  witness  my  hand  and  seal. 
Unity,  June  24th,  1837.  James  Bekry.     [l.  s.]  " 

On   which  is  the  following  assignment : 

"  For  value  rec'd  I  hereby  assign  the  within  note  to  Will- 
iam Hamby.     Jan.  26,  1838.  Thomas  Howard, 

Treasurer  of  A.  C." 

*David  J.  Baker,  for  the  appellant.  [*469] 

L.  Davis  and  F.  Fokman,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  'hj  petition  and  su7nmons,  on  a  promis- 
sory note  payable  to  the  "  Treasurer  of  Alexander  county," 
for  one  hundred  dollars,  and  assigned  by  the  treasurer  to  the 
plaintiff  in  this  action. 

The  petition  avers  that  at  the  time  of  the  making  of  the 
note,  and  at  the  assignment,  the  assignor  was  the  treasurer  of 

Cited:  Authority  to  sue,  who  has  not.     3  Gil.  S5.    Want  of  power  in 
County  Treasurer  to  take  under  a  particular  promise.    16  111.  170. 
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llie  county.  The  defendant  craved  oyer  of  the  note  and  tlie 
assignment,  and  demurred.  The  Circuit  Court  overruled  the 
dennirrer,  and  gave  judgment  for  the  amount  of  the  note. 

This  decision  is  alleged  for  error,  and  the  points  are  now 
made,  that  the  note  is  a  void  and  inoperative  instrument,  the 
treasurer  of  Alexander  county  not  being  a  person  cajjable  in 
law  of  contracting,  and  having  no  authority  to  assign  the  note. 
We  have  no  doubt  on  both  the  points  made.  The  treasurer 
of  the  county  had  no  authority  whatever  to  take  a  note  jiaya- 
ble  to  himself  as  treasurer.  His  duties  are  prescribed  in  the 
revenue  law  creating  the  office  ;  and  no  power  is  given  him  in 
the  act,  to  take  notes  or  securities  in  his  official  character  from 
any  person ;  nor  is  he  created  an  artificial  person  in  law,  capa- 
ble of  suing  as  treasurer  ;  consequently  no  suit  could  be  main- 
tained in  tiie  name  of  the  treasurer.  As  the  treasurer  could 
not  take  the  note,  the  assignment  was  equally  nugatory.  He 
could  not  confer  on  the  assignee  a  right  Avhich  he  did  not 
possess  himself;  nor  could  he,  by  the  assignment  in  the  name 
of  Thomas  Howard,  Treasurer  of  Alexander  county,  vest  an 
interest  in  the  plaintiff,  to  enable  him  to  maintain  an  action  in 
his  own  name  on  the  note.  Whether  an  action  in  the  name 
of  the  county  could  be  sustained  for  money  had  and  received, 
(u-  money  loaned  and  advanced,  is  not  now  before  us  for  ad- 
judication. 

Judgment  reversed  with  costs. 

Judgment  reversed. 


Nathanirl  J.  Brown,  impleaded  with  George  B. 
Field,  plaintiff  in  error,  y.  John  Knower  and  Ben- 
JA3IIN  Knower,  defendants  in  error. 

Error  io  the.  Mioiicipnl  Court  of  the  City  of  Chicago. 

Ltaiui-itv  ok  iNDonsEKS. — ^Vlle^e  there  are  several  indorsers  orassigfiiors 
of  a  note,  wlio  indorse  the  same  consecutively,  the  liability  of  each  is  sev- 
eral and  not  joint. 

Statutk. — Thf  liability  of  the  iissiprnor  of  a  notf.   nndor  the 
[*470J     statute  ot   tliis  State,  is  continp-'nt;  *and  the   holder  is  rt'f|uin'd  to 
show  due  dilig^^nce  to  obtain  payment  from   the  maker,  before  he 
can  resort  to  the  assignor. 

JuDOMKNT  was  rcndcrcd  in  this  cause  for  the  defendants  in 
error,  by  default,  for  $1.^>;^.37  and  costs,  at  the  April  term, 
1^38,  of  the  Municipal  Court  of  the  City  of  Chicago. 
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J.  Btjtterfield,  for  the  plaintiff  in  error. 

1.  When  defendants  indorse  a  note  consecutively,  they  can 
not  be  sued  thereon  jointly.     3  Peters,  477. 

2.  Where  there  is  judgment  by  default,  upon  a  promissory 
note,  and«the  money  counts  are  in  the  declaration,  it  is  error 
to  have  the  damages  assessed  by  the  clerk,  without  entering  a 
nolle  proseqici  to  the  common  counts.     6  Cowen,  40. 

I.  ISr.  Arnold,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assuvipsit  on  a  promissory  note,  by 
the  holder  against  the  defendants,  as  assignors,  who  are  sued' 
jointly.  The  declaration  shows  the  defendants  assigned  the 
note  separately,  in  their  individual  names  and  not  jointly. 

Judgment  having  been  entered  against  Brown,  Field  not 
having  been  served  with  process,  the  question  is  now  made, 
whether  the  action  can  be  sustained  against  Brown  in  its  pres- 
ent form.  Thei'e  can  be  no  doubt  that  the  liability  of  each  is 
several,  and  not  joint.  The  action,  in  its  present  form,  has 
been  misconceived.  The  liability  of  the  assignor  of  a  note, 
under  our  statute,  making  promissory  notes  assignable,  is  con- 
tingent; and  the  holder  is  rec[uired  to  show  due  diligence  to 
obtain  payment  from  the  maker,  before  he  can  resort  to  the 
indorser,  or  more  proj^erl}^,  the  assignor. 

The  judgment  is  erroneous  as  to  Brown,  not  merely  because 
the  declaration  has  omitted  to  aver  due  diligence  to  obtain 
payment  of  the  maker,  but  more  especially  so,  because  of  a 
misjoinder  of  defendants  in  the  action. 

The  judgment  is  reversed  with  costs. 

Judgment  reversed 

Note.    See  Humphreys  v.  Collier  et  al.,  ante  47. 
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[*471]     *Abel  Gilbert  and  wife,  plaintifts  in  error, 
V.  David  Maggord,  defendant  in  error. 

Error  to  Will. 

MoKTGAGE — FoRECi-osuRE — PARTIES. — Where  a  mortgagre  was  executed 
by  6.  and  his  wife,  and  judgment  was  rendered  upon  a  scire  facias  to  fore- 
close the  same  against  G.  and  his  wife:  i/e/rZ,  that  the  wife  was  properly 
made  a  defendant,  and  that  the  judgment  was  not  erroneous. 

Same — Dower. — That  in  order  to  bar  the  wife's  right  of  dower,  she 
should  be  made  a  part}' defendant  in  a  scire  facias  to  foreclose  a  mortgage. 

Practice — Error. — Where  there  is  judgment  oa  a  denmrrer  against  the 
party  demurring,  if  he  wishes  to  avail  himself,  in  the  Supreme  Court,  of  the 
grounds  raised  by  the  demurrer,  he  must  stand  by  his  demurrer  in  the  Court 
below;  otherwise  he  will  be  precluded  from  assigningt>>r  error  the  judgment 
of  the  Circuit  Court. 

By  a  rule  of  the  Supreme  Court,  no  errors  Avill  be  inquired  into,  but  sucl> 
as  are  assigned. 

This  cause  was  heard  in  the  Will  Circuit  Court,  before  the 
lion.  John  Pearson.  Judgment  was  rendered  for  the  defend- 
ant in  error. 

J.  M.  Strode,  J.  Gkant,  J.  Y.  Sca^lmon,  and  G.  Si'kikg, 
for  the  plaintiffs  in  error. 

J.  BuTTEKFiELD,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  a  ])roceedin2:  under  the  statute,  by  scire  ^farurs,  to 
foreclose  a  mortgage.  The  defendants  pleaded  several  pleas. 
The  ])lainti{f,  in  the  Circuit  Court,  confessed  the  si.xth  jilea  of 
the  defendants,  and  replied  new  matters  in  avoidance.  To 
this  replication  the  defendants  denuirred,  which  dennn-ror 
being  overruled  by  the  Court,  the  defendants  rejoined  to  the 
replication,  and  took  issue.  The  several  issues  were  tried,  and 
verdict  and  judgmi'ut  rendered  for  the  j)laintilf.  It  is  now 
assigned  for  error,  lirst,  that  the  writ  is  insutlicient  in  law  to 
maintain  the  action;  secondly,  that  the  Circuit  Ci>urt  erred 
in  overruling  the  defendants'  demurrer  to  the  2)laintitf's 
amended  replicatiiui. 

As  to  the  first  ground,  it  is  not  st;ited  in  what  particular  Ihe 
Avrit  of  5('/wy<zc/(W  was  defective,  or  insutlicient;  and  it  does 
not  apjiear  that  any  objection  to  it  was  made  in  the  Court 

Cited:  Piirties  defendant.  44  111.  38.  Wife  a  proper  party,  when.  41 
111.  11)0;  27  111.  445.  Demurrer  waived  by  plea.  20  ill.  f)!,")!  Parties  in 
chancery,  bill  to  foreclose.    23111. 323.    Error  must  be  assigned.    99111.424. 
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below,  other  than  such  as  was  alleged  and  considered  in  the 
defendant's  sixth  plea.  There  is  consequently  no  other  cause 
of  objection  before  this  Court.  On  the  argument,  it  was  said 
that  the  wife  of  the  defendant  in  the  Court  below,  had  been 
improperly  made  a  party.  She  however  appears  to  have 
pleaded  and  raised  no  objection,  whatever,  of  a  j)ersonal  char- 
acter. 

But  if  it  had  been  objected  formally,  in  the  Circuit  Court, 
we  perceive  no  good  reason  why  she,  having  signed  the  mort- 
gage, should  not  have  been  made  a  defendant  in  the 
proceedings.  On  *the  contrary,  there  appears  to  be  [*472] 
irresistible  reasons  why  she  should  be  joined  and 
made  a  co-defendant,  as  she  was  one  of  the  mortgagors,  and  it 
was  necessary  to  foreclose  her  equity  of  redemption  and  right 
of  dower,  that  a  judgment  should  pass  against  her.  The 
judgment  is  not  i/i  perso7iam  but  in  rem^  and  is  only  for  the 
sale  of  the  mortgaged  premises,  to  satisfy  the  debt,  damages 
and  costs  of  suit. 

With  regard  to  the  second  objection,  it  is  to  be  remarked,  that 
it  has  been  frequently  settled  in  this  Court,  that  where  there 
is  judgment  on  a  demurrer  against  the  party  demurring,  if  he 
wishes  to  avail  himself  of  the  grounds  raised  by  the  demurrer, 
in  this  Court,  he  must  stand  by  his  demurrer  in  the  Court 
below,  otherwise  he  will  be  precluded  from  assigning  for 
error  the  judgment  of  tlie  Circuit  Court.  As  the  defendants 
in  the  Circuit  Court  must  have  asked  leave  to  withdraw  their 
demurrer,  and  rejoin  to  the  plaintitf's  replication,  the  correct- 
ness of  the  decision  of  the  Court  below  on  the  demurrer  can 
not  now  be  inquired  into. 

By  a  standing  rule  of  this  Court,  no  other  errors  shall  be  in- 
quired into  but  such  as  are  assigned.  There  might  possibly 
be  an  exception  to  this  rule  in  a  case  of  an  extreme  character, 
where  great  injustice  might  result  from  a  literal  and  rigid  ad- 
herence to  the  rule ;  but  we  can  perceive  no  reason  for  a  de- 
parture from  it  in  this  case,  and  no  other  grounds  can  then  be 
inquired  into. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Peck  v.  Boggess,  ante  281;  Buckmaster  v.  Grundy,  ante  310. 
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Geokge    Townsexd,    plaintiff  in    error,  v.  Richard 
Briggs,  defendant  in  error. 

Error  to  Schuyler. 

Public  lands — I>rPKOVEMENTS. — A  promise  made  by  a  pnrch;i<:er  of  a 
portion  of  the  piiV)lic  lands  of  the  United  States,  subsequently  to  the  pur- 
chase, to  pay  for  improvements  made  thereon  previous  to  the  sale  of  the 
same,  is  without  consideration  and  void. 

Th.  L.  Dickey,  for  the  plaintiff  in  error. 

LocKwooD  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  commenced  before  a  justice  of  the  ])eace, 
and  brought  by  appeal  into  the  Circuit  Court  of  Sclniyler 
county.  On  the  trial  of  the  cause  in  the  Circuit  Court, 
Eriggs,  the  plaintiif  below,  proved  that  some  five  or  six  years 
ago  he  made  an  improvement  on  the  public  lands: 
[*4:73]  that  subsequent  to  the  making  *of  the  improvement, 
Townsend,  the  defendant  below,  ]iurchased  the  land 
of  the  United  States,  and  in  a  conversation  between  the  jarties, 
Townsend  jiromised  that  lie  would  pay  Briggs  the  vahic  of 
his  improvement  when  ho  was  able.  P^vidence  was  alst» 
given  that  Townsend  was  able  to  ]iay.  There  was  some  other 
testimony  in  the  cause,  which  it  is  uimeccssary  to  state. 
Townsend  objected  to  the  legality  and  suliiciency  of  the  testi- 
mony to  render  him  liable  to  the  action.  The  Circuit  Court 
overruled  the  objection,  and  gave  judgment  for  the  ]ilaintilf 
]»elow;  to  which  decision  the  defendant  excepted,  and  brouglit 
the  cause  into  this  Court  by  writ  of  eiTor.  The  only  question 
])resented  in  this  case  is,  whether  a  jiromise  made  by  a  pui-- 
cliaser  of  the  ])ublic  lands,  to  jiay  for  improvements  made  on 
the  land,  i)revious  to  the  i)urchase  of  the  government,  is  bind- 
ing in  law. 

"Jn  the  case  of  Carson  v.  Clarl-  decided  at  December  teini, 
1833  {ante  113)  and  of  Ilutson  v.  Ove)iu)\f  decided  at 
December  term,  1834,  {aiitc  170),"  this  Court  decided  that  the 
promisi*  made  by  a  vendee,  after  the  purchase  of  the  land 
from  the  goverm'nent,  to  ])ay  for  improvements  made  \\\Mm 
the  land  previous  to  the  purchase,  was  a  promise  without  con- 
sideration and  void.  The  C(»urt  in  the  last  mentioned  case, 
also  decided,  that  the  ''Ad  rehifhv  to  Coutrarls  ^for  tlw  Sale 
of  Im.pi'ovetnents  on  Public   Land,'^  approved  }<ebruary  15, 

Citkd:  Promise,  wlicn  without  consideration.     16  III.  62; 
"See,  also,  Blair  r.  Worley,  aii/e  178. 
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1831,  had  not  made  sucli  promise  binding  on  the  party  mak- 
ing it.  The  promise  proved  in  the  Com't  below  is,  according 
to  tliese  decisions,  without  consideration  and  void. 

The  judgment  of  the  Circuit  Court  must  be  reversed  with 
costs. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois,  ex  relatione 
Nathaniel  J.  Brown  v.  John  Peaeson,  Judge  of 
the  Cook  Circuit  Court. 

Application  for  a  Writ  of  Mandamus. 

Pleading — Declaration  on  bill  op  exchange — Practice. — It  is  un- 
necessary to  file  an  account  with  a  declaration  upon  a  bill  of  exchange  contain- 
ing a  special  count  on  the  bill,  and  the  common  money  counts,  in  order  to 
use  the  bill  as  evidence  under  the  money  counts. 

Mandamus. — Where  the  Circuit  Court  granted  a  continuance  because  an 
account  was  not  filed  with  the  declaration  on  a  bill  of  exchange,  which  con- 
tained a  special  count  and  the  common  money  counts,  although  the  declara- 
tion and  a  copy  of  the  bill  declared  on,  was  filed  more  than  ten  days 
previous  to  the  session  of  the  Court,  the  Supreme  Court  granted  a  writ  of 
mandamus  to  the  judge  of  the  Circuit  Court,  directing  him  to  rescind  the 
order  for  a  continuance,  and  proceed  with  the  cause  upon  the  merits,  with- 
out requiring  the  plaintiff  to  file  an  account  under  the  money  counts. 

*At  this  term  of  the  Court,  the  relator  tiled  a  copy     [*474] 
of  the  record  of  the  cause  of  the  relator  against  Har- 
vey C.  Newcomb,  and  the  following  notice,  and   moved  the 
Court  for  a  writ  of  mandwmus  to  the  judge  of  the  Cook  Cir- 
cuit Court : 
"  Nathaniel  J.  Brown  v.  Harvey  C.  NewGomb. 

Gents — Please  take  notice  that  we  shall  move  the  Su- 
preme Court  of  this  State,  at  the  term  thereof  to  be  hoi  den 
at  Yandalia,  on  the  3d  Monday  of  December  inst.,  upon  the 
transcript  of  the  record  tiled  in  this  cause,  that  a  writ  of  man- 
darmis  be  issued  and  awarded  to  the  judge  of  the  Cook  County 
Circuit,  commanding  him  to  vacate  an  order  made  by  him  in 
this  cause  at  the  last  August  term  of  the  said  Court,  held  at 
Chicago,  denying  a  certain  cross-motion  made  in  the  said 
cause  by  the  said  plaintiff,  for  leave  to  proceed  to  the  trial  of 
the  said  cause,  upon  his  abandoning  all  right  to  give  in  evi- 
dence under  either  of  the  counts  in  the  declaration,  any  demand 
except  the  said  bill  of  exchange  set  forth  in  the  lirst  count  of 
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the  said  declaration  ;  and  that  the  said  judge  grant  and  allow 
the  said  cross-motion. 

Dated  December  10th,  183S. 

Yours,  etc. 

BUTTERFIELD    &    CoLLlNS,  Plff.'s  AttjS. 

To  Messrs.  Arnold  &  Ogden,  Esqrs.,  Deft.'s  Attys." 

'•' We  admit  due  service  of  a  copy  of  the  above  notice  of 
motion,  and  waiving  all  other  questions,  consent  that  the  Court 
make  such  order  in  the  premises  as  may  be  deemed  just. 

Dated  December  12th,  1838. 

Aenold  &  Ogdex,  Deft.'s  Attys." 

The  following  bill  of  exceptions  states  all  the  material  facts 
in  the  case : 
"  Nathaniel  J.  Brovm  v. 

Harvey  G.  Neiocoml). 

Be  it  remembered  that  at  the  August  term  of  the  Cook 
Circuit  Court,  held  at  the  Court  House  in  the  city  of  Chicago, 
on  the  22d  day  of  August,  in  the  year  one  thousand  eight 
hundred  and  thirty-eight,  came  the  defendant,  by  Arnold  tfe 
Ogden,  his  attorneys,  and  moved  the  Court  that  this  cause  be 
continued,  because  there  is  no  account  tiled  under  the  general 
lounts,  and  thereupon  the  saidplaintiif,  by  Buttertield  A:  Col- 
cins,  came  and  made  his  cross-motion  that  he  be  allowed  to 
])roceed  to  trial  in  this  cause,  upon  the  written  instrument  set 
forth  in  the  first  count  of  tlie  declaration,  and  hereby  aban- 
dons all  right  to  give  in  evidence  under  the  other  counts  in 
the  declaration,  any  demand  except  the  said  bill  of  exchange 
set  forth  in  said  lirst  count  of  the  said  declaration,  and  here- 
by consents  that  the  common  counts  in  the  said  declaration 
be  so  far  struck  out  of  the  declai-ation,  saving  only  to 
[*4T5]  the  plaintiff  the  right  to  give  the  said  bill  of  ^exchange 
in  evidence  under  any  of  the  counts  in  the  declaration 
applicable  to  the  said  bill  of  exchange.  And  tberefore  the 
Court  decided  that  the  motion  to  continue  the  said  cause  be 
sustained,  and  the  cross-motion  be  overruled,  and  that  the 
cause  be  continued  at  the  plaintiff's  costs;  to  whidi  decision 
the  plaintiff'  excepted,  and  tendered  to  the  said  Court  this  bill 
of  excej)tions,  which  the  said  Court  has  signed  and  sealed,  ac- 
cording to  the  statute  in  such  case  made  and  jirovided. 

John  Peakson.     [l.  s.]" 

J.  BuTTERFiELD  and  James  H.  Collins,  for  the  relator. 

J.  N.  Arnold  and  M.  D.  Ogden,  contra. 

Per  Curia/m:    The  facts   in  this  case  are   similar   to  those 
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in  tlie  case  of  the  People,  ex  relatione  Teal,  against  the  judge 
of  the  Cook  Circuit  Court,  {ante  458,)  decided  at  this  term 
of  the   Court ;    and  the  same  disposition  must  be  made  of   it. 

Let  a  peremptory  writ  of  inandamus  issue  to  the  judge  of 
the  Cook  Circuit  Court,  dh'ecting  him  to  rescind  the  order 
for  a  continuance,  and  to  proceed  with  the  cause  upon  its 
merits. 

The  costs  of  this  application  will  abide  the  event  of  the  trial 
in  the  Court  below. 

Writ  of  mandamus  granted. 


James  Day,  plaintiff  in  error,  v.  Cushman,  Eaton  & 
Co.,  defendants  in  error. 

Error  to  La  Salle. 

Scire  facias  to  foreclose  mortgage. — Where  a  scire  facias  to  fore- 
close a  mortgage  commanded  the  defendant  to  answer  unto  "  Cushman,  Eaton 
&  Co.,"  without  showing  or  averring  what  persons  composed  the  said  firm: 
Held,  that  the  omission  was  fatal. 

A  scire  facias  to  foreclose  a  mortgage  payable  by  installments,  must  state 
that  the  last  installment  has  become  due. 

In  summary  proceedings  under  a  statute,  the  provisions  of  the  statute 
must  be  strictly  complied  with." 

At  the  September  term,  1837,  of  the  La  Salle  Circuit 
Court,  the  Hon.  Jesse  B.  Thomas  presiding,  judgment  was 
rendered  by  default  against  the  plaintiff  in  error,  upon  the 
foreclosure  of  a  mortgage  by  seire  facias,  for  ^1,219.17  and 
costs  of  suit.  The  cause  was  brought  to  this  Court  by  wa-it  of 
error. 

James  Geant  and  Fe.  Peyton,  for  the  plaintiff  in  error. 

L.  Davis  and  F.  Foemajst,  for  the  defendants  in  error. 

*Smith,  Justice,  delivered  the  opinion  of  the  Court:     [*4:76] 
This   was   a   proceeding   under  the   statute,  on  a 
scire  facias  to  foreclose  a  mortgage.    Amongst  other  errors  as- 

Cited:  Judgment  by  default,  statute  strictly  construed.  4  Scam.  375; 
3  Bradw.  543. 

'"Construction  of  statutes — When  strict. 

Where  a  statute  grants  a  special  poicer  it  should  be  strictly  construed. 
In  addition  to  the  above  case  of  Day  v.  Cushman,  see  Clark  v.  Lewis,  35  111. 
417;  Charles  t;.  Waugh,  35111.315;  Chestnutwood  p.  Hood,  68  111.  132; 
Mitchell  V.  lU.  &  St.  L.  R.  Co.,  68  lU.  286. 
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.signed,  it  is  proposed  to  notice  but  two:  First,  The  sci}'c' 
facias  commands  the  defendant,  in  the  Circuit  Court,  to  an- 
swer the  complaint  of  Cusliman,  Eaten  &c  Co.,  without  disclos- 
ing the  Cliristian  names  of  Cushman  and  Eaton,  or  of  those 
embraced  under  the  terra  Co.  Secondly,  The  scire  facias 
does  not  aver  that  the  last  installment  of  money,  to  secure 
the  payment  of  which  the  mortgage  was  given,  had  fallen 
due. 

It  is  too  obvious  to  doubt,  that  the  omission  of  the  Christian 
names  of  the  plaintiffs  in  the  action,  as,  also,  of  the  names  of 
the  pej"Sons  who  composed  the  Company,  is  fatal ;  equally  so, 
the  neglect  to  state,  as  the  statute  has  declared,  that  the  last 
})ayment  had  become  due,  before  the  suing  out  of  the  scire 
facias.  As  the  proceedings  under  the  statute  are  summary, 
it  should  be  strictly  com])lied  with. 

The  statute  of  jeofails  does  not  cure  the  omissions ;  and 
as  there  has  been  no  appearance,  the  errors  have  not  been 
waived. 


Judgment  rev^ersed  with  costs. 


Judgment  reversed. 


Antoini  Guykowski,  plaintiff  in  error,  v.  The  People 
or  THE  State  of  Illinois,  defendants  in  error. 

Error  to  Cl'nifou. 

Criminat,  i,aw — Waivkr  of  nioiiTS. — In  a  criminal  cause  the  accused 
stinds  on  all  his  ri^ht-s,  and  waives  nothing  which  is  irregular,  and  more  es- 
pecially so  when  life  is  in  question." 

.Tuuous — Aliens. — An  alien  is  not  qualified  to  serve  as  a  juror  in  any 
ca.«e. 

The  declaration  that  certain  qualifications  are  necessary  to  be  possessed  l>y 
the  individual,  to  constitute  him  a  juror,  necessarily  disqualify  the  person  who 
does  not  possess  such  qualifications. 

New  THiAi, — Afkioavits. — The  atfidavit  of  a  prisoner,  upon  a  motion 
for  a  new  trial,  is  prhtia  facie  evidence  of  the  truth  of  the  statements  it- 
contains. 

Cited:  Leg-al  rights  can  not  be  waived.  70111. 178.  Effect  of  swearing 
an  incompetent  juror.  2  Scam.  336;  alienage,  a  disqualification.  3Gil. '2l!>; 
40  111.  35(5. 

"Crhtiiuul  Inw — Wflivvr  of  rights  hi/  drfnidniif. 

The  difi'iidaiit  in  n  rnpital  rase  itiitii  train'  liisriffhfs,  though  he  will  not 
lie  iiresumed  to  have  doni' so  whiTc  flie  record  does  not  expressly  show  his 
consent  thereto.  Perteet  r.  i'eo|>le,  7(^  111.  171.  reviewing  the  al>ov(>  ca.se  of 
(iuvkowski  r.  People.  See  also,  .McKiunev  r.  People,  1?  (Jilni.  .'").')(?;  Chase 
r.  People,  40  III.  .>')(! :  People  r.  Scates,  .'{  Scam.  351;  RalT.rtv  r.  People. 
GG  111.  118;  Uedee  r.  People,  73  111.  321;  Weyrich  r.  People,  89  111.  90. 
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Semble,  That  the  affidavit  of  a  juror  in  support  of  the  verdict  on  a  point 
entirely  digconnected  with  his  acts  or  the  motives  for  his  conduct,  may  be 
admitted  on  a  motion  for  a  new  trial . 

Practice. — Where  the  precept  for  summoning  the  jury  at  a  special 
term  of  a  Circuit  Court  called  for  the  trial  of  a  prisoner  charged  with  a  cap- 
ital crime,  had  been  lost  by  the  sheriif,  and  the.  Court  directed  a  new  one  to 
be  filed  nunc  pro  tunc:  Held,  that  there  was  no  error. 

Objection  to  indictment. — All  mere  formal  objections  to  an  indictment 
should  be  made  before  pleading. 

In  June,  1838,  a  special  term  of  the  Circuit  Court  was  held 
in  Fayette  county,  for  the  trial  of  Guykowski,  the  plaintiff  in 
error,  then  imprisoned  in  the  jail  of  said  county,  on  the  charge 
of  having  murdered  Nelson  Eyall. 

*Tlie  judge  produced  in  Court  the  written  notifica-     p-lTT] 
tion  of  the  sheriff  of  said  county,  requesting  that  a  spe- 
cial term  of  said  Court  he  held  for  the  purpose  of  the  said  trial. 

Tlie  judge  certified  that  he  had  issued  his  precept  to  the 
said  sheriff,  authorizing  him  to  summon  jurors,  and  the  sheriff' 
made  afhdavit  that  the  said  precept  had  been  lost  or  mislaid, 
after  the  jurors  had  been  summoned. 

The  Court  thereupon  ordered  a  precept  to  be  filed  nunc  jpro 
tunc. 

The  defendant,  by  his  counsel  moved  to  quash  the  array, 
which  motion  was  afterward  withdrawn. 

The  counsel  on  behalf  of  the  People,  then  moved  to  quash 
the  array  on  the  ground  that  the  precept  had  not  been  re- 
turned by  the  sheriff.     The  motion  was  overruled. 

On  the  second  day  of  the  term  Josiah  Fisk  was  appointed  by 
the  Court,  to  ]u-osecute  in  the  absence  of  the  Attorney  General. 

On  the  third  day  of  the  term,  the  grand  jury  found  an  in- 
dictment for  murder  against  Guykowski,  He  pleaded  not 
guilty. 

The  venue  was  changed  upon  the  application  of  the  prisoner, 
to  Clinton  county,  where  the  cause  was  tried  at  the  September 
term,  1838,  before  the  Hon.  Sidney  Breese,  and  a  verdict  of 
guilty  found  by  the  jury. 

The  defendant  n.o.ed  the  Court  for  a  new  trial,  on  the  fol- 
lowing grounds : 

1,  That  the  verdict  was  contrary  to  law  and  evidence. 

2.  That  John  Buruside,  one  of  the  jurors  in  the  cause,  was 
an  alien  and  an  unnaturalized  citizen,  which  fact  was  unknown 
to  the  defendant  and  his  counsel,  until  after  the  rendering  of 
said  verdict.  The  last  ground  was  supported  by  the  affidavit 
of  the  defendant. 

This  motion  the  Court  overruled,  to  which  opinion  of  the 
Court,  the  defendant,  by  his  counsel,  excepted. 

The  defendant  hied  his  affidavit,  stating  that  the  Attorney 
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General  had  resigned  previous  to  tlie  trialof  said  cause,  and 
tliat  no  appointment  had  been  made  by  the  Governor  until 
after  the  same ;  and  that  one  Josiah  Fisk,  without  authority, 
advised  the  iinding  of  said  indictment ;  and  then  moved  in  ar- 
rest of  judgment,  on  the  following  grounds  : 

1st.  Tluit  no  person  was  authorized  by  law  to  sign  said  in- 
dictment. 

2d.  That  the  Attorney  General  at  the  time  of  finding  said 
indictment,  had  resigned  his  office. 

3d.  That  Josiah  Fisk,  who  signed  the  same,  had  no  legal  au- 
thority to  do  so. 

4th.  The  authority  of  the   grand  jury  to  find  the   indict- 
ment, is  not  set  forth  in  the  indictment. 
[*478]         *5th.  It  is  nowhere  shown  in  said  indictment,  that 
the  Court  was  called  for  the  trial  of  the  defendant. 

Gth.  The  sheriff  did  not  return  the  order  of  the  judge,  and 
the  ]n-ocess  by  which  the  Court  Avas  called,  and  grand  and  i)etit 
jurors  sunmioued. 

This  motion  the  Court  overruled. 

Sentence  of   death  was  then  }u\»nounced  on  the  defendant. 

A.  P.  Field  and  Jaisies  Suields,  for  the  plaintiff  in  error, 
relied  upon  the  following  jioints  and  authorities  : 

Aliens  dis(jualitied  from  being  jurors:  R.  L.  378  (Gale's 
Stat.  395);  3  Coke  on  Littleton,  aU),  Aliens  to  be  challenged  ; 

1  Chit.  Crim.  Law  251,  No  alien  can  serve  on  grand  jm-y  ;  do. 
408,  AVlienever  a  grand  jurt»r  may  be  challenged,  so  may  a  jietit 
juror;  3  ILirr.  i*c  McIIenry,  1"<>,  A  disqualitied  juror  is  cause 
for  new  trial  ;  Wharton's  I)igest. 

Ajfiilai'it  of  (/tN(j>f(iI{p'(it/t'on  of  juror  sufficient. 
9  rirtel's  Digest  112,  Affidavit  of  ]'arty  sufficient ;  1  Marsh. 
213;  Bmtfon,  v.  Bryant,  3  J.  J.  Marsh.  520;  Ewimj  v.  Fricc\ 

2  Pirtle's  Dig.  121,  Art.  124  ;  Wharton's  I^ig.  407;  Bratton  v. 
Bri/(int,  1  J\[arsh.  212.  The  party  opjiosiug  a  motion  may 
adduce  counter  evidence. 

In  arrcxt  ofjwJyment. 
Precept — 3  Coke  on  Littleton,  504;  Precei)t  defective — 18 
Johns.  212,  People  v.  JIc/uii/. 

Indictment. 
Wharton's  Digest  171,  Caption  of— 1  Saunders  250,  note. 

Vacancf/  in  the  office  of  Attorney  General. 
Wliarton's  Digest,  177,'  ^tate  v.  ISlnims,  1  Term  Ecp.,  No 
Attorney  General,  criminal  may  be  discharged. 

Gkorok  W.  Oi.nev,  Attorney  General,  for  the  defendants  in 
error. 
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Smith,  Justice,  delivered  the  opinion  of  tlie  Court : 
The  prisoner,  Guykowski,  was  indicted  for  the  murder  of 
one  ]^elson   Ryall,  at  a  special  term  of  the    Fayette    Circuit 
Court,  held  under   the  provisions  of  the   ninth  section  (  Acts 
of  1835,  171 ;  Gale's  Stat.  187)  of  '^An  Act  regulating  the  times 
of  holding  the  Supreme  and  Circuit  Courts^''  and  for  other 
l^urposes,  approved  15th  February,  1835,  which  authorizes  the 
holding  of  such  terms,  at  the  request  of  a  prisoner  charged 
with  a  capital  offense,  when  he  may  demand  a  speedy  trial.     At 
this  special  term,  the  Court   ordered  a  precept  for 
*summoning  a  grand  and  petit  jury  to  be  tiled  nunc     [*479] 
pro  tunc  in  consequence  of  the  loss  of  the  first  one  by 
the  sheriff. 

The  counsel  for  the  prisoner  challenged  the  array  of  the 
grand  jury  for  this  cause,  but«subsequently  withdrew  his  objec- 
tion. The  Attoi-ney  General,  on  behalf  of  the  prosecution, 
renewed  it,  and  the  Court  overruled  the  exception.  The  pris- 
oner then  challenged  some  of  the  grand  jurors  for  cause.  After 
the  indictment  was  found,  the  prisoner  applied  for,  and  ob- 
tained, a  change  of  venue,  to  the  Circuit  Court  of  the  county 
of  Clinton.  He  was  there  tried  and  convicted  at  a  regular 
term  of  that  Court.  After  conviction,  his  counsel  moved  for 
a  new  trial,  and  in  arrest  of  judgment,  both  of  which  motions 
were  overruled,  and  sentence  of  death  pronounced.  A  writ  of 
error  having  been  sued  out,  and  a  supersedeas  awarded,  in 
pursuance  of  the  189th  section  of  the  '"'■  Act  relative  to  Cri'tni- 
nal  Jurisprudence,''^  (R.  L.  217;  Gale's  Stat.  235,)  and  the  case 
being  before  the  Court  lor  revision,  it  is  now  assigned  for 
error : 

1.  That  the  Circuit  Court  ought  to  have  awarded  a  new 
trial,  becrx.se  one  of  the  jurors,  who  tried  the  cause,  was  an 
alien  at  the  time  of  the  trial,  and  therefore  not  qualified  to 
serve  as  a  juror ;  such  alienage  being  at  such  time  unknown  to 
the  prisoner. 

2,  That  the  motion  in  arrest  of  judgment,  ought  to  have 
prevailed,  because  the  person  signing  the  indictment  was  not 
the  Attorney  General,  nor  authorized  by  law  to  sign  the  same. 
Also,  because  it  is  not  set  forth  in  the  bod}^  of  the  indictment, 
that  the  grand  jury  had  the  authority  to  find  the  same  ;  be- 
cause it  is  not  averred  in  the  indictment  that  the  Coiirt  was 
called  specially  for  the  trial  of  the  prisoner;  and  because  a 
precept  for  summoning  the  grand  jury  at  the  s]3ecial  term  of 
the  Fayette  Circuit  Court,  had  been  tiled  nunc  pro  tunc. 

The  delicate  and  responsible  trust  which  this  tribunal  is 
called  on  to  exercise,  in  reviewing  cases  of  the  character  under 
consideration,  sufficiently  admonishes   it  of   the  caution   and 


479  YAXDALIA. 


Guj-kowski  V.  The  People. 


])ruclence  with  -which  .'*ich  re-examinations  sliunld  he  cun- 
dueted  ;  and  that,  wliere  there  is  every  reason  to  believe,  from 
an  inspection  of  the  proceedings,  that  the  intrinsic  merits  of 
tlie  case  liave  been  fairly  ascertained  and  determined,  the  ad- 
judication of  the  inferior  tribunal  should  not  be  disturbed, 
unless  it  satisfactorily  ap]:ear  that  some  settled  and  well  estab- 
lished principle  of  criminal  law,  or  rule  of  proceeding,  has 
been  clearly  violated. 

\Yliile  the  justice  of  the  rule  here  asserted  is  admitted,  and 
an  adherence  to  its  principles  conceded,  it  is  of  equal  im]X)r- 
tance  tbat  the  rights  of  the  accused  should  be  protected  ainl 
])reserved,  and  the  essential  tV)rnis  of  law  prescribed  for  the 
mode  of  conducting  the  ascertainment  of  liis  guilt,  shou'd  be 
carefully  observed  and  followed.  A  dej  arture  from  them 
could  not  fail  to  produ«e  difficulties  and  doubts.  A 
[*480]  recognition  of  a  departure,  in  -one  case,  nn'ght  lead 
to  the  adoption  of  anotlier,  and  iinally,  those  barriers, 
which  are  guaranties  for  the  regular  and  inijiartial  conducting 
of  criminal  cases,  might  be  frittered  away,  and  cause  inter- 
minable ])erplexities,  and  possibly  eventuate  in  gross  injustice. 
It  is  much  easier  to  require  the  observance  of  the  mandates  of 
the  law,  than  to  determine  in  what  cases  they  may  safely  be 
dispensed  with. 

It  is,  therefore,  more  proper,  and  more  consonant  to  reason 
and  justice,  to  require  a  substantial  adherence,  than  to  suffer 
innovations  u];on  the  known  and  ]K)sitive  rules  prescribed  by 
law,  for  the  regular  conducting  ( >f  causes.  The  justice  of  tliese 
grounds  is  as  clear  and  apparent,  as  tliose  which  are  founded 
on  principles  of  humanity,  and  by  which  the  administration  oi 
criminal  law  has  been  marked,  declaie  Ihat  the  accused  stands 
on  all  his  rights,  and  wai\es  nothing  which  is  irregular,  and 
more  esj^ecially  so,  when  life  is  in  question. 

Testing  tlie  ju-esent  case  by  the  ja'ineijiles  here  recognized, 
and  ajiplying  them  to  the  facts  of  tlie  case,  it  will  be  jicr- 
ccived  that  the  first  objection  jiresents  grounds  deserving 
attentive  and  grave  consideration.  The  bill  of  exceptions 
discloses  the  fact,  that  after  the  conviction  of  the  ])risoner,  an 
application  for  a  new  trial  was  made,  based  on  his  deposition, 
which  disclosed  the  fact  that  John  Hui-nside,  one  of  the  jurors 
who  had  rendered  the  verdict,  was  an  alien,  as  he  had  been 
then,  for  the  tirst  time,  informed,  and  believed,  and  tliat  such 
information  came  to  his  knowledge  since  liis  conviction.  On 
this  de])osition  the  in(|uiry  arises,  1st,  AVhetlier  the  juror,  ad- 
mitting the  fact  ot  alienshij)  to  be  true,  was  an  uncjualitied 
juror,  and  if  so,  whether  tlie  verdict  was  notvoid  for  that 
cause.     2d,  Whether 'the  deposition  of  the  jirisoner  was  sutii- 
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cient  evidence  of  the  fact  of  alieiisliip,  and  was  admissible  as 
evidence  of  the  fact.  To  determine  the  lirst  inquiry,  as  to  the 
competency  of  the  jnror,  we  must  recur  to  the  act  prescribing 
the  mode  of  summoning  grand  and  petit  jurors,  and  deiining 
their  qualifications  and  duties,  in  force  1st  June,  1827.  (11.  L. 
378  ;  Gale's  Stat.  395.)  By  that  act  it  is  declared,  that  "  All 
free,  white,  male,  taxable  inhabitants,  in  any  county  in  this 
State,  being  natural  born  citizens  of  the  United  States,  or 
naturalized  according  to  the  Constitution  and  Jaws  of  the 
United  States,  and  of  this  State,  between  the  ages  of  twenty- 
one  and  sixty  years,  not  disabled,  by  the  commission  of  crime, 
or  bodily  inlirniity,  and  being  of  sound  mind  and  discretion, 
shall  be  deemed  and  considered  competent  persons  to  serve  on 
grand  and  petit  juries." 

From  this  section  there  can  be  no  doubt  whatever,  that  an 
alien  is  not  qualified  to  serve  as  a  juror  in  any  case.  The  dec- 
laration that  certain  qualifications  are  necessary  to  be  possessed 
by  the  individual,  to  constitute  him  a  juror,  necessarily 
disqualify  *the  person  who  does  not  possess  such  P4S1] 
qualifications,  from  being  one.  It  is  not  a  mere 
])ersonal  exemption,  from  service,  which  the  individual  may 
claim,  but  an  entire  exclusion  from  such  service.  The  per- 
sons who  are  entitled  to  personal  exemption  from  service, 
are  enumerated  in  the  act.  An  alien  is  not  capable  in  law 
to  discharge  the  functions  of  a  juror.  In  a  cause  where  an 
alien  serves  as  a  juror,  he  can  not  be  considered  the  lawful 
juror  whom  the  sheriff  is  called  on  to  summon  for  the  trial 
of  the  cause.  He  is  not,  in  the  language  of  the  common 
law,  free  from  all  exception,  but  is  ]3rohibited  from  sitting 
as  a  juror  ;  and  although  he  is  not  challenged,  and  the  accused 
may  be  considered  as  tacitly  consenting  by  not  objecting  to  his 
serving  on  the  jury,  still  he  can  not  be  rendered  competent  to 
serve  by  the  presumed  assent  of  the  accused,  because  the  law 
has  not  admitted  him  to  act  in  such  capacity. 

It  may  also  be  fairly  presumed  that  it  was  incumbent  on  the 
prosecution  to  take  care  that  the  j  urors  were  competent  and 
legally  qualified  according  to  the  provisions  of  the  law  under 
which  they  were  chosen  and  selected. 

The  verdict  can  not  be  considered  as  the  unanimous  opinion 
of  twelve  persons  capable  in  law  of  determining  the  law  and 
the  facts  submitted  to  their  consideration  and  decision ;  but  as 
the  opinion  of  eleven  only;  the  other  being  disqualified  from 
being  one  of  then-  number.  The  verdict  is  a  nullity,  not  hav- 
ing been  obtained  as  the  law  has  required. 

The  second  branch  of  the  question  under  consideration, 
whether  the  de]30sition  of  the  prisoner  was  sufficient  evidence 
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of  the  facts  of  alienage  and  was  admissible  to  prove  such  fact, 
can  be  determined  only  from  the  circumstances  which  ap]>car 
in  the  case,  and  the  reasons  which  may  be  drawn  from  the  ad- 
mission of  such  depositions  in  other  cases.  In  civil  cases  the 
deposition  of  the  defendant  of  the  existence  of  particular  facts, 
before  nnknown,  and  of  newly  discovered  evidence  for  the 
purpose  of  moving  for  a  new  trial,  is  frequently  received,  and 
the  admissibility  thereof  lias  not,  we  believe,  been  cpiestioned ; 
and  numerous  new  trials  have  been  granted  on  facts  disclosed 
by  such  depositions.  If  this  rule  obtains  in  civil  cases  we 
do  not  ]ierceive  any  objection  to  it  in  criminal  ones,  sub- 
ject to  the  right  on  the  part  of  the  prosecution  to  disprove 
by  counter  evidence  the  truth  of  the  facts  alleged  by  the  ac- 
cused. 

It  may  be  urged  that  a  party,  after  conviction  of  a  flagrant 
crime,  for  the  purpose  of  obtaining  another  trial,  or  the  pro- 
crastination of  the  judgment  of  the  law,  would  not  hesitate  to 
resort  to  these  means  as  an  expedient  for  the  accomjiliishment 
of  an  object  so  desirable  to  him  ;  and  that  perjury  might  read- 
ily be   conceived  to  be  the  consequence  of  the  adoption  of 

such  a  rule.  This  reasoning  is  not  just,  because  al- 
[*482]     though  tlie  I'arty  may  make  *his  apjjlication  founded 

on  his  own  deposition,  it  does  not  follow,  by  any 
means,  that  this  deposition  is  to  be  conclusive.  The  facts 
alleged  as  the  grounds  of  the  application,  being  open  to  be 
contradicted  by  the  prosecution,  if  false,  might  be  shown  to 
be  so,  and  hence  it  is  not  rational  to  sujipose  that  the  a])plica- 
tion  would  be  made  on  an  alleged  state  of  facts  easily  dis- 
proved, or  rendered  doubtful  by  counter  evidence,  because  of 
the  certainty  of  failure  in  all  such  cases. 

In  the  case  before  us  how  easily  could  the  ]"trosecution  have 
produced  the  juror,  Burnside,  or  his  dejiosition,  and  juoven 
his  non-alienship  if  such  was  the  fact;  and,  in  case  of  his  ab- 
sence, theevidence  of  his  neighbors  to  the  same  fact.  This, 
we  presume,  M-ould  have  readily  occurred  to  the  ]irosecution 
as  tlie  most  ellicicnt  moans  of  removing  the  alleged  objection 
to  the  verdict.  iS'ot  having  d(»ne  so  is  it  not  the  lair  inference 
therefrom  that  the  deposition  of  the  |)risoner  is  true  i  Tliis 
depositit)n  M'as,  doubtless,  o\\\y  prhtai  facie  evidence  of  the 
fact ;  but  does  not  the  failure  or  onn'ssion  to  produce  the  proof 
so  entirely  wilhin  the  ability  of  the  |irosecution  to  adduce, 
(if  the  deposition  of  the  i)risoner  was  untrue  in  i)oint  of  fact,) 
render  it  almost  conclusive  ?  We  must  ju'esume,  then,  under 
tliis  state  of  facts,  that  tlie  alienship  of  the  juror  would  have 
been  e(»nlirmcd  by  the  juror  himself;  otherwise  it  seems  to  Us 
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that  an  attempt  would  have  been  made  to  disprove  it  by  some 
of  the  means  suggested. 

This  deposition  of  the  jnror  in  support  of  his  verdict  on  a 
point  entirely  disconnected  with  his  acts,  or  the  motives  for 
his  conduct  as  a  juror,  would  not  have  been  objectionable  on 
the  grounds  on  which  it  has  been  decided  that  a  juror's  testi- 
mony can  not  be  received  to  impeach  his  verdict. 

It  may  also  be  urged  that  the  exception  to  the  juror  is  tech- 
nical, and  that,  as  no  objection  appears  on  the  merits,  the  con- 
viction should  be  sustained. 

We  can  not  think  that  an  objection  to  a  trial  and  conviction 
produced  by  the  agency  of  one  whom  the  law  has  positively 
prohibited  from  sitting  as  a  juror  in  a  cause  can  be  considered 
technical.  It  is  a  matter  of  substance,  and  may  be  considered 
an  inquiry  whether  one  who  is  exclucled  has  taken  on  himself 
to  pronounce  on  the  law  and  the  facts  of  the  case  without  not 
only  the  authority  of  law  but  against  such  authority. 

The  presumed  assent  of  the  accused  to  the  juror's  being  one 
of  his  triors  can  not  surely  invest  the  juror  with  the  exercise 
of  a  power  which  the  law  has  declared  him  incapable  of  ex- 
ercising. Su]>pose  the  case  of  a  female  imposed  on  the  Court, 
and  parties  without  their  privity,  or  even  with  it,  could  such 
a  person  be  a  competent  juror  ?  Would  not  all  deny  the 
affirmative  in  such  a  case  ?  And  although  such  an 
opinion  would  be  rendered  *without  hesitation,  the  [*483] 
disqualification  in  this  case  is  not  less  conclusive. 

It  is  a  false  supposition,  to  conclude,  that  the  silence  of  the 
accused  could  confer  a  power  on  the  person  sworn  as  the 
juror,  to  sit  and  determine  the  cause,  when  his  inability  to 
legally  act  is  so  apparent.  Su]:)pose  that  the  alienage  of  the 
juror  had  been  developed  to  the  Court,  when  the  juror  was 
called,  and  about  to  be  sworn,  can  it  be  imagined  that  the 
Court  would  have  hesitated  to  have  instantly  set  him  aside, 
and  declared  him  incompetent  ?  We  think  not.  Does  then 
the  time  of  the  discovery  of  the  juror's  incompetency,  alter 
the  principle,  or  the  reason  of  the  decision  ?  In  Massachu- 
setts it  has  been  decided,  that  a  pei-son  who  was  a  member  of 
the  grand  jury,  and  sat  and  found  the  bill  of  indictment,  in 
a  criminal  case,  was  an  incompetent  juror  on  the  trial  by 
the  petit  jury,  on  the  same  indictment,  and  a  new  trial  was 
granted  for  such  a  cause.  There  are,  also,  many  cases  where 
partial  jurors,  who  had  formed  and  expressed  opinions  on  the 
guilt  of  the  accused,  before  trial,  having  rendered  verdict 
against  him,  have  been  set  aside,  the  knowledge  of  the  cause 
of  objection  not  having  been  known  or  discovered  until  after 
conviction, 
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In  the  case  of  the  Indian,  jSToinaque,  decided  at  the  Decem- 
ber term  of  this  Conrt  in  1S25,  (Breese,  109,)  we  have  s^aid 
that  "  The  prisoner,  in  a  capital  case,  nmst  be  considered  as 
standing  on  all  his  rights.  He  can  not  be  considered  as  waiv- 
ing anything,  nor  could  his  counsel  do  it  for  him ; "  and  the 
case  of  The  People  v.  Meliay^  (18  Johns.  212.)  is  cited,  as  con- 
clusive authority  to  sustain  such  position.  In  this  case,  which 
was  a  criminal  one,  the  venire  was  without  a  seal,  and  al- 
though the  prisoner  had  challenged  many  of  the  jury  who 
M'cre  summoned  under  it,  still  the  Court  held,  in  that  case, 
that  it  was  a  nullity,  and  granted  a  new  trial.  The  princi]>les 
<»n  which  these  cases  were  decided  are  applicable  to  the  pres- 
ent, and  apply  with  full  force. 

The  argument  of  inconvenience  which  might  result  from 
granting  a  new  trial,  ought  not  to  be  addressed  to  those  whose 
duty  comi)els  them  to  declare  the  very  law  of  the  Ciise,  and 
more  especially  should  its  influence  be  unfelt  where  no  dis- 
cretion is  reposed. 

Much  asthis  court  may  regret  the  necessity  which  imposes 
on  it  the  duty  of  reversing  a  decision,  where  the  trial  on  all 
the  facts  may  be  presumed  to  have  been  not  only  deliberately 
and  impartially  liad,  but  freely  investigated,  still  it  is  bound 
to  declare  the  law  as  it  is  con.-cientiousiy  believed  to  exist, 
without  regard  to  the  possible  inconvenience  which  may  ]-c- 
sult  from  a  new  trial. 

The  objections  in  arrest  of  judgment  are  considered  not 
tenable ;  and  if,  as  formal  ones,  they  ]iossessed  grounds 
[*lr84]  of  ^consideration,  a  jiart  of  tliem  should  have  been 
raised  before  })leading  to  the  indictment,  as  the  153d 
section  of  the  criminal  code  retpures.  That  portion  of  them 
which  were  made  before  ]>loading,  which  include  the  objection 
to  the  precoj)t,  arc  considered  inconclusive.  The  i)recept  for 
the  grand  jury,  which  was  liled  nunc  pro  tunc^  was  for  the 
benetit  of  the  prisoner,  at  whose  instance  the  Court  had  been 
assembled,  and  as  he  challenged  the  array,  and  afterward 
withdrew  it,  he  must  be  considered  as  regarding  the  objection 
without  force.  It  was  but  to  render  more  certain  aiul  ]ier- 
fect  the  ]-)roceodings  instituted  for  his  benelit,  and  which 
had  been  ado|)ted  for  the  sieedy  trial  which  he  had  sought. 

For  the  reasons  assigned,  we  are  of  opinion  that  tlie 
judgment  of  the  Circuit  ('ourt  of  ('lintou  c<ninty  should  be 
levcrsed,  a  supersedeas  to  the  execution  of  the  sentence  of 
<leath  awarded,  and  a  new  trial  be  liad  in  the  Clinton  Circuit 
(/ourt,  and  that  a  w;j//v  facian  de  now  be  awarded  by  that 
Court,  for  such  purpose. 

Judgment  reversed. 
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Note  by  Scammon.  S?e  the  case  of  John  Stone  v.  The  People,  decid- 
ed at  June  term,  1840,  where  it  is  held,  that  irregularities  in  summoning 
a  grand  jury,  must  be  taken  advantage  of  by  a  challenge  of  the  array,  or 
a  motion  to  quash  the  indictment  found  by  the  jurors. 

Objections  to  jurors,  if  known,  must  be  made  before  trial.  Wickersham 
V.  The  People,  ante  128. 


Bliss,  Williams  &  Co.,  plaintiffs  in  error,  v.  William 
Pereyman,  defendant  in  error. 

Error  to  White. 

Infancy— Witnesses — Variance. — Where  the  plaintiff  brought  an 
action  before  a  justice  of  the  peace,  upon  a  bond  made  by  the  defendant 
while  an  infant,  and  upon  the  trial  the  defendant  pleaded  and  i^roved  his 
infancy  in  bar  ;  and  thereupon  the  plaintiff  made  oath  that  he  knew  of  no 
witness  by  whom  he  could  prove  the  defendant's  agreement  since  he  became 
of  age,  to  pay  him  $18  in  full  of  the  bond,  except  by  liis  own  oath,  or  that 
of  the  defendant,  and  prayed  that  the  defendant  might  be  sworn,  which  the 
Court  refused  to  allow :  //e?fZ  that  the  Court  decided  correctly,  because  the 
proof,  if  admitted,  would  have  proved  a  different  cause  of  action  from  that 
upon  which  suit  was  brought. 

SemhJe,  That  an  infant  can  not  bind  himself  by  bond. 

New  promise. — Where  a  plaintiff  relies  upon  a  new  promise  made  after 
the  defendant  became  of  age — the  original  contract  having  been  made  dur- 
ing infancy — ^he  should  declare  on  the  new  contract. 

This  action  vtsls  originally  instituted  before  a  justice  of  the 
peace  of  White  county,  who  rendered  judgment  for  the 
plaintiffs  in  error,  for  the  amount  of  the  note  sued  on.  The 
defendant  appealed  to  the  Circuit  Court,  where  the 
cause  was  tried  at  the  ^October  term,  1837,  before  the  [*485] 
Hon.  Justin  Harlan,  and  judgment  rendered  for  the 
defendant  for  costs.  On  the  trial  in  the  Court  below,  the 
following  bill  of  exceptions  was  taken : 

"  Be  it  remembered  that  on  the  trial  of  this  case,  which, 
was  brought  upon  the  following  note,  viz. — '  Township, 
"White  county,  111.,  1835.  By  the  iirst  day  of  January  next, 
1836,  for  value  received  I  promise  to  pay  Bliss,  Williams  & 
Co.  or  their  order,  twenty-eight  dollars  with  use.  If  one 
half  of  the  above  note  is  paid  when  due,  then  a  credit  is  to  be 
given  on  the  other  half  for  one  year  longer,  1837.  This 
note  was  given  for  a  wind  mill ;  if  the  signer  is  not  suited 
with  this  mill,  he  is  to  return  the  same  b}^  the  first  day  of 
March  next,  at  Bliss,  Williams  &  Co.'s  factory  in  New  Haven, 
and  they  are  to  furnish  him  a  new  mill  at  that  i:)lace,  pro^•ided 
the  signer  takes  good  care  of  the  mill  and  keeps  the  same  in 
his  own  barn.     The  above  note  is   to  be  paid   at  P.  Slater's 
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store  in  New  Haven.     Witness  my  hand  and  seal  tins  9tli  day 
of  February,  1835. 

"William  Peerymax,  [l.  s.] 
Attest,  Thomas  Woods.' 

The  defendant  pleaded  infancy,  and  proved  that  at  the  time 
of  executing  the  note  sued  on,  he  was  under  21  years  of 
age.  Whereupon  the  plaintiff  introduced  Elisha  Smith,  a 
witness,  who  jiroved  that  after  the  said  defendant  came  of 
full  age,  he  told  him  (the  witness)  that  he  had  liad  a  conversa- 
tion with  Williams,  one  of  the  plaiutitis,  M-ho  had  proposed  to 
receive  $18  in  full  of  the  note,  and  that  he,  Perryman,  be- 
lieved he  would  pay  it  to  plaintiffs  if  he  conld  ]-.rocure  the 
money,  and  if  he  could  get  the  money  he  believed  he  would 
go  and  see  Williams  and  pay  it  to  him,  but  the  witness  d'd 
not  understand  from  defendant  that  he  had  agreed  Avith 
Williams,  Avhen  they  were  together,  to  pay  said  sum  of  $^18 
in  full  of  said  note.  Whereupon  the  ])laintitt",  Williams,  of- 
fered himself  to  be  sworn,  and  was  sworn,  that  he  liad  no  witness 
and  knew  of  no  witness  by  whom  he  could  ]:rove  the  de- 
fendant's agreement  Avitli  him  to  pay  him  $18  in  full  of  said 
note,  after  lie  came  of  full  age,  excejitby  his  own  oath,  or  that 
of  said  Perryman,  and  jirayed  that  said  Perryman  might  be 
sworn,  which  the  Court  refused  to  allow,  on  the  ground  that  such 
evidence  could  not  be  considered  as  ]u-oving  any  demand,  dis- 
count, or  set-off  in  the  sense  of  the  statute  in  such  case  made 
and  })rovided.  To  which  opinion  of  the  Court  in  refusing  to 
liear  the  testimony  of  said  Perryman,  or  the  ])laintitf,  Will- 
iams, the  jilaintiff',  by  his  counsel,  excepts  and  ]n'ays  this  his 
bill  of  excejitions  may  be  sealed  and  allowed,  and  it  is  done  ac- 
cordingly. 

J.  IIaklan.     [l.  s.]" 

IT.  Eonv,  for  the  plaintiffs  in  error,  contended  that 
[*486]     a   *condi1ional  }n-oiiii!-e  was  good.     4  Am.  Dig.  o2."). 
Part  ]:ayment,  or  ])romise  to  ]  ay  ]  art,  will  bind  the 
defendant  to  that  extent,  but  no  further.     '2  St^irk.  Ev.  725. 

The  Ctnirt  should  liave  required  the  defendant  to  be  sworn 
as  a  witness,  or  else  admitt(^l  the  oatli  of  the  i)laintiif,  Will- 
iams.    II.  L.  409.     (Gale's  Stat.  420.) 

E.  Weim!,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  di'livered  the  opinion  of  the  Court : 

This  ease  originated  l)ef(»re  a  justice  of  the  jieaee.     The  bill 

of    excejttions  takeii  on  tlie  trial   contains  all  the  ))roceedings, 

from  wliich  ita])};ears  that  the  i)laiutilf  sued  the  defendant  on 
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a  bond  given  by  him  for  §28.  The  defendant  pleaded  infancy, 
and  sustained  his  plea  by  proof.  The  plaintiff  then  set  up  a 
promise  made  by  the  defendant  after  he  came  of  age,  to  pay 
the  plaintiff  $18  in  lieu  of  the  bond,  but  having  failed  in  es- 
tablishing this  promise  by  disinterested  testimony,  he  applied 
to  the  Court  (under  the  statute  making  the  oath  of  the  party 
evidence  in  certain  cases)  to  have  the  defendant  sworn  to  prove 
his  subsequent  promise.  The  Court  decided  the  evidence  to 
be  inadmissible,  and  refused  to  allow  the  party  to  be  sworn. 
To  reverse  which  opinion,  this  writ  of  error  is  prosecuted.  It 
is  clear  that  the  plaintiff  has  mistaken  the  contract  upon 
which  he  ought  to  have  brought  his  action,  and  that  the 
evidence  which  he  offered  was  properly  rejected.  This  evi- 
dence went  to  establish  a  different  and  distinct  cause  of  action, 
from  that  upon  Avhich  suit  was  brought.  The  action  was  in- 
stituted upon  a  contract  under  seal,  for  the  payment  of  a  specilic 
sum  of  money,  while  that  sought  to  be  established  on  the 
trial,  by  the  testimony  which  was  rejected,  was  a  parol  agree- 
ment, entered  into  at  a  different  time,  and  for  the  payment  of 
a  different  amount.  The  admission  of  such  testimony  would 
not  only  have  changed  the  character  of  the  action,  and  the 
nature  of  the  defense,  but  would  Imxe  been  a  surprise  upon 
the  defendant.  The  j)laintiff  should  have  brought  his  ac- 
tion upon  the  subsequent  parol  promise,  and  not  upon  the 
bond.  An  infant  can  not  bind  himself  by  bond,  even  for 
necessaries,  and  when  the  plaintiff  relies  upon  a  new  prom- 
ise made  after  full  age,  it  is  always  necessary  that  he  shoiild 
declare  upon  the  simple  contract,  which  the  new  promise 
was  meant  to  establish ;  and  the  infant  will  then  be  boimd 
to  the  extent  of  his  promise,  even  if  the  consideration 
of  the  original  contract,  (for  which  the  latter  is  substituted,) 
was  not  for  necessaries. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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['='487]    '^ James  E.Waldo  and  Daniel  Waldo,  appel- 
lants, V.  Nathan  Averett,  appellee. 

Appeal  from  Morgan. 

Practice — Execution  of  appeaIj  boxd. — It  is  not  necessary  that  the 
l)ond  given  on  an  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the 
Circuit  Court,  should  be  entered  into  before  the  clerk  of  said  Court,  or  in 
his  office.     It  is  sufficient  if  it  be  duly  executed  and  filed  in  the  clerk's  office. 

The  issuing  of  a  summons  and  supersedeas,  on  appeal  from  a  judgment 
i)f  a  justice  of  the  peace,  is  evidence  that  the  appeal  bond  is  approved  by 
the  clerk. 

On  an  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the  Circuit 
Court,  if  the  bond  be  ever  so  defr-ctive,  the  Court  nevertheless  should  allow 
a  good  and  sufficient  bond  to  be  filed. 

Averett  recovered  a  judgment  against  tlie  appellants,  be- 
fore a  justice  of  the  peace  of  Morgan  county,  from  which 
they  appealed  to  the  Circuit  Court.  At  the  first  term  of  the 
Circuit  Court  after  the  appeal  was  taken,  the  apj^ellee  moved 
to  dismiss  the  appeal  because  it  did  not  ai)]iear  from  the  ap- 
peal bond  that  it  was  entered  into  in  the  office  of  the  clerk, 
or  that  the  bond  had  been  ai)proved  by  the  clerk,  as  re(]nired 
bylaw.  The  appellants  entered  a  cross-motion  that  the  cleik 
have  leave  to  attach  his  official  certiiicate  to  the  bond,  show- 
ing the  manner  of  its  execution ;  which  motion  the  Court  sus- 
tained, ])rovided  the  facts  M'ould  waj-rant  tlie  clerk  in  making 
the  certiiicate.  The  deputy  clerk,  mIio  received  and  tiled  the 
bond,  being  called  and  sworn,  stated  that  the  bond  was  not 
entered  into  before  him,  nor  the  security  therein  approved  by 
him  ;  but  that  the  bond  was  filled  uj^  by  him,  ami  given  to  the 
npiiellanls  to  be  executed  by  the  i^arties,  he  telling  them  it 
nuist  be  executed  in  ))resence  of  a  witness.  The  bond  was 
afterward  handed  to  him  by  the  ajjjiellants,  with  the  names 
of  the  obligors  subscribed  thereto,  and  by  liim  received  and 
filed.  The  sureties  did  not  ap]:ear  befoi-e  him,  nor  did  tliey 
execute,  or  acknowledge  the  execution  of  the  said  bond  be- 
fore him. 

Upon  this  statement,  the  Court  decided  tliat  tlie  ap]u\il  bond 
was  insufficient,  an<l  that  the  clerk  would  not  be  authoi'i/.ed  to 
annex  his  otlicial  certiiicate  to  the  bond,  showing  that  it  was 
taken  and  apjn'oved  by  him,  and  dismissed  the  aj^peal.  The 
aj)pellants  excepted  to  this  opinion  of  the  Court. 

The  cause  was  dismissed  at  the  November  term,  1837. 

Cited:  Permission  to  file  amended  bill.    20  111.  264;  78  III.  524;  11  III. 
546:  12  Jkadw.  29. 
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Wm.  Thomas,  for  tlie  appellants,  cited  Dedman  v.  jBarler, 

ante  254. 

I     M.  McCoNNELL,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
'  This  was  an  appeal  from  the  judgment  of  a  justice 
;of  the  *peace  to  the  Circuit  Court,  and  by  that  Court  [*-i88] 
'dismissed,  because  of  the  supposed  insufficiency  of 
the  appeal  bond.  It  appears  by  the  bill  of  exceptions,  that 
the  bond  was  written  by  the  clerk,  and  handed  to  the  appel- 
lants to  be  signed  by  them  and  their  sureties,  which  was  ac- 
cordingly done,  (though  not  in  the  office,)  and  the  bond  lodged 
in  the  office  with  the  clerk,  upon  which  he  issued  a  superse- 
deas to  the  justice. 

This,  we  are  of  opinion,  was  a  substantial  compliance 
with  the  provision  of  the  statute  that  requires  the  appeal 
bond  to  be  entered  into  in  the  office  of  the  clerk,  and  the  security 
to  be  approved  by  him.  Although  the  bond  was  not  signed 
in  the  clerk's  office,  it  was  lodged  there,  as  the  law  requires, 
and  must  have  been  approved  by  the  clerk  ;  otherwise  he  had 
no  authority  to  allow  an  appeal,  and  to  issue  a  supersedeas  en- 
joining the  justice  from  proceeding  in  the  cause.  But  if  it  is 
admitted  that  the  bond  was  ever  so  defective,  the  Court  never- 
theless erred  in  dismissing  the  appeal  ;  it  ought  to  have 
allowed  the  motion  of  the  appellants  to  file  a  good  bond.  The 
statute  expressly  provides  for  a  case  like  this,  by  declaring 
that  the  "appellant  shall  in  no  wise  be  prejudiced  by  reason  of 
any  informality  or  insufficiency  of  the  appeal  bond,  provided  he 
will,  in  a  reasonable  time,  to  be  fixed  by  the  Court,  execute 
and  file  in  the  office  of  the  clerk,  a  good  and  sufficient  one. 
This  provision  is  conclusive  as  to  the  right  of  the  appellant  to 
file  a  new  bond,  when  the  first  is  adjudged  by  the  Court  to 
be  insufficient. 

The  decision  of  the  Court  below  is  therefore  revei'sed  with 
costs,  and  the  cause  remanded. 

Judgment  reversed. 

Note  by  Scaitmon.  See  Swafford  r.  The  People,  ante  289;  Grain  v. 
Bailey  et  al.,  ante  321;  Yunt  v.  Brown,  ante  264;  Hubbard  et  al.  v.  Freer, 
ante  467,  and  note. 
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William  W.  Goedox,  appellant,  v.  KxArpand  Pogue, 

appellees. 

Appeal  fro7n  Morgan. 

Appointment  of  constabi>e,  pro  tern. — Statute — Coxstrtjction. — 
The  appointment  of  a  constable  ^jro  feni.,  by  a  justice  of  the  peace,  to  execute 
process,  under  §  51  of  the  "  Arf  concerning  Justices  of  the  Peace  and  Con- 
stables," must  be  made  by  indorsement  upon  the  back  of  the  process.  An 
appointment  upon  a  separate  piece  of  paper,  is  not  a  compliance  with  the 
act. 

The  statute  specifies  but  two  cases  in  which  a  justice  of  the  peace  is  au- 
thorized to  appoint  a  constable  2""o  fem-  The  one  is  to  execute  criminal 
process,  where  the  accused  is  likely  to  escape;  and  the  other  is  to  execute 
civil  process,  where  groods  and  chattels  are  about  to  be  removed  before  an 
application  can  be  made  to  a  qualified  constable.  In  the  latter  case,  a"?  a 
jire-requisite  to  the  power  of  appointment,  it  must  be  shown  that  goods  and 
chattels  are  about  to  be  removed. 

A  justice  of  the  peace  can  not  appoint  a  constable  2;?-o  few.  to 
[*489]      serve   a  summons  *or  other  personal  notice  in  a  civil   suit.     The 
statute  refers  to  an  execution  or  attachment. 

Semhle,  That  where  ajustice  of  the  peace,  or  other  inferior  ofticer  ax;ts  in 
a  case  where  he  is  not  authorized  to  act,  the  proceedings  are  not  only  irregu- 
lar, but  void. 

Wm.  Thomas,  for  the  appellant. 

M.  McCoNNELL,  for  the  aj^pellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Conrt : 
This  was  a  suit  brouijht  before  a  justice  of  the  peace  upon 
an  open  account.  Judii;nient  was  rendered  by  default  against 
the  ap])ellant,  for  |95,  on  the  Oth  of  May,  1837,  from  which 
lie  appealed  to  the  Circuit  Court,  and  that  Court  dismissed 
the  appeal  for  want  of  jurisdiction.  From  this  decisional! 
ai)peal  Avas  taken  to  this  Court,  and  it  is  assigned  foj-  error, 
that  the  Court  dismissed  the  apjieal,  and  also  that  it  did  not 
reverse  the  judij^nu'ut  of  the  justice.  Upon  what  view  of  the 
case  the  Court  came  to  the  conchision  that  it  liad  no  jurisdic- 
tion is  left  to  conjecture,  as  no  reason  for  such  opinion  is 
assigned.  It  is  clear  that  the  opinion  of  the  Court  upon  this 
]ioint  is  not  warranted  by  the  facts  in  the  case.  The  suit  is 
for  a  debt  claimed  to  be  due  u])on  an  open  account  not  exceed- 
ing one  hundred  dollars,  being  one  of  a  class  of  cases  over 
which  the  statute  expressly  confers  jurisdiction  upon  justices 
<f  the  ])eace.  The  sufliciency  of  the  next  error  assigned, 
vhich  is  the  refusal  of  the  Circuit  Court  to  reverse  the  judg- 

Cited:  113  111.288. 
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ment  of  the  justice,  depends  upon  the  legality  of  the  manner 
in  which  the  constable  was  appointed,  and  also  upon  the  au- 
thority of  the  justice  to  appoint  a  constable  in  any  manner  in 
this  case.  It  appears  that  the  process  was  a  summons,  which 
was  served  by  the  constable  pro  tern,  appointed  by  the  justice, 
under  authority  of  the  "  Actconcerninf/  Justices  of  the  Peace 
and  ConstallesP  This  act  authorizes  a  justice  to  appoint  a 
constable  j97'(?  tern,  in  a  criminal  case,  (E.  L.  399,  §  51 ;  Gale's 
Stat.  412,  §  51,)  where  there  is  a  probability  that  a  person 
charged  with  an  indictable  offense  will  escape,  and  in  a  civil 
case  where  goods  and  chattels  are  likely  to  be  removed  before 
application  can  be  made  to  a  qualified  constable.  It  also  pro- 
vides that  the  appointment  in  such  cases  shall  be  made  by  a 
written  indoi-sement  on  the  back  of  the  process  under  the  seal 
of  the  justice.  This  indorsement  may  be  regarded  as  the  com- 
mission of  the  special  constable,  without  which  his  execution 
of  the  process  intrusted  to  him  would  be  illegal  and  void. 
In  this  case  no  indorsement  deputing  any  one  to  act  as  con- 
stable was  made  upon  the  process  ;  but  the  temporary  appoint- 
ment was  made  upon  a  separate  and  distinct  paper.  This,  it 
would  seem,  was  not  a  compliance  with  the  statute.  The  ob- 
ject of  the  ""aw  in  requiring  the  appointment  to  be  upon  the 
process  was  probably  to  apprise  those  whose  obedi- 
ence it  commands  of  the  authority  *under  which  the  [*490] 
officer  acts.  This  is  in  accordance,  too,  with  the  gen- 
eral principle  which  requires  one  acting  under  a  special  ap- 
pointment to  show  his  authority. 

The  want  of  authority  in  the  justice  to  appoint  a  constable  to 
serve  a  summons  presents  a  stronger  objection  to  the  legality 
of  the  notice  to  the  defendant  betow  than  the  mode  of  making 
it  in  this  case.  The  statute  specifies  but  two  cases  in  which 
a  justice  is  authorized  to  appoint  a  constable  p7'o  tern.  The 
one  is  to  execute  criminal  process  where  the  accused  is  likely 
to  escape  ;  and  the  other  is  to  execute  civil  process  where 
goods  and  chattels  are  about  to  be  removed  before  application 
can  be  made  to  a  qualified  constable  ;  and  in  the  latter  case,  as 
a  pre-requisite  to  the  power  of  appointment,  it  must  be  shown 
that  goods  and  chattels  are  about  to  be  removed.  In  the  pres- 
ent case  it  does  not  appear  that  any  evidence  of  a  probability 
of  the  removal  of  property  was  adduced.  It  is  also  manifest 
from  this  provision  that  the  process  contemplated  by  the  stat- 
ute, and  which  the  justice  is  authorized  to  depute  an  individ- 
ual to  execute,  is  not  a  summons  to  the  individual  or  other 
personal  notice,  for  that  would  not  prevent  the  removal  of 
property  beyond  the  jurisdiction  of  the  Com-t,  but  it  is  an  ex- 
ecution or  attachment  against  the   personal  property  about  to 
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be  removed  in  order  to  secure  to  a  creditor  the  means  of  sati>- 
f  jing  his  demand.  And,  as  a  justice  is  an  officer  of  inferior  and 
sj)ecial  ])owers,  the  existence  of  the  causes  which  would  justify 
him  in  deputing  an  officer  to  execute  process  should  be  shoAvn  ; 
and  the  kind  of  process  and  the  mode  of  appointing  the  officei-  to 
execute  it  should  be  in  strict  accordance  with  the  statute,  other- 
wise the  appointment  is  void,  and  the  service  of  the  process  a  nu  I- 
lity.  In  this  case  the  constable  was  not  appointed  as  the  ]inv 
requires,  nor  was  the  process  such  as  he  could  be  created  to 
execute  ;  and  no  cause  having  been  shown  which  could  justify 
the  appointment  and  the  issuing  of  the  process,  the  whole  ]n'o- 
ceeding  of  the  justice  was  irregular  and  void,  and  ouglit  to 
have  been  reversed  by  the  Circuit  Court. 

It  is  therefore  ordered  that  the  judgment  of  the  Circuit 
Court  be  reversed  \vit]i  costs,  and  also  that  of  the  justice  for 
irregularity. 

Judgment  reve7'sed. 


James  Smith,  plaintiff  in  error,  v.  John  Shultz,  de- 
fendant in  error. 

Error  to  VcrmUion. 

Appeat. — New  trial — Statute. — Since  the  statute  of  1887,  an  appeal 
Avill  lie  from  the  decision  of  a  Circuit  Court  refusing'  an   application  for  a 

new  trial." 
1*491]  New  tuial — Newly  discoveked  evidence. — *.\  court  will 

not  grant  a  new  trial,  when,  in  its  opinion,  substantial  justice  has 
been  done  between  the  parties,  though  the  law  arising  on  the  evidenct> 
would  have  justified  a  different  result;  nor  will  it,  upcm  the  application 
of  the  defendant,  afford  him  an  opportunity  of  introducing  newly  dis- 
covered testimony,  which  is  not  conclusive  in  its  character,  or  is  merely 
cumulative. 

Lauceny. — Every  taking  of  the  property  of  another,  without  his  knowl- 
edge or  consent,  does  not  amount  to  larceny.  To  make  it  such,  the  taking 
must  be  accompanied  by  circumstances  which  demonstrate  a  felonious  in- 
tention. 

This  cause  was  tried  at  the  September  term,  1837,  of  tlie 
Vermilion  Circuit  Court.  A  verdict  for  8400  was  rendered 
for  tlie  defendant  in  error. 

Cited:  AVlien  error  will  not  reverse.  21  111.  39;  18  Id.  454.  Verdict 
not  disturbed,  when.  23  Id.  450.  New  trial,  when  not  granted.  53  Id. 
3.57 :  40  Id.  222.     Cumulative  evidence.    47  Id.  380 ;  69  Id.  359;  65  Id.  151 . 

'^Appeal  and  error — Whitt  (unouiifs  to  jfittal  judgweut  or  decree  for 
purposes  of.     See  McKinstry  r.  Pennoyer,  au/e  319,  iigfe. 
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S.  McRoBEETS  and  A.  C.  Fkenoh,  for  the  plaintilf  in  error- 

Bkown  and  I.  P.  Walkee,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  Ojiinion  of  the  Conrt : 
This  was  an  action  on  the  case  for  slander.  The  plaintilf  in 
the  Court  below  sued  the  defendant  for  charging  him  with 
having  stolen  his  corn  and  oats.  The  defendant  pleaded  not 
guilty,  and  gave  notice  under  the  statute,  that  on  the  trial  of 
the  cause  he  would  prove  that  the  plaintiff  did  take  his  corn 
and  oats  without  his  knowledge  or  consent;  and  also  that  he 
took  it  without  his  knowledge  or  consent,  in  the  night  time, 
and  fed  it  to  his  hogs  and  horses. 

Upon  this  plea  and  notice,  the  parties  went  to  trial,  and  a 
verdict  was  found  for  the  plaintilf.  The  defendant  then 
moved  the  Court  for  a  new  trial,  upon  the  ground  of  newly 
discovered  evidence.  The  affidavit,  which  was  made  by  the 
defendant,  sets  out  that  he  believes  that  since  the  trial  of  the 
cause  he  has  discovered  that  he  can  prove  by  Joshua  Law  and 
one  other  witness,  that  the  plaintiff  told  one  or  both  of  them 
that  he  did  take  the  corn  of  the  defendant,  Avithout  his  knowl- 
edge or  consent.  The  Court  overruled  the  motion  for  a  new 
trial,  fro]n  which  decision  the  defendant  has  taken  this  appeal. 
At  common  law,  the  decision  of  a  court  upon  an  application 
addressed  to  its  discretion,  can  not  be  assigned  for  error,  and 
such  has  been  the  uniform  decision  of  this  Court.  But  by  an 
act  of  the  legislature,  this  principle  of  law  has  been  changed, 
and  an  appeal  will  now  lie  from  the  decision  of  a  Court  refus- 
ing an  application  for  a  new  trial.  The  question  then  is,  has 
the  Court  erred  in  the  exercise  of  its  legal  discretion,  in  over- 
ruling the  motion  made  in  this  case.  This  should  be  clearly 
made  out,  to  M^arrant  a  reversal  of  its  opinion,  upon  a  point,  in 
relation  to  which  it  has  the  best  opportunity  of  forming  a 
correct  opinion.  A  court  will  not  grant  a  new  trial,  when,  in 
its  opinion,  substantial  justice  has  been  done  between  the  par- 
ties, though  the  law  arising  on  the  evidence  would  have  justi- 
fied a  different  result ;  nor  will  it,  upon  the  application  of  the 
defendant,  afford  him  an  opportunity  of  introducing 
newly  *discovered  testimony,  which  is  not  conchisive  [*492] 
in  its  character,  or  is  merely  cumulative.  The  evi- 
dence alleged  by  the  defendant  to  have  been  discovered  subse- 
quently to  the  trial,  would  not,  unaided  by  other  circumstances, 
constitute  a  defense.  The  allegation  in  the  declaration  is  that 
the  defendant  charged  the  plaintiff  with  larceny  in  stealing  his 
com  and  oats.  The  admissions  of  the  plaintiff,  expected  to  be 
proved,  are,  that  ]"e  did  take  the  corn  of  the  defendant  with. 
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out  his  knowledge  or  consent.  This  is  certainly  good  evidence 
as  far  as  it  goes;  but  it  does  not  go  far  enough  to  esbiblish 
upon  the  plaintiff  the  guilt  of  larceny.  Every  taking  of  the 
property  of  another,  without  his  knowledge  or  consent,  does 
not  amount  to  larceny.  To  niake  it  such,  the  taking  must  be 
accompanied  by  circumstances  which  demonstrate  a  felonious 
intention.  ISTo  evidence  of  such  intention  is  alleged  to  have 
been  discovered,  and  the  property  may  have  been  taken  under 
a  claim  of  title,  or  under  other  circumstances  which  would 
rebut  all  presumption  of  felonious  intention.  The  bill  of 
exceptions  does  not  contain  the  testimony  given  on  the  trial ; 
we  can  not  therefore  know  what  evidence,  or  whether  any,  was 
given  by  the  defendant  under  his  notice  of  justification.  If 
none  was  given  tending  to  justify,  the  Court  very  ]u-oiierly 
overruled  the  motion  for  a  new  trial,  because  the  newly  dis- 
covered evidence  does  not,  of  itself,  amount  to  a  justification ; 
and  if  on  the  other  hand  any  testimony  tending  to  make  out 
this  defense  was  given  on  the  trial  M'hicli  was  had,  then  that 
subsequently  discovered  is  merely  cumulative,  and  would  not 
have  justified  the  Court  in  awarding  a  new  trial,  in  order  to 
re-adjudicate  upon  a  cause,  with  the  result  of  which  it  is  satis- 
tied. 

The  decision  of  the  Circuit  Court  is  aftirmed  with  costs. 

Jiuhjment  affirmed. 

Note  by  Scam^ion.     See  Harmison  r.  Clarke,  (tnte  131;  Garner  et  ul.  f. 
Crenshaw,  ante  143;  Wickershani  r.  The  People,  ante  128,  and  note. 


William  Pickering,  appellant,  v.  DanieI  Oeange,  . 
appellee. 

Ajipeal from  Edwards. 

Door — Ltahttjty  of  owners. — The  law  is  well  settled,  that  where  a 
person  negligently  keejis  ii  dog  or  other  animal,  which  is  known  to  him  to 
be  of  a  savage  and  ferocious  disposition,  he  is  accountable  for  all  the  injury 
it  may  do  to  other  animals. " 

Tmts  cause  was  tried  at  the  A]iril  term,  1S38,  of  the  Ed- 
Avards  Circuit  Court,  before  the  Hon.  Justin  llarlan  and  a 
jury.  A  verdict  was  rendered  for  the  defendant  in  the  Court 
below,  the  appellee. 

*Dogs—LiabiUty  of  owners  for  iresj^asses  of.    See  Pickering   v.  Orange 
ante,  838,  note. 
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*W.  J.  Gatewood,  for  tlie  appellant,  cited  Lord     [*493] 
Raymond's   Reports ;  1  Firtle,  95  ;  2  do.  105-10  ;  1 
Bibb,  2t)5  ;  Wendell,  249. 

A.  CowLES,  for  the  appellee. 

Browne,  Justice,  delivered  tlie  opinion  of  the  Court : 

This  was  an  action  on  the  case  for  keeping  dogs  which  had 
been  nsed  to  bite  mankind,  and  to  chase,  worry,  and  kill  other 
animals  besides  sheep,  and  which  had  killed  divers  sheep  of  the 
plaintiff.  On  the  trial  of  the  cause,  the  judge  of  the  Circuit 
Court  of  Edwards  county  gave  the  following  instruction  : 
"  That  if  defendant's  dogs  had  been  used  to  kill  or  worry 
sheep,  and  the  defendant  had  notice  thereof,  then  it  was  a 
question  of  law,  and  he  was  liable  for  all  the  damages  they 
might' do  to  the  sheep  of  another,  after  such  notice  ;  but  if 
they  had  been  used  to  kill  or  to  chase,  bite,  and  worry  other 
animals,  the  property  of  another,  or  to  bite  mankind,  and  the 
defendant  knew  it,  it  was  a  question  of  fact  for  the  jury  ;  and 
if,  therefore,  they  found  the  ferocity  of  the  dogs  to  be  such 
as  to  put  a  reasonable  man  upon  his  guard,  and  the  defendant 
suffered,  after  notice,  his  dogs  to  go  at  large,  then  the  defend- 
ant should  be 'liable  to  the  plaintiff"  for  the  amount  of  injury 
done."     The  jury  found  for  the  defendant  below. 

These  instructions  were  clearly  wrong.  The  laAv  is  well  set- 
tled, that  where  a  person  negligently  keeps  dogs  or  other  ani- 
mals, which  are  known  to  him  to  be  of  a  savage  and  ferocious 
disposition,  the  owner  of  the  animals  is  accountable  for  all 
the  injury  they  may  do  to  others ;  and  it  is  the  duty  of  the 
owner  of  such  animals  to  secure  them,  to  keep  them  from 
doing  mischief. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded,  and  a  new  ti-ial  awarded. 

Judgment  reversed. 
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Joseph  L.  Wilsox  and  Thomas  S.  Hinde,  appellants, 
V.  John  C.  Campbell,  John  Brown  and  John 
Gardner,  appellees. 

Api)€aJ  from  Edwards. 

Bond— Principal  and  pniiiTV — Memorandum  —  Pi-kadino. — Where 
at  the  bottom  of  a  bond  made  by  a  principal  and  his  surety,  a  memorandum 
was  annexed,  that  "  This  bond  is  executed  by  Mr.  H.  a,s  security  for  Mr.  W.. 
the  principal":  Hehh  that  the  fact  contained  in  said  memorandum  could 
not  be  pleaded  to  an  action  on  the  bond  against  the  surety.  He  hi,  also, 
that  it  was  unnecessary  to  notice  the  memorandum  in  the  declaration. 

Where  two  persons  execute  a  boml,  one  as   principal   and   the  other  as 
surety,  one  is  equally  as  much  bound  to  the  obligee  as  the  other. 
1*494J        *Si'nibIe,  That  the  signing  as  surety,  is  only  evidence  between  the 
obligors,  of  the  character  of  the  obligation  of  each. 

This  was  an  action  of  covenant  commenced  by  the  ap]  ellees 
against  the  appellants,  in  the  Edwards  Circuit  Court,  upon  the 
following  bond  : 

"  On  or  before  the  twenty-first  day  of  March,  eighteen  hun- 
dred and  thirty-seven,  we  bind  ourselves  and  our  heirs,  jointly 
and  severally,  to  pay  to  John  C.  Cani])bell,  John  Brown,  and 
.lolin  Gardner,  or  to  either  of  them,  the  sum  of  live  hundred 
and  twenty  dollars,  with  interest  from  the  date  hereof.  Wit- 
ness our  hands  and  seals,  this  twenty-tirst  day  of  March,  183(). 

•  Joseph  I.  AVilson,      [l.s.] 

Th.  S.  IllNDE,  [L.S.i 

Memorandum  that  this  bond  is  executed  by 
Mr.  Ilindc,  as  security  for  Mr.  Wilson, 
the  principal.  C.  E.  Doddkidgk,  for  the  obligees." 

This  cause  was  tried  at  the  Ajjril  term.  1838,  of  the  Court 

below,  before  tlie  lion.  Justin  Ihirlan.    Judgment  was  rendered 

against  the  a]i]  ellants  for  !?r)85. 

11.  Eddy,  for  the  appellants,  contended  that  the  demurrer 
should  have  been  sustained  to  the  declaration. 

E.  ,P>.  Weim!,  for  the  ai)pellants,  cited  the  following  authori- 
ties: 

2  Am.  Dig.  80  and  535,  IIk/i/v.  Admns,  5  Mass.  358,  show- 
ing that  signing  as  surety  makes  no  distinction;  2  Tuck.  Com. 
12r. ;  1  (;hit.  r*lead.  353,  As  to  the  mnmier  a  deed  should  be 
pleaded;  1  Chit.  Plead.  (JC^  3  ;  2  Tuck.  Com.  2()7,  Demurrer 
only  reaches  error  in  substnnce;  5  Bac.  Abr.  322;  2  Tuck.  Com. 
270,  Pleading  o\  er  aids  some  defects  of  substance  and  all  of 
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form  ;  2  Con.  Rep.  550,  JBerg^ison  v.  Harwood^  "What  variance 
materia],  and  what  parts  of  a  contract  necessary  to  be  set  forth. 
Variance  imniatei'ial  if  it  do  not  change  the  legal  eifect  of  a 
contract;  3  Stark.  Ev.  1590  in  note,  1550  note  1,  1558-9  note 
3  ;  13  Johns.  449  ;  19  Johns.  421. 

Browne,  Justice,  deliv^ered  the  opinion  of  the  Court : 
This  was  an  action  of  covenant  brought  in  the  Circuit  Court 
by  John  C.  Campbell  and  others,  against  Joseph  L.Wilson  and 
Thomas  S.  Hinde,  on  a  bond  for  the  payment  of  money.  The 
bond  was  signed  and  sealed  by  the  said  Wilson  and  Hinde.  At 
the  foot  of  the  covenant  was  this  memorandum :  "  That  this 
bond  is  executed  by  Mr.  Hinde  as  security  for  Mr.  Wilson,  the 
principal."  The  declaration  contained  no  reference  whatever 
to  this  memorandum.  Defendant  below  craved  oyer,  and 
pleaded  the  fact  that  Hinde  signed  as  security  only, 
and  plaintiffs  below  *knew  it,  and  accepted  it  as  [*495] 
such.  Demurrer  to  the  ])lea  sustained,  and  thereupon 
damages  assessed,  and  judgment.  To  reverse  the  judgment  of 
the  Court  below,  an  appeal  is  brought  to  this  Court  by  Hinde. 
The  Court  did  right  in  sustaining  the  demurrer  to  the  plea. 
It  may  be  that  Hinde  was  only  security  to  Wilson,  still  Hinde 
is  bound  with  Wilson,  to  Campbell  and  others.  Whether 
Hinde  is  security  or  principal,  he  is  equally  bound  with  Wil- 
son to  [discharge  the  obligation  to  John  C.  Campbell  and 
others. 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 

ISToTE  BY  ScA^niON.  "WTiere  sureties  bind  themselves  jointly  and  severally 
as  principals  in  a  bond,  there  is  no  difference  as  to  their  liability  in  equity 
for  the  deljt  between  them  and  the  principal  debtor,  for  whom  they  are  sure- 
ties.    U.  S.  V.  Cushnian,  2  Summer's  C.  C.  R.  426. 

Where  a  lease  was  made  to  two,  one  ot  whom  was  sole  occupant  of  the 
premises,  which  he  held  over  the  term,  and  debt  for  the  rent  of  the  whole 
period  of  actual  occupancy  was  brought  against  both:  It  was  held  that  the 
other  lessee  was  not  est  ipped  to  show  that  he  signed  the  lease  only  in  the 
character  of  surety,  for  the  term  specified,  without  having  in  fact  occupied 
the  premises  at  any  time,  and  that  he  was  not  liable  for  rent  after  the  time 
mentioned  in  the  writing,  the  holding  over  being,  as  to  him,  no  continuance 
of  the  lease.     Kennebec  Bank  v.  Turner  et  al.,  2  Greenleaf,  42. 
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Hail  Masojt,  plaintiff  in  error,  v.  Joel  FiisX'H,  defend- 
ant in  error. 

Error  to  Madison. 

Forcible  e^ttrt  and  detainer — Statute. — The  statute  of  the  State  of 
Illinois,  in  relation  to  forcible  entry  and  detainer,  is  more  comprehensive 
than  the  English  act.  It  authorizes  the  action  to  be  maintained  against 
a  lessee  who  "holds  over,  after  the  determination  of  his  lease,  whether  he 
holds  by  force  or  not,  provided  the  lessor  has  given  him  notice  to  quit." 

Same — Parties. — One  joint  tenant,  or  tenant  in  common,  may  maintain 
an  action  for  forcible  entry  and  detainer  against  his  co-tenant. 

This  cause  was  tried  at  the  August  terra,  1S38,  of  the  Madi- 
son Circuit  Court,  before  the  Hon.  Sidney  Breese. 

A.  CowLES  and  J,  M.  Krum,  for  the  plaintiff  in  error,  relied 
upon  the  following  points  and  authorities : 

1.  That  the  facts  set  forth  in  tho  affidavit  were  not  sutH- 
cient  tu  authorize  the  justices  of  the  peace  to  issue  their  writ 
and  entertain  cognizance  of  the  cause.-  E.  L.  311.  (Gale's 
Stat.  313.) 

2.  One  tenant  in  common  can  not  maintain  an  acti(m  of  forci- 
ble entry  and  detainer  against  his  co-tenant.    The  possession  of 

one  being  the  possession  of  both.     2  Blac.  Com.  4S, 
[*496]     180,  183 ;  *Cruise's  Digest,  440  ;   Bigelow's  Digest, 
447,  453  ;  1  Chit.  Plead.  170  ;  4  Pick.  127. 

3.  The  defendant  in  error  should  have  brought  tresj^ass. 
The  statute  gives  that  remedy  upon  a  state  of  facts  shown  bv 
the  aflidavit.     K.  L.  474,  §  3.     (Gale's  Stat.  514.) 

William  Martin,  for  the  defendant  in  error,  cited  3  Bac. 
Abr.  708,  710 ;  R  L.  313.     (Gale's  Stat.  313.) 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
Finch  made  eom|)laint  on  oath  before  two  justices  of  the 
peace,  that  lie  and  JNTascm  were  joint  tenants  of  adwelling-hou.^^e 
in  the  county  of  IMadison,  and  that  J\[ason,  with  force  and 
arms,  forcibly  entered  into  the  whole  of  the  dwelling-house, 
and  turned  Finch  out  of  the  possession  of  his  moiety  of  the 
house,  and  keeps  him  out ;  and  prays  of  the  justices  that  he 
may  be  restored  to  the  possession  of  the  undivided  half  of  the 
house. 

'  Forcible  eutnj  and  dctciiiirr — When  action  lies.     See  Starr  &  C.  111.  Stat. 
Ch.  57  11  2,  and  numerous  authorities  th  -re  cited. 
5;!4 
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On  tlie  trial  of  this  complaint,  before  the  justices,  a  verdict 
was  found  in  favor  of  the  defendant  below,  and  the  cause  was 
removed  into  the  Circuit  Court  by  appeal. 

In  the  Circuit  Court,  Mason  moved  the  Court,  that  the  ap- 
peal be  dismissed,  because  it  appeared  from  the  complaint  of 
the  plaintift"  below  that  the  parties  were  joint  tenants,  and  as 
the  possession  of  one  is  the  possession  of  both  in  law,  neither 
can  maintain  an  action  for  forcible  entry  and  detainer,  against 
the  other.  The  motion  to  dismiss  was  overruled  by  the  Court. 
On  the  trial  of  the  cause  in  the  Circuit  Court,  a  verdict  of 
guilty  was  found  against  the  defendant  below,  and  judgment 
rendered  that  the  plaintiff  be  put  in  possession  of  the  undi- 
vided moiety,  or  one  half  of  the  whole  dwelling-house  de- 
scribed in  the  complaint.  To  reverse  this  jndg?iient  a  writ 
of  error  has  been  bi'ought  to  this  Court,  and  the  only  point 
made  in  the  case  is,  that  one  joint  tenant  can  not  maintain  an 
action  of  forcible  entry  and  detainer  against  his  co-tenant. 

The  act  concerning  forcible  entry  and  detainer  was  passed  to 
restrain  persons  from  violently  taking  and  keeping  possession 
of  lands  and  tenements,  althougli  they  may  have  title,  and  gives 
to  the  party  thus  ejected  a  summary  remedy  to  restore  him  to 
his  former  possession. 

In  England,  proceedings  under  their  acts  against  forcible 
entries  and  detainers,  are  either  by  indictment,  or  by  comiilaint 
to  a  justice  of  the  ]^eace,  and  in  either  case  it  is  a  criminal  pro- 
ceeding, and  the  defendant  is  liable  to  line  and  imprisonment, 
and  the  injured  party  to  a  restoration  of  his  ])Ossession.  Our 
act  furnishes  a  civil  remedy,  and  the  judgment  of  the  justices 
only  restores  tlie  party  to  the  possession  of  the  premises  from" 
which  he  has  been  forcibly  ejected.  The  scope  and 
design  of  our  act  is  the  same  ^'with  those  of  England,  [*497] 
and  consequently  where  a  i^arty  maybe  indicted  there 
for  a  forcible  entry  or  detainer,  a  civil  action  may  be  main- 
tained here.  Our  act  is  more  comprehensive  than  the  Eng- 
lish, as  it  authorizes  the  action  to  be  maintained  against  a  les- 
see who  holds  over,  after  the  determination  of  his  lease, 
whether  he  holds  by  force  or  not,  provided  the  lessor  has 
given  written  notice  to  quit. 

Can  then  a  joint  tenant  in  England,  who  has  actually  been 
ousted  by  his  co-tenant,  be  proceeded  against  under  their  stat- 
utes ? 

Russell,  a  late  English  writer  on  crimes  and  indictable  mis- 
demeanors, lays  down  the  law  in  relation  to  forcible  entry  and 
detainer,  as  follows  :  "A  joint  tenant,  or  tenant  in  common, 
may  offend  against  them  (the  English  acts  on  that  subject) 
either  by  forcibly   ejecting,  or  forcibly  holding  out,  his  com- 
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panion,  for  though  the  entry  of  such  a  tenant  be  lawful  jper 
■my  et  per  tout,  so  that  he  can  not  in  any  case  be  punished  in 
an  action  of  trespass  at  common  law,  yet  the  lawfulness  of  his 
entry  does  not  excuse  the  violence  done  to  his  companion,  and 
consequently  an  indictment  of  forcible  entry  into  a  moiety  of 
a  manor,  etc.,  is  good."  (Ilussell  on  Crimes,  'i^^u)  Kussell 
(juotcs  Hawkins'  Pleas  of  the  Crown,  a  work  of  high  author- 
ity, for  this  doctrine.  If  we  consult  the  reason  of  the  case, 
Ave  can  readily  perceive  good  grounds  why  a  joint  tenant 
should  be  entitled  to  the  benelit  of  this  act.  At  common  law, 
as  before  stated,  one  joint  tenant  can  not  maintain  trespass 
qicare  clausum  f  regit,  because  the  possession  of  one  joint  ten- 
ant is  the  possession  of  both.  A  party,  as  nnich  injured  as  if 
he  held  in  severalty,  is  denied  a  remedy  for  an  injury,  upon  a 
in-esumption  in  law  which  the  facts  of  the  case  contradict. 
This  is  clearly  a  defect  in  the  conunon  law,  wiiich  it  may  well 
be  ])resumed  that  the  act  against  forcible  entry  and  detainer 
was  intended  to  remedy.  Although  at  connnon  law  one  joint 
tenant  can  not  maintain  tj-espass  against  liis  co-tenant,  yet  he 
may  maintain  ejectment  if  he  can  prove  an  actual  ouster,  Avhich 
i-ebnts  the  ]u-esumption  that  the  jwssession  of  one  is  the  pos- 
session of  the  other  ;  and  wc  can  see  no  reason,  if  the  ejected 
eo-tenant  may  maintain  ejectment,  why  he  may  not  avail  liiin- 
self  of  the  summary  remedy  furnished  by  this  statute.  In 
Kentucky  the  Court  of  A])iieals  (2  Dana,  111)  decided 
that  one  joint  tenant  may  maintain  a  warrant  against  his  co- 
tenant  for  a  forcible  detainer,  provided  that  the  party  ]irove 
that  he  is  kejit  out  by  actual  force,  and  the  judgment  would 
"bo  for  "an  undivided  interest"  according  to  the  proof, 

AVhether  in  the  case  under  consideration  such   proof  was 
given,  is  not  made  a  point  in  the  case,  and   it  is  therefore  un- 
necessary to  in(]uire.    Both  reason  and  adjudged  case.s 
[*49S]     being  in  favor.of  *sustaining  this  form  of  ]:roceeding, 
the  judgment  of  the  Circuit  Court  nnist  be  allirmod 
with  costs. 

Judgment  affirmed. 
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Thomas    Phillips,   appellant,    v.    Giles  C.    Dana, 

appellee. 

Appeal  from  Peoria. 

Plkading — Amendment  —  Dischetion. — Applications  to  amend  the 
pleadings  in  a  cause,  are  addressed  to  the  sound  discretion  of  the  Court;  and 
the  allowance  of  such  api^lications  can  not  be  assigned  for  error. 

Practice. — -Where  a  demurrer  was  interposed  to  the  replication  of  the 
plaintiff  to  one  of  the  defendant's  pleas,  issue  to  the  countrj"  having  been 
taken  on  the  other  pleas,  and  the  parties  agreed  that  both  matters  of  law 
and  fact  arising  in  the  cause  might  be  tried  by  the  Court,  and  after  hearing 
the  evidence,  the  Court  ga\'e  judgment  for  the  plaintiff  for  damages  without 
expressly  overruling  the  demurrer :  Held,  that  as  the  replication  was  sufficient. 
there  was  no  error  in  the  proceedings. 

This  cause  was  tried  at  tlie  September  term,  1838,  of  the 
Peoria  Circuit  Court.  Judgment  was  rendered  for  the  plaint- 
iff in  the  Court  below,  from  which  the  defendant  appealed  to 
this  Court. 

N.  H.  Purple,  for  the  ajipellant,  contended  that, 

If  a  verdict  do  not  find  the  issue  joined,  it  will  be  reversed 

on  error.     Bigelow's  Dig.  298,  JSTo.  8. 

Judgment  must  be  reversed  when  it  does  not  show  how  an 

issue  was  disposed  of.      Pirtle's  Dig.   360,  JSTo.  24 ;    1  or  2 

Missouri  Eept  260. 

H.  P.  JoHifsoN,  for  the  appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
The  first  error  relied  on  in  this  case  is,  that  the  Circuit 
Court  permitted  the  plaintiff  to  amend  his  declaration  after 
issue  joined  upon  the  plea  of  non-assumpsit,  by  adding  to  the 
description  of  the  note  described  in  the  declaration  the  words 
"  with  six  per  cent,  interest."  Applications  to  amend  the 
pleadings  are  addressed  to  the  sound  discretion  of  the  Court, 
and  the  granting  of  leave  to  amend  can  not  be  assigned  for 
error. 

The  other  error  assigned  is,  that  the  Court  gave  no  judg- 
ment upon  the  denmrrer  to  the  replication  to  defendant's  sixth 
plea,  but  gave  a  general  judgment  for  damages  against  the  de- 
fendant without  deciding  the  issue  at  law.  It  appears  from 
the  record  that  there  were  several  pleas  upon  which  issue  to 
the  coimtry  was  taken,  and  that  the  sixth  plea  mentioned  in 
this  assignment  was  a  plea  of  release  of  the  action  mentioned 
ip  the  plaintift''s  declaration.     To  this  plea  the  plaintiff'  below 

Cited:    Pleading.    3  Gilm.  496. 
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replied  that  the  release  mentioned  in  the  plea  was  not 
[*tl:99]  his  deed,  and  tendered  an  *issiie  to  the  conntry.  Af- 
ter tiling  the  denuu-rer  the  record  states  that  the  par- 
ties then  agreed  "that  both  matters  of  law  and  fact  arising  in 
this  cause  may  be  tried  by  the  Court,  and  after  hearing  the 
evidence  and  arg:ninents  of  counsel  the  Court  gave  judgment 
for  the  plaintiff  below,  for  his  damages,  without  ex]iressly 
overruling  the  demurrer.  "Was  this  omission  error?  The  ie;> 
lication  was  clearly  a  sufficient  answer  to  the  defendant's  plea, 
and  the  demurrer  was  improjierly  interposed.  The  Circuit 
Court,  doubtless,  so  considered  it,  and  treated  it  as  a  nulUty. 
By  so  doing  the  defendant  has  sustained  no  possible  injury, 
and  the  only  effect  of  reversing  the  judgment  below  and  re- 
manding the  cause,  would  be  to  require  the  Circuit  Court  to 
decide  a  demurrer  which  this  Court  j^erceives  must  be  over- 
ruled. To  reverse  a  judgment  for  such  trifling  informalities, 
where  no  possible  injury  can  result  to  the  party,  would  be  a 
perversion  of  judicial  jjroceedings. 

The  judgment  below  is  affirmed  with  costs. 

Judgment  affirmed. 


Alexander  B.  Miller,  appellant,  v.  Charles  How- 
ell, ajipellee. 

Ap2)calfrom  Macoupin. 

PROMTSsonY  NOTE — DEFENSE — Frato — Intent. — In  an  action  for  a 
promissory  note  jjivcn  for  a  town  lot,  and  assitrneil  after  it  liecanie  due,  tlie 
maker,  to  show  that  the  consirleration  had  failed,  offered  to  i>rove  that  tlie 
]»ayet's  of  the  note,  aR  proprietors  of  the  town  in  which  the  lot  was  situated, 
])ulilicly  proclaimed,  on  the  day  of  the  sale  of  the  lot,  that  they  would  build 
a  storehouse  in  the  town,  twostories  high,  forty  by  twenty-four  feet,  by  the 
1st  of  Autrust  followiufr  tiie  day  of  sale  ;  and  that  tliey  would  construct  a 
bridge  across  tlie  15if,'  Macoupin,  in  tlie  said  town;  but  that  they  had  failed 
BO  to  do.  llihl,  that  it  would  be  no  defense  to  the  note,  and  that  such 
proof  would  not  be  e\  ideuce  of  fra\id,  unless  it  was  also  shown  that  the  jiro- 
l)rietors  of  said  town  made  such  declarations  deceitfully." 

Fraud  can  not  exist  without  an  intention  to  deceive.'' 

This  action  was  oi-iginally  instituted  before  a  justice  of  the 
]'eace  of  Macoupin  county,  and  was  brought  by  ajipeal  into 
the  Circuit  Court,  where  the  cause  was  tried  at   the   April 

_^ , S 

Cited  :    Fraud,  representations  must  be  known  to  be  false.    81  Til.  5.S4. 
Deceit  as  a  defense.  3  Scam.  17.^.    What  is  not  a  defen-e  to  note.    .S  Id.  JjOf). 
*  I'roniissori/  nofi's — Vtiliditi/  of'.     See  Mulford  f.  Shepurd,  j>nsf,  r>83  note. 
^  Fraud — \Vhat  coiisti/ufcit.     ^ee  Henshaw  r.  Bryant,  4  Scam.  97,  note. 
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term,  1838,  before  the  Hon.  Jesse  B.  Thomas.  Judgment  was 
I'cndered  for  the  plaintiff  for  $73  and  costs  of  suit,  from  which 
the  defendant  appealed  to  this  Court. 

U.  F,  LiNDEK  and  John  S.  Geeathouse,  for  the  apiDellant. 

STBriiEN  A.  Douglas,  for  the  appellee. 

*LocKwooD,  Justice,  delivered  the  0]:)inion  of  the  [*500] 
Court : 

This  was  an  action  of  assimipsit  commenced  on  a  promissory 
note  assigned  to  Howell,  the  ])laintift"  below,  after  it  became 
due.  After  the  note  was  read  in  evidence.  Miller,  the  defend- 
ant below,  proved  that  the  note  was  given  as  the  consideration 
of  the  sale  of  a  town  lot,  which  was  bid  off  by  him  at  a  public 
sale  of  lots  held  by  the  assignors  of  the  note;  and  that  the  de- 
fendant received  from  them  a  bond  to  convey  the  lot  upon  the 
payment  of  the  note.  The  defendant,  to  show  that  the  consid- 
eration of  the  note  had  failed,  ottered  to  prove  that  the  payees 
of  the  note,  as  proprietors  of  the  town  in  which  the  lot  was 
situated,  publicly  proclaimed,  on  the  day  of  the  sale  of  the  lot, 
that  they  would  build  a  storehouse  in  the  town,  two  stories 
high,  forty  by  twenty- four  feet,  by  the  1st  of  August  follow- 
ing the  day  of  sale  ;  and  that  they  would  construct  a  bridge 
across  the  Big  Macoupin  in  the  said  town.  Defendant  further 
offered  to  prove  that  the  payees  of  the  note  had  failed  to 
build  the  house  and  bridge.  To  the  reception  of  this  testi- 
mony, the  plaintiff  objected,  and  it  was  rejected  by  the  Court. 
The  rejection  of  this  testimony  is  assigned  for  error.  This 
testimony  was  properly  rejected.  It  did  not  tend  to  show  a 
failure  of  consideration.  The  consideration  of  the  note  was 
the  sale  of  thij  lot  for  the  conveyance  of  which  Miller  holds  a 
bond.  If  the  payees  of  the  note  should  fail  to  convey  the  lot 
at  the  time  stipulated  in  the  bond,  or  if  they  had  no  title  to 
the  lot  when  it  became  their  duty  to  convey — either  of  these 
facts  would  constitute  a  failure  of  consideration  of  the  note. 
The  declaration  of  the  ]iayees  of  the  note  of  their  intention  to 
build  a  house  and  a  bridge  in  the  town,  can  in  nowise  be  said 
to  form  the  consideration  of  the  note.  Nor  did  the  evidence 
offered,  amount  to  a  fraud,  because  the  defendant  did  not  also 
offer  to  prove,  that  when  the  pro]U'ietors  made  the  declai-ations 
of  their  intention  to  build  in  the  town,  they  did  it  deceitfully. 
It  does  not  appear  from  anything  the  defendant  offered  to 
prove,  but  that  the  proprietors  made  the  declarations  in  good 
faith.     Fraud  can  not  exist  without  an  intention  to   deceive. 
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As  tlie  evidence  offered  did  not  tend  to  prove  either  failure  of 
consideration  or  fraud,  it  was  ]iroperly  overruled. 
The  judgment  is  athrmed  with  costs. 

Judgment  affirmed. 

Note  by  ScA:\rMON'.     Soe  McCojinoll   r.  Wilcox,  ante  344.     Every  false 
affirmation  does  not.  amount  to  a  traiul.     Breese,  234. 


[*501]  ^Alexander  B.  Miller,  plaintifl'in  error,  v. 
Ross  Houcke,  Jacob  C.  Gautermax  and 
Jeffersox  Weatherford,  defeiulaiits  in 
error. 

Error  to  Macoupin. 

Trtat. — ExAMTNATiox  OF  TviTNESs. — It  does  not  follow  as  a  necessary 
consequence  to  the  asking  of  a  question  of  a  witness  un  the  trial  of  a  cause, 
that  the  answer  will  be  in  the  affirmative  ;  and  unless  the  answer  consti- 
tutes illegal  testimony  for  the  party  calling  the  yitness  'it  is  no  ground  of  ex- 
ception. 

PuACTiCE — Exceptions — Biu.  of. — Where  an  exception  is  t<iken  to  a 
qiiestion  asked  a  witness  on  the  trial  of  a  cause,  if  the  answer  of  the  witness 
is  not  given  in  the  bill  of  exceptions,  the  Sn))reme  Court  can  not  know  that 
the  Circuit  Court  received  improper  testimony. 

The  province  of  a  bill  of  exceptions  taken  in  the  progress  of  a  trial  is  to 
show  that  improper  testimony  has  been  received,  or  proper  testimony  re- 
jected. 

This  cause  was  tried  at  the  Ajiril  term,  1S3S,  of  the  i^^a- 
coupin  Circuit  Court,  before  the  Hon.  Jesse  B.  Thomas. 
Judgment  was  rendered  for  the  defendants  in  error  for  §71 
and  costs. 

U.  F.  LiNDKR  and  John  S.  Gkeathouse,  for  the  plaintiff  in 
eiror. 

Stki'hen  a.  Dorr.i,As,  for  the  defendants  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
It  ai)jiears  from  the  bill  of  exceptions  taken  on  tlie  trial  of 
this  cause  that  the  plaint  ill's  asked  the  witness  a  question  which 
the  defendant  objected  to,  but  the  (^)urt  overruled  the  objec- 
tion and  permitted  the  (piestion  to  be  answered.  AV'hether 
the  question,  however,  was  answered    in  the    atlirmative    or 

Citrd:    Answer  miiat  be  set  out  in  bill  of  exceptions.    4  Scam.  12.    Wit- 
ness, wliat  ran  not  lie  assigned  for  error.     4  Id.  195;  objections  to  competency 
ba^cd  upon  fcstimony.   3'2  III.  'J!)4.     Supreme  Coiu't  can  not  pass  on  testi- 
mony.  3  Scam.  4'J8.     liill  of  exceptions,  ■defective  when.  17  111.235. 
5r.o 
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negative,  is  not  stated.     The  error  relied  on  to  reverse  the 
judgment  below  is  the  permission  to  answer  the  question. 

It  does  not  follow,  as  a  necessary  consequence  to  the  asking 
of  a  question,  that  the  answer  will  be  in  the  affirmative  ;  and 
unless  the  answer  constitutes  illegal  testimony  for  the  party 
calling  a  witness  it  is  no  ground  of  exception.  The  province 
of  a  bill  of  exceptions,  taken  in  the  progress  of  a  trial,  is  to 
show  that  improper  testimony  has  been  received,  or  proper 
testimony  rejected.  The  answer  of  the  witness  not  being- 
given,  this  Court  cannot  Icnowthat  the  Circuit  Court  received 
improper  evidence. 

The  judgment  must  therefore  be  affirmed  with  costs. 

Judgment  ajjlrmed. 

See  Swafford  v.  Dovenor,  ante  165  ;  Gilmore  v.  Ballard,  ante  252;  Kitchell 
V.  Bratton,  ante  300;  Ballingall  v.  Spraggins,  ante  330. 


*RoBEKT   R.    Williams,   appellant,  v.  JoHiq-     [*502] 
Doe,  ex  t/em.^GEORGE  Claytor,  Mason  C. 
Fitch,    Harvey  Scribner,  and  Henry  Renckin, 
appellee. 

Appeal  from  Adams. 

County  CoM>rrssiONEKs — Authority  to  convey  real  estate — Act 
OF  1835. — Before  the  passage  of  the  act  of  1835,  County  Commissioners  had 
no  authority  to  convey  the  real  estate  of  their  county. 

The  act  of  1835  makes  valid  conveyances  made  before  that  time  by  County 
Commissioners  ;  and  a  deed  of  the  real  estate  of  the  county  executed  by  the 
County  Commissioners,  in  their  individual  names  and  "under  their  private 
seals,"  "as  County  Commissioners  in  behalf  of  the  county,"  is  made  valid 
and  effectual  to  pass  the  estate  therein  conveyed. 

Ejectment — Evidence. — In  an  action  of  ejectment  the  plaintiif,  to  sup- 
port his  title,  read  in  evidence  a  deed  from  one  Wheelock  and  wife  to  one 
Claytor,  from  whom  the  lessors  of  the  plaintiff  derived  title  to  the  premises 
described  in  his  declaration,  and  the  defendant  read  in  evidence  a  decree  of 
the  Adams  Circuit  Court,  sitting  as  a  court  of  chancery,  made  in  a  case 
wherein  Archibald  Williams,  administrator,  etc.,  was  complainant,  which 
rescinded  and  set  aside  the  deed  to  said  Claytor,  and  the  deed  to  the  lessors 
of  the  plaintiff,  and  directed  that  a  special  execution  issued  to  the  sheriff'  of 
Adams  county,  against  said  Wheelock,  as  the  trustee  of  one  Hynes,  to  sell 
the  premises  described  in  the  plaintiff's  declaration  for  the  satisfaction  of 
the  judgment  and  costs  in  favor  of  said  Williams,  administrator,  mentioned 
in  the  bill  in  chancery,  upon  whicli  the  decree  was  rendered,  and  offered  to 
read  in  evidence  the  special  writ  of  execution  with  the  return  thereon,  which 
return  stated  that  said  premises  were  sold  to  the  defendant,  and  also  the 
sherift"s  certificate  of  the  sale  of  said  premises  and  his  deed  to  tbe  defend- 
ant, under  an  execution  in  favor  of  one  Wesley  Williams,  which  were  ex- 

Cited  :    Practice— Evidence  for  jury.    50  III.  303. 
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eluded  irom  the  jury;  and  the  plaintiff  then  offered  to  prove  that  Claj^tor 
had  redeemed  said  premises  from  said  sheriff's  sale,  which  was  not  allowed, 
and  the  Court  excluded  said  decree  from  the  jury.  The  defendant  then  of- 
fered in  evidence  the  bill,  process,  etc.,  in  the  chancery  suit  in  which  the 
decree  was  rendered  in  favor  of  Archibald  Williams,  administrator,  etc., 
wliich  were  rejected  by  the  Court  :  to  all  of  which  decisions  against  him  the 
defendant  excepted.  Held,  that  the  decree  was  properly  excluded  from 
the  jury  inasmuch  as  the  defendant  had  failed  to  produce  a  deed  from  the 
sheriff  under  the  special  writ  of  execution.  Held,  also,  that  the  bill  was 
properly  excluded.  Held,  also,  that  the  deed  from  the  sheriff  was  not  ad- 
missible in  evidence,  as  it  recited  an  entirely  different  writ  of  execution 
from  that  described  in  the  decree.  Held,  also,  that  there  was  no  error  in 
the  proceedings. 

Same — Practice. — ^The  practice  of  excluding  evidence  after  it  has  been 
received,  where  some  one  important  link  in  the  chain,  necessary  to  establish 
the  right  claimed,  is  wanting,  seems  to  have  been  adopted  in  many  of  the 
courts  of  the  Western  States,  as  an  equivalent  for  instructing  the  jury  that 
for  want  of  such  proof  the  party  has  not  made  out  the  point  sought  to  be 
estalilished. 

That  fraud  can  not  be  given  in  evidence  to  impeach  a  deed  in  an  action  of 
ejectment. 

That  where  in  an  action  of  ejectment  the  verdict  of  the  jury  was  rendered 
in  favor  of  the  lessors  of  the  plaintiff,  no  objection  can  be  raised  on  that  ac- 
count in  the  Supreme  Court. 

This  cause  was  tried  at  the  September  term,  1830,  of  tlie 
Adams  Circuit  Court,  before  tlie  Hon.  Kichard  M.  Young  and 
a  jury.  A  verdict  was  rendered  in  favor  of  the  h'ssot^s  of  f/io 
flahiiiff^  from  which  the  defendant  aj^pealed  to  this  Court. 
The  material  facts  in  the  case  appear  in  the  opinion  of  tlic 
Court.  The  offer  of  the  defendant  to  prove  that  the 
[*503]  deeds  to  the  lessors  *of  the  plaintiff  were  void  for 
actual  and  intentional  fraud,  which  was  rejected,  is 
not  stated  in  the  ojiiiiion  of  the  Court,  thou<;jh  it  was  necessa- 
rily decided  in  the  case. 

The  following  errors  are  assigned  in  this  Court: 

1.  The  Court  erred  in  allowing  the  said  deeds  of  the  said 
])laintift''s  lessors  to  be  read  as  evidence  to  the  jury. 

2.  Tlie  Court  erred  in  excluding  the  said  decree  from  the 

3.  The  Court  erred  in  not  allowing  the  said  bill,  and  ]mpers, 
and  ])rocess,  in  the  said  chancery  suit,  to  be  read  as  evidence 
to  the  jury. 

4.  Tlie  Court  erred  iu  not  admitting  the  said  defendant  in 
the  Court  below,  to  read  as  evidence,  his  said  deed  and  certiti- 
cate  of  purchase ;  and  in  refusing  to  allow  his  ])roof  that  the 
deeds  of  the  said  plaintiff's  lessors  were  void  for  actual  and 
intentional  fraud. 

5.  There  is  a  variance  in  the  declaration  in  this,  that  in  its 
commencement  it  is  against  Richard  lioo,  and  in  its  conclu- 
sion, it  is  against  Robert  R.  Williams. 
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6.  The  verdict  is  defective  in  this,  that  it  is  in  favor  of 
Fitch,  Scribner  and  Renckin. 

I 

A.  Williams,  S.  T.  Logan  and  E.  D.  Baker,  for  the  appel- 
lant. 

I 

O.  H.  Bkowning  and  J.  H.  Ralston,  for  the  apj)ellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  to  recover  the  South  half 
of  Lot  No.  3,  in  Block  No.  5,  in  the  town  of  Quincy.  The 
declaration  contained  t\\'0  demises — one  from  George  Claytor, 
and  one  from  Mason  C.  Fitch,  Harvey  Scribner  and  Henry 
Renckin. 

The  plaintiff  in  the  Circuit  Court,  during  the  progress  of 
the  trial,  offered  to  give  in  evidence  a  patent  from  the  United 
States,  for  the  land  on  which  the  half  lot  in  question  is  laid 
out,  to  the  county  of  Adams ;  next,  a  deed  from  the  County 
Commissioners  of  Adams  county,  for  the  same  lot,  to  E.  L.  R. 
Wheelock,  assignee  of  Jeremiah  Rose,  duly  acknowledged  and 
recorded  ;  next,  a  deed  from  Wheelock  and  his  wife,  duly  ex- 
ecuted and  recorded,  to  George  Claytor ;  and  from  Claytor 
and  his  wife,  to  Fitch,  Scribner,  and  Renckin,  the  lessors  of 
the  plaintiff,  which  was  objected  to  by  the  defendant,  but  the 
deeds  and  patent  were  admitted  as  evidence.  The  jjossession 
of  the  j)remises  by  Williams,  at  the  commencement  of  the 
suit,  was  also  proven. 

The  defendant,  on  the  trial,  offered  in  evidence  a  decree 
obtained  in  a  suit  in  chancery  in  the  Circuit  Court  of  Adams 
county,  in  November,  1834,  in  which  Archibald  Williams,  ad- 
ministrator of  one  Broady,  deceased,  was  complainant, 
and  Peter  Hynes,  *E.  L.  R.  Wheelock,  George  Claytor,  [*504] 
R.  G.  Ormsby,  Mason  C.  Fitch,  flarvey  Scribner,  and 
Henry  Renckin  were  defendants,  by  which,  among  other 
things,  the  conveyances  from  Wheelock  to  Claytor,  and  from 
Claytor  to  Fitch,  Scribner  and  Renckin,  for  the  half  lot 
described  in  the  plaintiff's  declaration,  were  declared  fraudu- 
lent and  void,  and  were  set  aside,  and  rescinded,  and  canceled, 
and  the  premises  decreed  to  be  sold  under  a  special  execution 
against  Wheelock,  as  the  trustee  of  one  Peter  Hynes,  to  sat- 
isfy the  judgment  in  the  complainant's  bill  of  complaint  set 
forth.  The  defendant  then  offered  to  produce  in  evidence, 
the  sjiecial  execution  for  the  sale  of  the  Lot  3,  in  Block  5, 
named  in  the  decree  in  the  cause  in  chancery,  with  the  in- 
dorsements and  certificate  of  the  sheriff  of  the  county  of 
Adams,  that  the  lot  in  question  had  been  duly  sold  to  the  de- 
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feiidant,  "Williams,  and  that  lie  would  be  entitled  to  a  deed 
after  the  jieriod  for  redemption  had  exjiired ;  and,  also,  a  deed 
for  the  premises,  executed  by  the  said  sheriff,  b}'  virtue  of  a 
Avrit  of  ^fieri  facim,  issued  on  the  6th  day  of  October,  1832, 
on  a  judgment  obtained  b}^  one  Wesley  Williams,  against  one 
Peter  Hynes,  for  the  sum  of  sixty-two  dollars  and  sixty-two 
cents,  to  Robert  R.  Williams,  the  defendant,  duly  acknowl- 
edged and  certified,  reciting  that  the  ])eriod  of  redemption 
had  expired.     This  evidence  the  Circuit  Court  excluded. 

The  plaintiff  then  moved  to  exclude  the  decree  from  the 
jury,  which  had  been  ]n'eviously  offered  and  read  in  evidence, 
which  was  done.  The  defendant  here  closed  his  evidence, 
but  subserpiently  ajiplied  to  the  Court  to  admit  in  evidence  a 
bill  in  chancery,  hied  in  the  Circuit  Court  in  Adams  county, 
on  the  22d  November,  1833,  by  Archibald  Williams  against 
said  Wheelock  and  others,  being  the  bill  on  which  the  decree, 
Avhii'h  had  been  excluded  from  the  jury,  was  founded.  The 
Circuit  Court  rejected  the  bill,  and  the  cause  being  submitted 
to  the  jury,  a  verdict  was  rendered  against  the  defendant, 
with  nonn'nal  damages.  To  reverse  the  judgment  on  this  ver- 
dict, a  writ  of  error  has  been  prosecuted,  and  it  is  now  assigned 
for  error: 

1.  That  the  Court  erred  in  allowing  the  deeds  offered  by 
the  lessors  of  the  ])laintilf  to  be  read  in  evidence. 

2.  In  excluding  the  decree  from  the  jury,  and  not  ])ermit- 
ting  the  deed  made  to  the  defendant  by  the  sheriff',  under  the 
execution  against  Ilynes,  in  favor  of  Williams,  to  be  read  in 
evidence. 

3.  In  not  admitting  tlie  bill  in  chancery  to  be  read  in  evi- 
dence. 

In  considering  the  grounds  relied  on  as  errors  in  this  cause, 
the  only  (piestion  which  we  conceive  can  arise  out  of  the  facts 
adduced  in  evidence  on  the  ]iart  of  the  lessors  of  the  plaintiff' 
is,  as  to  tlie  mode  of  execution,  and  character  of  the  deed 
from    the    County    Commissioners    of    Adams    County    to 

Wheelock. 
[*505]  *Tliere  can  be  no  doubt,  that  at  the  time  of  the  exe- 
cution of  the  deed  to  Wheelock,  the  CommissioiuM-s 
could  not  legally  convey  the  real  estate  of  which  the  county  of 
Adams  Avas  possessed  ;  and  liad  not  tlie  '•'Act  concerning  con  rc//- 
ancvN  h;/  Counfi/  Connni.^Klono'S^^''  {Xv\^  of  1835,40;  Gale's 
Stat.  iriCi)  approved  7th  of  January,  1835,  been  passed,  the  deed 
would  have  been  void  and  inoperative. 

This  jct  has  declared  tliat   such  conveyances,  made  in  good 

faith,  before  the  ]iassage  of  the  act,  shall  ho  valid  andasopera- 

ivc  as  if  the  Commissioners  had  been  duly  authorized  to  exe- 
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cute  tliem,  at  tlie  time  of  the  execution  of  the  same.  It  has 
further  provided  for  the  execution  of  deeds  for  the  convey- 
ance of  real  estate  owned  by  counties,  for  the  future.  The  char- 
acter of  the  deed  is,  perhaps,  more  equivocal,  and  admits  of 
some  doubt  as  to  its  force  and  effect,  because  the  Commis- 
sioners are  named  as  the  grantors  in  the  deed,  personally,  though 
described  as  Connuissioners.  The  patent  from  the  United 
States  conveys  the  land  to  the  county  of  Adams,  by  such  name, 
and  it  is  necessarily  thereby  vested  in  such  name.  It  woiild 
certainly  have  been  more  regular  and  ap]n-opriate,  to  have 
made  the  county  of  Adams  the  grantor  in  the  deed  to  Whee- 
lock,  and  not  the  County  Commissioners  by  their  names,  al- 
though they  are  described  as  such  Commissioners  in  the  deed. 

The  act  declaring  that  the  conveyances  heretofore  executed 
by  the  Commissioners  shall  be  valid,  might  be  supposed  to  be 
coniined  to  the  signing  of  the  deeds  of  conveyance.  Yet, 
when  the  object  and  spirit  of  the  law  is  considered,  it  will  be 
recollected,  that  it  was  the  intention  of  its  framers  to  confirm 
and  render  valid  all  such  defective  conveyances,  whether  for 
want  of  power  to  execute  them,  or  on  account  of  the  character 
of  the  deeds,  and  the  modes  of  execution. 

In  the  case  before  us,  the  deed  also  recites  that  the  convey- 
ance is  made  for  and  on  belialf  of  the  county ;  and  we  are  there- 
fore, when  the  causes  which  doubtless  produced  the  act  are 
considered,  led  to  the  conclusion  that  the  deed  is  sufficient  to 
convey  the  title  to  the  estate  granted.  The  Cij'cuit  Court,  we 
conceive,  decided,  in  effect,  if  not  in  mode,  correctly,  in  ex- 
cluding the  decree  from  the  jury,  after  the  defendant  had  failed 
to  produce  a  deed  in  conformity  to  the  sale  made  under  the 
special  writ  of  fieri  facias.  It  will  be  perceived  that  the  deed 
recites  a  sale  on  an  execution  made  in  an  entirely  different 
cause,  between  different  parties,  in  an  action  at  law,  and  there- 
fore there  could  bene  relevancy  between  a  title  acquired  under 
the  fieri  facias  set  out  in  the  deed,  and  the  one  offered  in  evi- 
dence under  the  decree.  The  point  can  admit  of  no  doubt. 
The  objection  that  as  the  decree  was  evidence  conducive  to 
prove  the  isr^ue,  it  should  have  been  left  to  the  jury  to 
act  on,  is  inconclusive.  The  practice  of  *excluding  evi-  [*506] 
deuce  after  it  has  been  received,  where  some  one  im- 
portantlink  in  the  chain,  necessary  to  establish  the  right  claimed, 
is  wanting,  seems  to  have  been  adopted  in  many  of  the  courts 
of  the  Western  States  as  an  equivalent  for  instructing  the  jury, 
that  for  want  of  such  proof  the  party  has  not  made  out  the 
]x:»int  sought  to  be  established,  and  that,  therefore,  they  must 
disregard  the  other  portions  of  evidence  with  reference  to  that 
point,  and  consider  it  not  proven,  which  latter  mode  is  jn-efer- 
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aWe,  being  more  consistent  with  the  regular  mode  of  proceed- 
ing. But  the  fact  that  this  course  was  not  taken,  as  the  result' 
had  it  been,  would  have  been  the  fame,  can  not  be  a  sufficient 
reason  for  disturbing  the  judgment.  The  defend?nt  has  suf- 
fered no  injury  from  the  course  adopted. 

The  exclusion  of  the  bill  in  chancery  was  correct.  It  related 
directly  to  the  excluded  decree,  and  was  the  bill  on  which  that 
decree  was  founded. 

The  minor  causes  referred  to,  of  defects  in  the  declaration  and 
verdict,  have  not  been  considered  objectionable.  They  are  en- 
tirely cured  by  the  statute  of  jeofails. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

The  following  motion  for  a  re-hearing,  was  tiled: 

'^JioJk'H  R.  Williams  v,  ]  -kit  .-       r  ^ 

/n     J  J    ji.  >  Moron  for  a  re-hearmg. 

Clai/tor  and  others.     \  =' 

And  the  said  Robert  R.  Williams  sets  down  the  following 
causes  for  a  re-hearing,  to  wit : 

1st.  The  deed  oifered  in  evidence  was  made  by  the  sheriff  of 
Adams  county,  in  pursuance  of  a  sale  made  by  him  under  a 
writ  of  ji.  fa.,  in  favor  of  Wesley  Williams,  against  Peter 
Hynes,  who,  as  appeared  by  the  bill  in  chancery  excluded  from 
the  jury  as  evidence,  was  the  owner  of  the  estate  in  the  said 
declaration  mentionad,  and  held  a  bond  for  a  deed  to  the  same, 
at  the  time  of  the  said  siierilf's  sale  ;  and  Wheelock  held  the 
same  by  deed  from  the  County  Commissioners  of  said  county, 
made  in  jnirsuance  of  an  assignment  of  said  bond  by  the  said 
Ilynes  to  said  Wheclock,  which  assignment  was  made  after  the 
said  sale,  all  Avhich  appears  by  the  said  bill. 

2d.  The  decree  oifered  in  evidence,  and  excluded  by  the 
Court,  anmdled  and  set  aside  the  deeds  under  which  the  lessors 
of  the  ]j1aintiif  below  claimed,  and  was  relied  on,  not  so  nnich 
to  show  title  in  the  defendant,  as  to  destroy  and  defeat  tbe  title 
set  up  by  the  ]ilaintilf,  the  rule  being,  that  whatever  rebuts  the 
evidence  or  title  of  the  plaintiff,  is  admissible  in  evidence. 
This  view  of  the  case  seems  to  have  been  overlooked 
1*507]  by  the  Court,  as  *no  opinion  is  expressed  as  to  tlie 
effect  of  the  decree  u]ion  the  lessors'  titles. 

3d.  The  Court  takes  no  notice  of  a  certificate  of  purchase 
made  by  the  sheriff,  in  ])ursuance  of  a  sale  by  him  umlcr  a 
special  ^p'erl  facias,  issued  in  ])ursuance  of  said  decree,  which 
was  offered  in  evidence,  and  rejected  by  the  Court. 

Williams,  Atty.  for  Plff." 

This  motion  was  denied  at  a  subsecpient  term  of  the  Court. 

&3C 
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Hiram  PEARSoisrs  and  Richard  J.  Hamilton,  appel- 
lants, V.  Amos  Bailey,  appellee. 

Appeal  from  the  Municipal  Court  of  the  City  of  Chicago. 

County  sxjra'eyor — Fees. — A  county  surveyor  is  entitled  to  receive 
twenty-five  cents  and  no  mere,  for  each  lot  contained  in  any  town  plat 
which  he  lays  out,  surveys,  and  plats. 

If  to  lay  out,  survey  and  plat  a  town  it  is  necessary  to  employ  chain- 
men,  it  is  then  as  much  the  duty  of  the  surveyor  to  employ  and  pay  them, 
as  it  is  to  fiu-nish  a  chain  or  compass,  or  to  draw  the  map. 

Same— Act  op  18'29. — The  provision  of  §  5  of  the  act  of  Jan.  14,  1829. 
that  "All  chainmen  necessary  shall  be  employed  by  the  person  wanting  sur- 
veying done,"  does  not  apply  to  survej'ors  of  town  ^^lats. 

Practice. — ^^Vhere  the  bill  of  exceptions  enables  the  Court  to  ascertain 
the  sum  that  would  have  been  recovered,  if  instructions  asked  for  had  been 
given,  it  is  unnecessary  to  send  the  case  back  for  a  new  trial  ;  judgment 
will  be  rendered  for  that  amount  in  the  Supreme  Court. 

This  was  an  action  of  assumpsit  instituted  in  the  Municipal 
Court  of  the  City  of  Chicago,  by  the  appellee  against  the  ap- 
pellants, upon  the  following  acc(;unts: 
"  Hiram  Pearsons  and  Eichard  J.  Hamilton 

To  Amos  Bailey,  Dr. 

1836.  July  27th,  To  cash  paid  for  16^-  days'  service 
as  chainmen  in  laying  out  Hamilton  and  Pear- 
sons' Addition  to  the  Town  of  Canal  Port,  at 

$2  $33  00 

1837.  May  6th,  To  cash  paid  for  ?,%  clays'  service 
as  chainmen,  in  subdividing  the  original   lots 

in  the  Town  of  Canal  Port,  at  $2  79  00 


$112  00 


Amos  Bailey,  Surveyor  for  the  County  of  Cook," 

"  Hiram  Pearsons  and  Pichard  J.  Hamilton 

To  Amos  Bailey,  Dr. 

1836.  July  27th,  To  laying  out  and  platting  Hamil- 
ton and  Pearsons'  Addition  to  the  Town 
of  Canal  Port,  into  581  lots  at  25  cents  per 
lot,  145  25 

*1837.  May  6lh,  Subdividing   and  platting     [*508] 
seventy-five  out  lots  in  the  original 
Town  of  Canal  Port  into  1099  lots,  at  25  cents 
per  lot,  274  75 


Amount  total,  $532  00 
Amos  Bailey,  Surveyor  for  the  County  of  Cook." 

The  declaration  contained,  besides  a  count  for  services  as 
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surveyor,  counts  for  the  services  of  the  chainiiieu.  and  for 
money  paid  them,  and  money  paid,  laid  out,  and  exj^ended  for 
the  defendants.     Plea,  non-assumpsit. 

The  bill  of  excej  t  ons  shows  that  evidence  was  produced 
by  the  plaintiff,  to  sliow  that  he  paid  the  money  to  the  chain- 
men,  and  that  he  and  his  deputies  surveyed  the  town  of  Canal 
Port,  and  the  addition  thereto,  and  that  he  was  the  county 
surveyor  of  Cook  cotmty  where  the  lands  lie.  It  was  also 
proved  that  the  account  was  presented  to  Pearsons,  who  re- 
fused to  pay  it;  that  the  account  was  presented  to  Hamilton, 
who  said  he  would  pay  his  jart  of  it,  if  the  plaintilf  would  ex- 
ecute a  release  to  him,  which  the  plaintitf  refused  to  do. 

There  was  evidence  to  prove  that  Pears»;'ns  was  interested 
in  the  town  and  addition  ;  that  other  persons  were  interested 
in  the  land ;  and  the  only  evidence  of  Hamilton's  interest 
M'as  the  above  acknowledgment  of  the  account. 

It  was  in  evidence  before  the  jury,  that  the  ]iay  of  the 
chainmen  was  for  services  in  surveying  the  town  of  Canal 
Port  and  addition,  for  which  the  charo-e  of  twenty-live  cents 
per  lot  was  made  in  the  acccjunt ;  that  tlie  chai'iies  in  the  bill 
were  usual  and  customary,  and  such  as  are  charged  in  the 
country.  There  was  evidence  conducing  to  prove  that  Pear- 
sons made  the  contract  fur  the  surveying,  and  that  Hamilton 
recognized  it  by  pn.-mising  to  pay  his  part  on  receiving  a 
release. 

The  defendants'  counsel  moved  the  Court  to    instruct  the 

jui-.V : 

First,  "  That  under  a  count  in  the  declaration  l\y  the  ])laint- 
ilf,  as  surveyor  of  the  county,  he  could  reco\er  no  othei"  fees 
than  such  as  are  allowed  to  such  an  otlicer  by  the  statute." 

Secondly,  "  That  the  plaintitf  could  not  recover  for  money 
]iaid  to  chainmen  for  surveying  and  subdividing  lots  for  which 
he  had  charged  twenty-tive  cents  each ;  but  that  his  right  of 
recovery  for  such  services  must  be  limited  to  the  fees  allowed 
by  the  statute." 

Thirdly,  "  That  if  there  were  other  owners  of  the  land,  the 
])laintilfs  could  not  recover  from  the  defendants  without 
making  the  other  owners  parties."  The  Court  refused  to  give' 
these  in.-tructions,  and  the  defendants  excepted.  ' 

The  cause  was  tried  before  the  Hon.  Thomas  Ford 
[*509]  and  a  jury,  *and  a  verdict  I'endercd  for  the  plaintiff  in 
the  Court  below,  for  i?r)3'2,  from  which  the  defend- 
ants appealed  to  this  Court. 

The  cause  was  tried  at  the  July  term,  1837. 

Jamks  Gkant,  for  the  ajijiellants,  contended  that  tlie  com- 
mas 
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penscation  of  county  surveyors,  for  surveying  and  platting  town 
lots,  is  limited  to  twenty-live  cents  ]:er  lot  for  all  services ; 
and  that  tlie  Court  should  have  given  the  instructions  asked. 
He  cited  R  L.  296,  601;  2  Stark. "Ev.  101. 

J.  Young  Scammon,  for  the  appellee  : 

There  was  no  claim  of  nua-e  than  the  legal  fees  prescribed 
by  statute,  in  the  count  as  surveyor  of  Cook  county,  and  con- 
sequently there  was  no  occasion  to  instruct  the  jury  that  the 
plaintiff  could  not  recover  what  he  did  not  claim. 

There  were  other  counts  in  the  declaration,  under  which 
the  services  of  the  chainmen,  or  the  money  paid  the  chain- 
men  could  be  recovered. 

The  refusal  of  the  Court  to  give  the  instructions  asked, 
could  not  have  misled  the  jury. 

It  must  ap]3ear  that  the  facts  existed  which  required  the  in- 
structions asked  ;  else  the  refusal  to  give  them  can  not  be  as- 
signed for  error.  Zaw  v.  Merrill^  6  Wendell,  268  ;  Wendell's 
Dig.  217. 

The  act  of  Jan.  14,  1829,  expressly  provides  that  "  All  chain- 
men  necessary  shall  be  employed  by  the  person  wanting  the 
surveying  done."     R.  L.  592  §  5.  (Gale's  Stat.  669.) 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 

It  appears  from  tlie  bill  of  exceptions  taken  in  this  cause,  that 
this  was  an  action  of  assumpsit  commenced  by  Bailey,  the  plaint- 
iff below,  to  recover  of  Pearsons  and  Hamilton,  the  defendants, 
the  sum  of  $112  for  money  paid  to  chainmen,  and  $120  for  the 
surveying,  laying  out  and  platting  town  lots  in  the  town  of 
Canal  Port  and  the  addition  thereto,  making  together  the  sum 
of  $532 ;  for  which  Bailey  obtained  judgment.  On  the 
trial  of  the  cause,  the  defendants  asked  the  Court  to  instruct 
the  jury,  that,  under  a  count  for  services  as  surveyor,  the 
plaintiff  could  recover  no  other  fees  than  such  as  are  allowed 
by  statute,  and  that  the  plaintiff  could  not  recover  for  money 
paid  to  chainmen,  wdiere  the  surveyor  had  charged  twenty-five 
cents  for  each  lot  laid  out,  and  that  his  right  of  recovery 
must  be  limited  to  the  fees  allowed  by  statute. 

This  instruction  the  Court  refused  to  give,  and  the  defend- 
ants excepted. 

By  the  10th  section  of  the  ^'  Act  to  provide  for  the  Tecord- 
ing  of  town  plats l^"*  passed  27th  February,  1833,  it  is  provided 
"  That  the  county  surveyor,  who  shall  lay  out,  survey 
and  plat  *  any  town  or  addition,  shall  be  entitled  to     [*510] 
receive  twenty-five  cents  for  each  and  every  in  and 
out  lot,  and  the  recorder  of  the  county,  recording  the  same, 
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shall  receive  the  sum  of  four  cents  for  each  and  every  lot  the 
f^ame  may  contain."  (R.  L.  601;  Gale's  Stat.  fi78.)  Under  this 
section  of  the  act,  it  is  clear  that  the  charge  of  tAventj-live 
cents  for  each  lot  embraces  all  the  compensation  the  surveyor 
is  entitled  to  demand. 

If  to  lay  out,  survey,  and  plat  a  town,  it  is  necessary  to  employ 
chainraen,  it  is  then  as  much  the  duty  of  the  sur\evor  to  em- 
]>loy  and  pay  them,  as  it  is  to  furnish  a  compass  and  chain,  or  to 
draw  the  map.  The  chainmen  are  a  part  of  the  means  by 
which  the  surveyor  is  enabled  to  perform  the  service.  No 
one  doubts  that  if  a  person  employs  a  mechanic  for  a  stipu- 
lated sum  to  build  a  house,  that  he  can  not,  in  addition,  charge 
for  the  ]iei"sons  employed  in  making  mortar,  or  for  other 
laborers  employed  in  the  construction  of  the  house,  and  yet 
they  are  as  necessar}^  to  the  completion  of  the  job,  as  the 
chainmen  employed  by  a  surveyor.  In  neither  case  can  the 
work  be  done  without  the  employment  of  assistants  and  serv- 
ants, and  the  wages  paid  them  comes  ont  of  the  sum  stipu- 
lated in  the  one  case,  and  the  fees  allowed  in  the  other. 

It  was,  however,  contended  in  the  argument,  that  the  5th 
section  of  the  ^'  Act  re<julathig  the  aj^jwiniment  and  (hities  of 
County  Surveyors,''  i)assed  Uth  January,  1829,  (R.  L.  592  ; 
Gale's  Stat.  6()9-70,)  by  which  it  is  ])rovided,  that  •'  All  chain- 
men  necessary  shall  be  employed  by  the  person  wanting  survey- 
ing done,"  made  it  incumbent  on  the  defendants  to  employ  the 
chainmen,  and  if  they  neglected  to  do  so,  the  surveyor  might 
employ  and  ]!ay  them,  and  then  the  law  would  raise  animjdied 
promise  on  the  part  of  the  defendants  to  refund  the  money. 
A  careful  exaniination  of  tliis  act,  however,  satisfies  the  Court 
that  the  requisition  contained  in  the  section  quoted,  does  not 
apply  to  the  surveyors  of  town  plats.  The  next  section  of  the 
same  act  reijuires  that  before  any  surveys  under  the  act  shall 
be  i)erformed,  the  surveyors  shall  furnish  themselves  with 
field  notes  of  the  original  surveys,  and  the  iict  also  gives  specific 
directions  as  to  the  manner  in  which  the  survey  shall  be 
made,  and  the  lines  and  corners  marked.  These  directions  can 
liave  no  api)lic<ition  to  the  survey  of  town  plats  ;  and  they  are 
only  intended  to  apply  to  the  establishing  of  lines  an  1  corners 
of  sections  of  ])ublic  lands,  as  surveyed  by  the  United  States, 
and  to  such  subdivisions  thereof  as  coTivenience  may  recpiiro. 
The  fee  allowed  for  this  service  in  the  fee  bill,  is  so  small,  that  if 
the  surveyor  had  to  fuiiiish  and  |)ay  the  chainmen.  he  would  fre- 
(luently  have  to  expend  more  thun  his  whole  fee.  Tlu're  is, 
thereforCj  a  great  propriety  under  the  act  for  the  appointment  of 
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surveyors,  in  compelling  tlie  persons  wanting  surveying 
done,  *to  employ  the  chainmen.  The  same  reason  [*511] 
does  not  exist  under  the  act  directing  the  mode  of 
laying  out  towns.  The  compensation  allowed  under  this  act, 
it  is  believed,  is  sufficiently  liberal  to  require  a  surveyor  to 
pay  the  chainmen  out  of  his  fees.  It  is  also  to  be  observed, 
that  the  act  requiring  the  county  surveyor  to  be  employed 
to  survey  town  plats,  was  passed  subsequent  to  the  act  regu- 
lating the  appointment  of  county  surveyors ;  and  it  is  fairly 
to  be  presumed  that  when  the  legislature  directed  that  the  pro- 
prietors of  towns  should  employ  the  county  surveyor  to  lay 
out,  survey  and  plat  towns,  and  affixed  a  compensation  for  the 
surveyor's  services,  that  they  meant  to  include  in  that  com- 
pensation, not  only  a  sufficient  remuneration  for  the  surveyor's 
time  but  all  the  expenses  that  he  would  be  under  the  neces- 
sity of  incurring,  in  order  to  perform  the  duty. 

If,  then,  chainmen  were  necessary,  as  we  have  no  doubt 
they  were,  and  there  was  no  express  promise  on  the  part  of 
the  defendants  to  pay  them,  we  are  of  opinion  it  was  the 
duty  of  the  surveyor  to  provide  them  at  bis  own  expense. 

From  this  construction  of  these  statutes,  it  results  that  the 
Court  below  decided  erroneously,  in  refusing  the  instructions 
asked;  and  for  this  reason,  the  judgment  below  is  reversed 
with  costs.  But  as  the  bill  of  exceptions  enables  this  Court  to 
ascertain  the  sum  that  would  have  been  recovered,  if  the 
instructions  had  been  given,  it  is  unnecessary  to  send  this  case 
back  for  a  new  trial.  Judgment  is  accordingly  rendered  in 
this  Court  for  §420  ;  for  which  sum  and  the  costs  of  the  Court 
below,  Bailey  is  entitled  to  an  execution. 

Judgment  reversed^  and  judgment  rendered  in  this  Court, 


The   Schooner  Coxstitution,   appellant,  v.  Nelson 
Woodworth,  appellee. 

Appeal  from  the  Mimkipil  Court  of  the  City  of  Chicago. 

Appeal — Trial  de  novo. — Appeals  for  the  removal  of  causes  from  an  in- 
ferior to  a  superior  court,  for  the  purpose  of  obtaining  trials  de  novo,  are  un- 
known to  the  common  hiw,  and  can  only  be  prosecuted  where  they  are  ex- 
pressly given  by  statute. 

Same — Seizure  op  vessel — Practice.— In  order  to  enable  the  owner 
or  consignee  of  a  vessel  attached  under  the  "  Act  authorizing  the  seizure  of 
hoats  and  other  vessels  hy  attachment,"  to  take  an  appeal  from  the  judg- 

Cited:  Right  of  appeal,  statutory.    81  111.  279;  18  III.  136;  13  111.  634. 
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ment  of  a  justice  of  the  peace  in  such  case,  he  should  make  himself  a  party 
defendant  to  the  suit  before  the  justice. 

Sed  qucre.  Whether  an  appeal  can  be  taken  from  the  judgment  of  a  jus- 
tice of  the  peace,  under  that  act. 

Judgment  was  rendered  in  this  cause  by  F.  A.  Howe,  a  jus- 
tice of  the  peace  of  Cook  count j,  residing  within  the 
[*512]     city  of  *Chicago,  against  the  schooner  Constitution, 
for  849.50  and  costs.     On  the  appeal  to  the  Munici- 
pal Court,  at  the  April   term,  1838,  the  Hon.  Thomas  Ford 
presiding,  the  appeal  was  dismissed. 

J.  Grant  and  F.  Peyton,  for  the  appellant,  cited  E.  L.  95, 
395.     (Gale's  Stat.  409.) 

L.  Davis  and  F.  Forman,  for  the  appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  attachment  issued  by  a  justice  of  the  jieace,  in 
favor  of  Woodworth,  against  the  schooner  Constitution,  for 
the  services  of  Wood  worth  on  board  the  schooner.  On  the 
trial  before  the  jui-t'it-e  of  the  ]ieaco,  a  judgment  was  given  in 
favor  of  the  i>laintiff,  against  the  scliooner,  for  849.50.  Sub- 
sequently to  the  judgment,  Gurdon  S.  Hubbard  and  Henry  G. 
Hubl)ard,  for  and  in  behalf  of  the  schooner,  filed  an  a])]ieal 
bond  in  the  office  of  the  clerk  of  the  Municijjal  Court  of  the 
City  of  Chicago,  and  the  cause  was  docketed  in  said  Court  for 
trial.  On  the  hearing  of  the  cause  in  the  ^lunicipal  Court, 
that  Court,  on  motion  of  Woodwortli,  dismissed  the  suit  from 
tlie  docket,  and  gave  judgment  for  costs  in  favor  of  the  ]^laint- 
itf  below,  against  the  defendant.  To  reverse  this  judgment, 
an  appeal  has  been  brought  to  this  Ci)urt  by  Gurdon  S.  and 
Henry  G.  Hubbard,  for  and  in  behalf  of  said  scliooner,  and  the 
only  error  assigned  is,  that  the  (Jourt  erred  in  dismissing  the 
appeal. 

The  attachment  issued  by  the  justice,  was  in  jiursuance  of 
"/1/t  Act  avthorizlng  the  seizvre  of  boats  and  othi^r  vessels  hy 
attachmeM  in  certain  cases"  (K.  L.  95 ;  Gale's  Stat.  73,) 
passed  13th  February,  1833.  The  ])roceedings  before  the 
justice  were  regular,  and  the  only  question  we  are  called  u}!on 
to  decide  is,  wliether  an  a])]K>al  lies  from  the  decision  of  the 
justice  in  this  case.  The  act  ex|)ivssly  gives  a  justice  of  the 
])eace  jurisdiction  to  issue  an  attachment,  but  is  silent  on  the 
subject  of  appeals,  or  any  other  mode  of  reviewing  the 
decision  of  the  justice.  ^V])peals  for  the  removal  of  causes 
fr<»m  an  inferior  to  a  superior  court,  for  the  jmrpose  of  obtain- 
ing trials  (le  novo,  are  unknown  to  the  common  law,  and  can 
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only  be  prosecuted  where  they  are  expressly  given  by  statute. 
It  was  contended  on  the  argument,  that  the  right  to  appeal 
was  found  in  the  30th  section  of  the  "  Act  ccmcermng  Justices 
of  the  Peace  and  Constables,''  (R.  L.  395 ;  Gale's  Stat.  409,) 
j.assed  3d  February,  1827.  But  admitting  that  the  authority 
to  take  an  appeal  under  this  section  extends  to  proceedings 
and  judgments  had  before  justices  of  the  peace  under  -other 
statutes,  on  which  point  we  give  no  opinion,  still,  in  order  to 
entitle  a  party  to  take  an  appeal  under  that  act,  the  appellant 
must  execute  a  bond  with  security  to  the  opposite 
*part3^  The  attachment  and  judgment  is  against  the  [*513] 
schooner,  consequently  this  requisition  of  the  act, 
can  not  in  a  case  so  situated,  be  complied  with.  If  the  Hub- 
bards  were  either  owners  or  consignees  of  the  vessel,  they 
should  have  made  themselves  defendants  under  the  5th  section 
of  the  act  authorizing  the  justice  to  issue  the  attachment. 
They  would  then  have  been  parties  to  the  suit,  and  in  a  situa- 
tion to  take  an  appeal,  if  an  appeal  is  allowed  by  law.  The 
appeal  being  irregularly  taken,  was  correctly  dismissed  by  the 
Court. 

The  judgment  is  affii-med  with  costs. 

Judgment  affirmed. 


William  King,  appellant,  v.  John  Dale,  appellee. 

Api^eal  from  HnmiUon. 

Jttkoks — CoJiPETENCY — Crim.  Con. — On  the  trial  of  a  suit  for  a  cmH. 
con.  between  the  defendant  and  the  wife  of  the  plaintiff,  a  juror  was  pro- 
posed, who,  being  examined,  stated  that  he  had  heard  the  testimonj'  against 
the  wife  of  the  plaintiff,  who  was  indicted  for  adultery  with  the  defendant, 
and  from  that  testimony  he  had  formed  and  expressed  an  opinion,  but  had 
not  formed  any  opinion  in  this  case,  not  knowing  that  there  was  a  civil  suit 
then:  Held,  that  he  was  a  competent  juror,  it  not  appearing  that  the  crime 
for  which  the  wife  was  indicted  was  committed  before  or  after  the  com- 
mencement of  the  suit  for  crim.  con. 

Evidence. — In  a  suit  for  a  crim.  con.,  a  marriage  license  issued  in  the 
State  of  Tennessee,  with  a  certificate  indorsed  thereon  by  a  justice  of  the 
peace,  that  he  had  solemnized  the  marriage,  was  admitted  in  evidence,  the 
official  character  of  the  officer  granting  the  license,  and  also  that  of  the  jus- 
tice of  the  peace,  being  certified  by  the  clerk,  the  keeper  of  the  records,  un- 
der his  official  seal,  and  the  presiding  justice  having  certified  to  the  au- 
thority and  official  character  of  the  clerk:  Held,  that  the  license  and  certifi- 
cates were  properly  admitted. 

Deposition — Pkactice. — It  is  a  valid  objection  to  a  deposition,  that  it 
was  dictated  or  written  by  an  attorney  in  the  cau'v^;  but  th«  objection  must 
be  supported  by  proof  of  the  fact. 

Where  a  deposition  is  read  in  evidence  which  proves  nothing  for  either 
party,  the  Court  will  not  inquire  whether  it  was  properly  admitted. 
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Wilson,  Chief  Justice,  delivered  the  opinion  of  tlie  Court: 

Tliis  was  an  action  for  a  c?'rm.  eon.     Dale,  tlie  plaintiff  below, 

obtained  a  verdict  and  judgment  against  the  defendant.  King, 

from  which  he  appealed  to  this  Court,  and  assigned  for  error : 

1.  That  the  Conrt  permitted  an  individual  to  be  sworn  as  a 
juror,  who  had  formed  and  exjiressed  an  0[)inion  as  to  the 
merits. of  the  case. 

2.  That  the  Court  permitted  to  be  read  in  evidence,  a  cer- 
titicate  of  the  marriage  in  Tennessee,  between  Dale  and  his 
wife,  without  its  being  pro])erly  authenticated,  and, 

3.  That  the  Conrt  allowed  depositions  to  be  read  in  evidence, 

which  were  objected  to. 
[*514]         *One  of  the  facts  assumed  in  the  first  assignment 

of  error  is  contradicted  by  the  record.  Ilardj,  tlie 
individual  objected  to  as  a  juror,  was  not  swornnpon  the  jury, 
but  the  objection  to  him  was  overruled  by  the  Conrt,  after  he 
had  been  sworn  and  interrogated  as  to  his  having  formed  and 
expressed  an  opinion  upon  the  merits  of  the  case.  ■  In  liis  exam- 
ination on  that  point  he  stated  "  That  he  had  heard  the  testi- 
mony against  Cinthia  Dale,  who  was  indicted  for  adultery  witli 
tbe  defendant.  King,  and  from  tliat  testimony  he  had  formed 
and  cxpi'essed  an  opinion  ;  but  had  not  formed  any  opinion  in 
this  case,  not  knowing  that  there  was  a  civil  suit  then.'"  This 
statement  is  very  indefinite  as  to  the  connccti(m  between  the 
cause  in  which  the  pi'oposed  juror  had  formed  an  ojiinion,  and 
the  one  before  the  Court ;  and  it  does  not  ap]:ear  with  any 
degree  of  certainty,  that  tlie  criminal  intercourse  between 
Mrs.  Dale  and  King,  which  was  the  foundation  of  the  criminal 
jirosecution  against  her,  did  not  take  place  subsequently  to 
the  instirution  of  the  suit  then  before  the  Court.  Jf  such  was 
the  fact,  (and  nothing  to  the  contrary  is  shown,)  then  there 
was  no  objection  to  the  indivichial  as  a  juror,  because  the 
plnintilfs  right  to  recover  dei;ended  ui><>n  the  jiroof  of  cir- 
cumstances anterior  to  those  which  may  have  been  the  foun- 
dation of  the  projiosed  juror's  opinion. 

The  second  assigiunent  of  error,  which  questions  the  sufli- 
ciency  of  the  authentication  of  the  certificate  of  marriage,  is 
not  sujiported  by  the  facts  in  the  case.  An  inspection  of  tlie 
record  will  show  it  to  contain  an  exemplified  copy  of  a  license 
issued  in  the  State  of  Tennessee,  for  the  marriage  of  John 
Dale  to  Cinthia  Smith.  Ontheback  of  this  license  is  indorsed 
a  certificate  of  a  justice  of  the  jieace,  that  he  had  solenniized 
the  marriage.  The  otlicial  chaiacter  of  the  otlicer  granting 
the  marriage  license,  and  also  that  of  the  one  ]ierforming  tlie 
ceremony,  is  authenticated  by  the  certificate  of  the  clerk,  the 
keeper  of  the  records,  under  his  seal  of  ollice.     The  presiding 
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justice  then  certijSes  to  tlie  autliority  and  official  character  of 
'the  clerk,  whose  attestation,  in  turn,  verifies  that  of  the  jus- 
tice. These  several  authentications  are  by  the  accredited 
officers  of  the  law,  and  in  the  form  and  order  prescribed  by 
the  act  of  Congress,  to  entitle  records  and  public  acts  to  the 
jsame  faith  and  credit  in  the  courts  of  the  several  States  that 
they  have  by  law  in  the  courts  of  the  State  from  whence  they 
are  taken.  The  certificate  of  marriage  was  therefore  properly 
received  in  evidence. 

The  third  assignment  of  error  applies  only  to  the  depositions 
of  Freeman  and  Vaught.  Thereading  in  evidence  of  Yaught's 
deposition  was  objected  to  on  the  ground  that  it  was  in  the 
handwriting  of  McClernand,  one  of  the  attorneys  for  the 
plaintiff.  It  is  certainly  a  valid  objection  to  a  deposition,  that 
it  has  been  dictated  or  drawn  by  an  attorney  in  the 
cause;  but  the  objection  *must  be  su])ported  by  proof  [*515] 
of  the  fact.  This  was  not  done  in  this  case.  There 
is  no  evidence  whatever,  that  the  deposition  was  written  by 
McClernand,  nor  is  it  even  satisfactorily  proved  that  he  was 
an  attorney  in  the  cause.  All  the  testimony  in  relation  to 
that  jDoint  is,  that  Scates,  the  attorney  who  conducted  the 
cause  for  the  plaintiff,  told  McClernand  that  he  wished  him 
to  assist  him  in  the  suit ;  but  it  does  not  appear  that  he  con- 
sented to  do  so,  or  that  he  ever  did  appear  in  the  case  as  at- 
torney, or  in  any  other  capacity. 

With  respect  to  Freeman's  deposition,  it  is  unnecessary  to 
inquire  into  the  sufficiency  of  the  objections  to  its  being  re- 
ceived in  evidence,  because  it  proves  nothing  for  or  against 
either  party,  and  could  not  therefore  have  influenced  the  decis- 
ion of  the  jury  ;  for  this  reason,  its  having  been  read  in  evi- 
dence can  not  be  assigned  for  error. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


James    Holliday,  appellant,   v.    Thomas    Swailes, 

appellee. 

Ax>x>e(d  frovi  Morgan. 

"Act  regulating  inclosures  " — Practice. — In  proceedings  under 
the  ''Ad  regulating  Inclosures,'"  it  is  necessary  that  the  justices  of  the 
peace  before  whom  proceedings  are  had  should  notify  the  defendant  of  the 
same. 

Same — Appeal. — An  appeal  lies  from  the  decision  of  two  justices  of  the 
peace,  under  the  "Act  regulating  Liclosiires.'" 
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On  tlie  27th  day  of  June,  1837,  tlie  folloM-ing  transcript 
was  filed  in  the  ofiice  of  the  clerk  of  the  Morgan   Circuit 
Court : 
"  Thomas  Swailes ) 

V.    .       ^ 

Ja/mes  Uolliday.  ) 

This  day  came  Thomas  Swailes  and  filed  his  bill  against 
James  Holliday,  for  making  a  partition  fence  ii])on  the  line 
dividing  the  land  of  the  said  Swailes  and  Holliday,  the  fence 
aforesaid  having  been  made  agreeable  to  an  order  from  us  to 
the  said  Swailes,  dated  the  12th  day  of  May,  A.  D.  1837— 
and  witnesses  having  been  heard  on  oath  touching  the  equity 
of  said  demand,  and  it  being  further  proved  that  said  parti- 
tion fence  dividing  the  lands  of  the  aforesaid  Swailes  and  Hol- 
liday, is  in  Township  fifteen  North,  Kange  eleven  "West,  in 
Morgan  county:  It  is  considered  that  the  demand  of 
[*516]  said  Swailes  is  just,  and  is  hereby  allowed,  *and  that 
judgment  be  i-endered  against  said  Hollida}''  for  lifty- 
eight  dollars  and  eighty  cents,  and  that  warrant  issue  against 
said  Holliday's  personal  estate,  agreeably  to  the  statute  in  such 
case  made  and  [)rovided. 

Given  under  our  hands  and  seals  this  14th  day  of  June,  1837. 
Samuel  S.  Brooks,  J.  P.     [l.  s.] 
Matthew  Stacy,  J.  P.         [l.  s.] 
State  of  Illinois, 


Morgan  County,  \  " 

I  hereby  certify  the  foregoing  to  be  a  true  copy  of  the  order 
or  judguK^it  on  my  docket  in  the  case  of  Tluymas  Swailes  v, 
James  Holliday. 

Samuel  S.  Brooks,  J.  P." 

On  the  sanie  day  Holliday  filed  in  the  oilice  of  the  clerk  of 
said  Court  an  a|)i)eal  bond. 

At  the  October  term,  1837,  of  said  Court,  Swailes  moved  to 
dismiss  the  appeal.  \Vhereu])on  Holliday  entei-ed  a  cross- 
motion  to  vacate  and  annul  the  jmiceedings  of  the  justices, 
which  was  overruled,  and  the  motion  of  Swailes  sustained. 
Holliday  appealed  to  this  Court. 

William  Thomas,  for  the  apiicllant. 

Murray  McConnell,  for  the  a[)pellce. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

The  record  sliows  this  to  have  been  a  ])roceeding  under  the 

^^ Actregulatimj InclosureSs''  (II.  L.  261;  Gale's  Stat.  277,)  and 

that  upon  the  a})pHcation  of  Swailes  to  two  justices,  they  ren- 
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clered  a  judgment  in  his  favor  against  Holliday  for  $58.80, 
being  a  moiety  of  the  estimated  cost  of  a  division  fence. 
From  this  judgment  Holliday  ap])ea]ed  to  the  Circuit  Court, 
and  moved  the  Court  to  reverse  the  judgment  upon  the 
ground  that  he  had  not  appeared  before  the  justices,  or  been 
notified  to  do  so,  which  also  apj^ears  from  the  record.  The 
Court  overruled  this  motion,  and,  upon  the  application  of 
Swailes,  dismissed  the  appeal.  In  support  of  this  decision,  it 
is  argued,  that  inasmuch  as  the  act  authorizing  this  proceed- 
ing does  not  require  the  defendant  to  be  notified,  nor  provide 
for  an  appeal  from  the  justices'  judgment,  that  therefore  no 
notice  is  necessary,  and  that  the  judgment  is  final.  The  cor- 
rectness of  this  inference  can  not  be  admitted.  If  it  is  even 
conceded  that  the  act  conferring  general  jurisdiction  on  jus- 
tices, which  requires  "  all  suits  before  them  to  be  commenced 
by  summons,"  is  to  be  construed  to  apply  only  to  cases 
arising  under  that  act,  it  was  nevertheless  necessary  that  the 
justices  should  have  notified  the  defendant  of  the  prosecu- 
tion against  him.  It  would  be  a  violation  of  one  of 
the  first  principles  of  justice  and  of  judicial  *proceed-  [*517] 
ings,  to  tiy  and  decide  upon  the  rights  of  an  individ- 
ual either  civilly  or  criminally,  without  notice;  and  conse- 
quently without  affording  him  an  o])portunity  of  defending 
himself.  The  question  of  appeal  is  settled  by  the  act  allow- 
ing appeals  in  certain  cases.  (Acts  of  1835,  153;  Gale's  Stat. 
182.)  That  act  authorizes  appeals  in  qui  tarn,  and  other 
actions  for  forfeitures  and  penalties.  This  case  is  of  the  latter 
denomination.  The  warrant  against  Holliday  was  for  a  claim 
in  the  nature  of  a  penalty  charged  to  have  been  incurred  by 
him  in  neglecting  to  make  and  keep  in  repair  a  division  fence 
between  him  and  the  plaintiif  agreeably  to  the  act  regulating 
inclosures. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed, 
and  also  that  of  the  justices,  for  irregularity. 

Judgment  reversed, 
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Thomas  Elliot,  appellant,  v.  William  Sneed, 
appellee. 

Appeal  from  Clay. 

Constable — Liability  for  money  paid  over. — A  constable,  who  has 
collected  an  execution  issued  upon  a  judgment  recovered  in  a  suit  by  attach- 
ment, and  paid  the  money  over  upon  the  order  of  the  plaintiff  in  the  attach- 
ment, is  not  liable  to  an  action  by  the  attachment  debtor — after  the  re- 
versal of  such  judgment  on  appeal — for  the  money  so  collected  and  paid 
over.  Nor  is  he  liable  to  a  garnishee  of  whom  he  has  collected  money  on 
such  execution. 

Liability  for  money  paid  on  judgment  subsequently  reversed. — 
Where  a  constable  collected  money  upon  a  judgment  obtained  by  W.  against 
R.,  before  a  jiistice  of  the  peace,  and  paid  the  same  to  G.,  upon  the  order  of 
E.,  to  whom  the  judgment  was  assigned;  and  afterward  the  judgment  was 
reversed  on  appeal,  and  the  constable  paid  the  money  back  which  he  had 
collected  of  R:  Held,  that  E,  the  assignee  of  the  judgment,  was  not  liable  to 
refund  the  money  to  the  constable;  W.  alone  being  liable. 

Practice. — Semhle,  That  where  a  judgment  is  assigned,  execution  should 
issue  in  the  name  of  the  assignor.  The  assignment  does  not  change  the 
form  of  the  execution,  or  the  parties  to  it. 

Where  a  constable  collected  money  on  an  execution  issued  upon  a  judg- 
ment which  was  afterward  reversed,  and  paid  the  same  over,  upon  the 
order  of  the  plaintiff;  and  after  the  reversal  of  the  judgment,  the  constable 
paid  back  the  money  to  tiie  defendant:  Held,  that  the  constable  might 
maintain  an  action  against  the  plaintiff",  for  money  paid  to  his  use. 

This  cause  was  tried  at  the  August  term,  1837,  of  the  Clay 
Circuit  Court,  before  tlie  Hon.  Justin  Harlan.  Judgment  M-as 
]'cn(lercd  for  the  appellee,  for  $25  and  costs,  from  which  an 
appeal  was  taken  to  this  Court. 

O.  B.  FicKLiN,  for  the  appellant. 

A.  C.  Fkench,  for  the  appellee. 

[*518]  *WiLsoN,  Chief  Justice,  delivered  the  opinion  of 
the  court: 
This  cause  is  submitted  ui)on  the  following  facts:  Hugh 
Ronalds  comnioiiced  a  suit  against  Thomas  Elliot,  before 
James  L.  Wickersham,  a  justice  of  the  jieace  of  day  county, 
and  recovered  judguicnt  against  said  Elliot.  "Wickersham 
being  indebted  to  Elliot,  entered  up  satisfaction  of  the  judg- 
ment. Ronalds  sued  out  of  the  Circuit  Court  a  ^vn't  of  vian- 
(/wnuft  to  compel  the  said  justice,  "Wickersham,  to  issue  an 
execution  against  said  Elliot.  AVickersham  thereupon  issuetl 
an  execution  against  Elliot,  and  put  the  same  into  the  hands 
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of  Nathaniel  Duff,  constable  of  said  county,  who  collected  the 
money  thereon.  Wickersham  then  sued  out  an  attachment 
against  Ronalds,  and  garnisheed  said  constable.  Duff".  The 
writ  of  attachment  went  into  the  hands  of  said  plaintiff, 
Sneed,  who  also  was  an  acting  constable,  and  who  was  surety 
for  Wickersham  in  the  attachment  bond.  On  the  trial  of  the 
attachment,  judgment  went  against  Ronalds,  and  also  against 
said  constable.  Duff,  as  garnishee,  for  the  amount  of  money  in 
his  hands,  which  he  had  collected  from  Elliot,  for  Ronalds. 
An  execution  followed  this  attachment,  and  went  into  the 
hands  of  Sneed,  the  plaintiff'  in  this  suit,  who  collected  the] 
money  from  Duff',  garnishee  as  aforesaid.  Wickersham  i 
assigned  the  judgment  on  which  this  execution  issued,  to  I 
Elliot,  and  Elliot  gave  an  order  on  said  Sneed,  and  in  favor  of' 
Peter  Green,  for  twenty -live  dollars,  which  Sneed  paid  accord- 
ingly to  Green,  in  current  bank  paper.  Afterward  Ronalds 
removed  the  judgment  against  himself  and  Duff  upon  said 
attachment,  into  the  Circuit  Court  by  certiorari  and  reversed 
the  judgment.  Ronalds  then  brought  his  suit  against  Duff, 
constable  as  aforesaid,  and  recovered  judgment  for  the  money 
which  Duff  had  paid  over  to  Sneed,  on  the  attachment  execu- 
tion, and  collected  the  same.  Duff  then  sued  Sneed  for  the 
money  that  he  had  paid  Sneed  on  the  attachment  execution, 
as  garnishee  of  Ronalds,  and  recovered  and  collected  the  same.  . 
Whereupon  Sneed  now  brings  this  suit  to  recover  the  money 
which  he  paid  to  Peter  Green  ujDon  Elliot's  order,  as  above 
stated,  he,  the  said  Sneed,  having  been  compelled  to  pay  the 
same  back  to  Duff,  ccmstable  and  garnishee,  as  aforesaid. 

From  the  above  statement,  which  is  submitted  by  the  par- 
ties, as  containing  all  the  facts  in  the  case,  it  is  clear  that 
Sneed,  the  plaintiff'  below,  has  mistaken  the  person  against 
whom  he  has  recourse.  Wickersham  received  the  fruits  of 
the  judgment  on  the  attachment,  and  applied  it  to  the  extin- 
guishment of  a  debt  due  from  him  to  Elliot.  The  judgment 
being  assigned  to  Elliot,  did  notcreate  anymore  liability  upon 
him  than  was  imposed  upon  Green,  by  the  order  given  by 
Elliot  to  him,  to  receive  the  amount  of  the  judgment  from  tlie 
constable.  The  beneiit  to  Wickersham,  and  his  liabil- 
ity is  the  same  as  if  the  amount  of  *the  judgment  [*519] 
had  been  paid  by  the  officer  directly  to  him,  and  he 
had  retained  it,  or  had  paid  it  to  a  third  person  in  the  ordi- 
nary course  of  business.  In  the  latter  case,  it  could  not  be 
contended  that  the  individual  receiving  the  money  would  be 
bound  to  see  that  the  judgment  was  correct,  or  to  inquire 
into  the  source  from  whence  Wickersham  obtained  it.  It  may 
be  proper  to  observe,  that  the  execution  uj^on  Wickersham's 
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judgment  should  have  been  issued  in  his  name,  and  not  in 
the  name  of  Elliot;  and  also  that  the  judgments  against  the 
constables  were  erroneous;  but  as  Sneed  has  paid  the  money 
that  AVickersham  was  liable  for  in  the  first  instance,  to  lio- 
nalds,  he  is  entitled  to  recover  it,  as  money  paid  to  the  use  of 
"VYickersham. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs. 

Judgiiient  reversed. 


David  Sheldon,  plaintiff  in  error,  v.  William  Reihle 
and  Joseph  Bains,  defendants  in  error. 

Error  to  Madison. 

EnnoR — DiscuKTiox. — A  motion  to  dismiss  an  appeal  from  the  verdict 
of  a  jury  on  the  trial  of  the  right  of  proprrty  before  a  sheriff,  is  addressed 
to  the  discretion  of  the  Court,  and  the  decision  of  the  Circuit  Court  on  such 
motion,  can  not  be  assigned  for  error. 

Autiiouity  ok  ATToiiNEY. — The  Supreme  Court  will  presume  that  a 
bond  executed  by  an  attorney  in  the  iiaine  of  liis  jirimipals,  and  tilfd  in  the 
Court  below,  was  executed  by  a  person  (Uily  autliuriwHl,  and  that  the  Court 
below  was  satisfied  of  that  fact,  unless  the  contrary  appears. 

Appkai,  bond. — A  bond,  on  appeal,  from  the  decision  of  a  sheriff's  jury 
on  the  trial  of  the  right  of  property,  may  be  executed  by  an  attorney  in 
fact. 

EviDRNCE. — On  the  trial  of  the  right  of  property  levied  on  by  attach- 
ment, the  writ  of  attachment  and  return  thereon,  are  admissible  in  evi- 
dence. 

Trial  op  riort  of  property— Vkrotct. — The  verdict  of  a  jury  in 
the  Circuit  Court,  on  the  trial  of  th(>  right  of  property,  found  the  title  in 
the  defendant  in  the  attachment:  Ilild,  that  the  finding  was  sufficiently 
formal  and  ex])licit,  as  it  negatived  the  title  set  \x\i  by  the  claimant. 

On  the  27th  of  September,  1832,  Ecililc  and  Bains  sued  out 
of  tlic  Morgan  Circuit  Coui't,  a  writ  of  attacliment  against  the 
estate  of  one  Sauuiel  V.  Judson,  which  was  levied  by  tlu"  sheritf 
of  Morgan  county,  upon  certain  {.ersonal  ju'operty  which  was 
claiiueil  by  David  Sheldon.  The  sheritf  thcreu|U)n  summoned 
a  jury  to  try  the  right  of  property,  and  a  verdict  was  rendered 
for  the  claimant.  Iveihle  and  Bains  appealed  to  the  Circuit 
Court  of  Morgan  county,  and  delivered  to  the  eherilf  a  bond 
executed  as  follows: 

"Wn.i.iA^si  Bkiiii.e, 
JosKiMi   Hains,  [l.s.] 

By  tlieir  attorney  in  fact, 

Stki'Ukn   l>.  Skxton, 
Thomas  Puynk,  [l.s.] 

JoSElMI    CoDDINOTON,  [l.S.]  " 
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*Tlie  bond  was  duly  returned  by  the  sheriff  with  the  [*520] 
writ  of  attachment,  and  filed  in  Court. 

A  change  of  venue  was  had  to  the  Madison  Circuit  Court ; 
and  at  the  October  term,  1833,  tlie  Hon.  Theo.  W.  Smith  pre- 
siding, Sheldon  moved  to  dismiss  the  a])peal  for  the  following- 
reasons  : 

"  1.  No  appeal  bond  has  been  executed  and  given  by  Reihle 
and  Bains,  the  appellants  in  this  case,  as  required  by  law. 

2.  No  appeal  l3ond  has  been  given  in  this  case  by  any  per- 
son properly  and  legally  authorized  by  the  appellants. 

3.  The  appeal  bond  given  in  this  case  is  not  executed  by 
the  i^roper  parties,  and  is  not  such  as  the  law  requires." 

The  Court  overruled  this  motion,  and  an  exception  was 
taken  to  the  decision. 

On  the  trial  in  the  Circuit  Court,  the  defendants  in  error, 
Reihle  and  Bains,  offered  to  read  in  evidence  the  writ  of  at- 
tachment and  return  thereon,  showing  a  levy  upon  the  prop- 
erty claimed  by  the  plaintiff  in  error,  which  was  objected  to 
by  Sheldon,  but  admitted  by  the  Court.  An  exception  to  this 
decision  was  noted,  and  a  bill  of  exceptions  taken. 

The  jury  found  the  title  of  the  property  to  be  in  the  de- 
fendant, Judson.  Judgment  was  rendered  for  the  plaintiffs  in 
the  Court  below,  Reihle  and  Bains,  upon  this  verdict, 

Jesse  B.  Thosias  and  David  Pkickett,  for  the  plaintiff  in 
error. 

"Wm.  Thomas,  for  the  defendants  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

Several  errors  are  assigned  for  the  reversal  of  this  judgment 
— none  of  which  are  considered  sufficient.  The  motion  to  dis- 
miss the  appeal  froin  the  verdict  of  the  sheriff's  jury  for  the 
trial  of  the  right  of  pro]:erty,  was  addressed  to  the  discretion 
of  the  Court,  and  the  decision  upon  that  motion,  therefore, 
can  not  be  assigned  for  error.  The  appeal  bond  executed  by 
an  attorney  in  fact,  is  sufficient ;  and  as  nothing  to  the  con- 
trary appears,  we  must  presume  that  the  Court  below  was 
satisfied  that  the  attorney  was  properly  constituted  such. 

The  attachment  was  properly  received  as  evidence,  for  the 
puri-ose  of  showing  the  plaintiff's  right  to  take  the  property, 
and,  for  that  purjiose,  was  the  only  evidence  that  could  be 
adduced. 

The  finding  of  the  jury  was  sufficiently  formal  and  explicit ; 
their  deciding  the  goods  to  belong  to  Judson,  the  debtor  in 
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the  attaclinient,  negatives  the  title  to  them  set   up   by  tlie 
claimant. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note  by  Scammon.  See  Campbell  et  al.  v.  The  State  Bank  of  Illinois. 
ante  423;  Pearce  et  al.  v.  Swan,  ante  266,  and  note;  Arenz  v.  Reihle  et  al.. 
ante  o40.J 


[*521] 


*The  Board  of  Commissioners  of  the  Il- 
linois AND  Michigan  Canal,  plaintiffs  'u\ 
error,  v.  John  Calhoun,  defendant  in  error. 


Error  to  Cook. 

^  Sale  op  canal  lots — Act  op  1836 — Special  notice.— In  a  sale  of 
canal  lots  or  lands  under  the  act  of  Jan.  9,  1836,  a  special  notice  of  the  (ernis 
of  sale  was  read,  which  among  other  things  declared,  "That  in  case  any 
bidder  shall  fail  to  comply  with  the  terms  of  sale,  during  the  days  of  sale,  on 
which  the  sale  of  the  lot  is  made,  his  bid  will  be  forfeited,  and  the  lot  re- 
sold— the  first  purchaser  being  held  accountable  to  the  commissioners  foi 
any  loss  that  may  accrue  from  the  sale;  but  entitled  to  no  profit  therefrom:" 
Held,  that  the  condition  was  unauthorized  by  law  and  void. 

In  the  sales  of  canal  lots  or  lands  under  the  act  of  .lanuary  9,  1836,  the 
Canal  Commissioners  had  no  authority  to  annex  anj'  other  conditions  or 
terms  than  those  provided  in  said  act,  and  the  act  of  Congress  in  relation  to 
the  duties  of  registers  and  receivers  upon  the  sale  of  the  public  lands  of  the 
United  States. 

Same — Pleading. — A  count  in  a  declaration  against  a  purchaser  of  canal 
lands  or  lots,  for  failure  to  complete  the  purchase,  under  tlie  act  of  January 
9,  1836,  must  contain  an  averment  that  the  defendant  purchai^ed  the  lot  at 
a  public  sale,  and  that  he  was  the  highest  bidder  therefor. 

Tins  cause  was  hoard  in  the  Court  below  at  the  May  term, 
1837,  before  the  lion.  John  Pearson.  Judgment  was  rendered 
for  the  defendant  in  error. 

James  Geant,  for  the  plaintiflFs  in  error. 

T.  Ford,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  tlie  Court: 
Tlic  Question  ])resented  for  consideration  in  this  ease,  in- 
volves the  regular  e.xeciition  of  the  powers  of  the  Board  of 
Canal  Commissioners,  relative  to  the  sale  of  lots  in  the  town 
of  Chicago.  The  declaration  of  the  plaintiffs  contains  five 
counts,  each  of  which  was  demurred  to  separately.     The  tirst 

662 


DECEMBEE  TERM,  1838.  521 

Illinois  and  Michigan  Canal  v.  Calhoun. 

and  tbird  set'fortli  a  public  sale  of  a  lot  in  the  town  of  Chica- 
go, to  the  defendant,  for  $2C,000  as  the  highest  Ijidder,  at 
the  sale  made  by  an  auctioneer,  as  the  agent  oi  the  board. 

That  at  that  sale  a  special  notice  of  the  terms  of  sale  was 
read,  which  among  other  things  declared,  "  That  in  case  any 
bidder  shall  fail  to  comply  with  the  terms  of  sale,  during  the 
days  of  sale,  on  which  the  sale  of  the  lot  is  made,  his  bid  will 
be  forfeited  and  the  lot  resold,  the  first  purchaser  being  held 
accountable  to  the  commissioners  for  any  loss  that  may  accrue 
from  the  sale ;  but  entitled  to  no  ^profit  therefrom."  The 
])laintif[:"s  aver  a  refusal  by  the  defendant  to  complete  the  pur- 
chase, and  make  payment  of  the  amount  required  to  be  paid, 
according  to  the  terms  of  the  sale ;  and  that  in  pursuance  of 
the  conditions  annexed  to  the  sale,  and  in  consequence  of  such 
refusal,  they  resold  the  lot  at  a  subsequent  public  sale, 
for  a  much  less  sum  than  the  amount  bid  by  *the  de-  [*522] 
fendant.  To  recover  this  difference  the  ]iresent  ac- 
tion is  brought.  The  second,  fourth  and  fifth  counts  are  for  a 
sale  by  the  plaintitfs,  and  an  agreement  by  the  defendant,  to 
purchase  and  take  the  lot,  without  reference  to  the  special 
conditions,  and  do  not  aver  that  the  sale  was  a  public  one. 
The  Circiiit  Court  sustained  each  of  the  demurrers ;  and  this 
is  the  cause  of  error  now  assigned. 

To  understand  correctly  the  decision  of  the  Circuit  Court, 
it  will  be  necessary  to  examine  the  act  creating  the  Board  of 
Canal  Commissioners,  and  more  particularly  such  portions  of 
it  as  prescribe  their  duties  with  reference  to  the  disposition 
of  the  lots  of  which  the  one  in  question  formed  a  part ;  and 
also,  an  act  of  Congress  in  connection  therewith.  By  the  33d 
section,  (Acts  of  1836,  150;  Gale's  Stat.  120,)  of  the  ''Act  for 
the  GorutTuction  of  the  Illinois  and  Michigan  Canal^''  ajv 
proved  9th  January,  1836,  it  is  provided,  that  the  commis- 
sioners shall,  on  the  twentieth  day  of  June  then  next,  ])roceed 
to  sell  the  lots  in  the  town  of  Chicago,  as  in  their  judgment 
will  best  promote  the  interest  of  the  canal  fund;  and  before 
making  such  sale,  public  notice  shall  be  given  thereof  in  five 
newspapers  at  least  eight  weeks  prior  to  any  sale.  It  is  fur- 
ther provided,  that  if  no  sale  be  made  on  the  day  named,  such 
sale  may  be  made  at  any  time  thereafter,  on  giving  a  similar 
notice;  and  upon  the  terms  in  the  act  specified. 

The  34th  section  provides  for  the  afiixing  a  value  to  each 
lot,  and  forbids  its  being  sold  for  less  than  such  value;  and 
that  all  lots  not  sold  on  the  day  of  offering,  shall  be  again  ad- 
vertised for  sale  ;  and  shall  continue  to  be  advertised  for  sale, 
imtil  the  whole  are  sold.  It  further  declares  that  no  lot  shall 
be  sold  otherwise  than  at  public  sale,   to  the  highest  bidder. 


522  YANDALIA. 


Illinois  and  Michigan  Canal  t'.  Calhoun. 


The  36th  section  declares  that,  "  In  all  sales  of  canal  lots,  the 
secretary  and  treasurer  of  the  board,  shall  act  as  register  and 
receiver;  and  shall  be  governed  by  the  same  rules  that  now 
govern  registers  and  receivers  in  the  United  States  Land  Of- 
fices in  this  State,  except  as  in  the  act  is  provided."  The  act 
of  Congi-ess  of  the  24th  April,  1820,  section  2d,  ])rovides,  that 
"  If  any  jierson,  being  tlie  highest  bidder  at  public  sale  for  a 
tract  of  land  shall  fail  to  make  payment  therefor,  on  the  day 
on  -u-liich  it  was  purchased,  it  shall  be  again  offered  at  public 
sale,  on  the  next  day  of  sale,  and  such  person  shall  not  be  the 
purchaser  of  that  or  any  other  tract  offered  at  such  sale." 

By  the  provisions  of  the  act  referred  to,  creating  the  Canal 
Board,  it  will  be  obvious  that  the  commissioners  were  not  au- 
thorized to  annex  to  the  conditions  of  the  sale,  the  terms  im- 
posed by  the  notice  given.  The  2d  section  of  the  act  of  Con- 
gress, having  been  the  mode  adopted  by  the  3()th  section  of 
the  act  quoted,  for  the  government  of  the  sales,  they 
[*523]  Avere  not  at  liberty  to  impose  *others,  or  substitute 
those  that  would  impose  conditions  of  the  character 
described.  The  refusal  by  the  purchaser  to  pay  for  the  lot  in 
the  manner  provided  by  law,  on  the  day  of  sale,  required 
them  to  put  up  the  lot  again  for  a  re-sale,  and  to  prohibit  such 
purchaser  refusing  to  pay  for  the  lot  ]u-eviously  purchased, 
from  being  a  bidder  for  any  other  lot  on  the  day  of  sale. 

It  will  l)e  ]»erceived  that  unless  this  rule  was  adopted,  under 
the  ]u-ovision'5  of  the  section  of  the  act  of  Congress  referred 
to,  there  was  no  j^ower  whatever  vested  in  the  connnissioners 
to  sell  the  lot  on  a  subsequent  day  without  considering  it  as 
an  unsold  lot ;  and  again  advertising  it,  as  in  the  case  of  the 
original  offering  of  lots  for  sale. 

The  33d  section  of  the  act  creatine  the  board,  declaring  that 
the  sale  of  lots  should  be  made  on  the  2oth  day  of  June,  and 
not  providing  for  a  continuance  of  the  sales  from  day  to  day, 
would  not  liave  authorized  the  sales  from  day  to  day,  unless 
another  j)oi-tion  of  the  act  of  Congress,  ]iroviding  for  the  sales 
of  the  public  lands,  be  also  adopted,  which  authorizes  the  con- 
tinuance for  two  weeks.  The  acts  of  Congress  relative  to  the 
viuties  of  the  registers  and  recei\'ers,  in  regard  to  the  sales 
of  the  public  laiuls,  having  been  made  a]>i)licable  to  the  sales 
by  the  Board  of  Commissioners,  it  was  probably  considered 
unnecessary  to  declare  that  the  sales  might  be  continued  for 
a  specified  lengtli  of  time.  If  tliis  reasoning  be  correct,  it 
follows  as  a  conseipience,  that  by  the  adoption  of  the  ]ion- 
alty  of  forfeiture  of  the  bid  of  the  delin(juent  jmrchaser, 
and  the  prohibition  to  become  a  jmrchaser  of  any  other  lot 
at  the    sales,  are   the  only  terms  which  the   conmiissioners 
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could  legally  impose  and  enforce.  They  had  no  discretion  to 
exercise  any  other  powers  than  such  as  are  conferred  by  the 
act;  and  those  adopted  are  not  among  those  granted.  The 
law  has  specially  prescribed  the  extent  and  character  of 
the  consequences  which  should  result  from  a  faikire  to  make 
payment  for  the  lot  purchased  ;  and  thus  necessarily  inhibited 
the  substitution  of  others.  The  demurrer  was  therefore  cor- 
rectly sustained. 

The  second,  fourth,  and  fifth  counts  are  radically  defective 
in  not  averring  that  the  sale  and  purchase  of  the  lot  were  at 
a  public  sale,  agreeably  to  the  provisions  of  the  law  pre- 
scribing the  mode  ;  and  that  the  defendant  was  the  highest 
bidder  therefor.  The  counts  only  show  a  private  sale,  and 
that  is  expressly  prohibited  bylaw.  As  there  was  no  plea  of 
the  (Statute  of  frauds,  the  question  whether  the  sale  was  only  a 
parol  one,  and  not,  therefore,  binding,  can  not  arise  in  this 
case. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


*JoHN  S.  Wallace,  plaintiff  in  error,  v.  Orin     [*o24] 
Jerome,  defendant  iu  error. 

Error  to  Will. 

Ekror — ^DiscRKTiox. — An  application  to  set  aside  a  default  is  addressed 
to  the  sound  discretion  of  the  Coui-t,  and  the  manner  of  the  exercise  of 
that  discretion  can  not  be  assigned  for  error. 

Motion  to  set  aside  default. — A  motion  to  set  aside  a  default  does 
not  come  within  the  provisions  of  the  act  of  July,  1837. 

The  motion  to  set  aside  the  default  in  this  case,  was  made 
and  decided  at  the  September  term,  1838,  of  the  Will  Circuit 
Court,  the  Hon.  John  Pearson  presiding.  The  aftidavit  of 
the  plaintiff  in  error,  the  defendant  in  the  Court  below,  stated 
that  when  the  summons  was  served  upon  him,  the  sherift'  in- 
formed him  that  it  was  a  summons  for  him  as  a  witness,  to 
appear  at  the  April  term,  1838  ;  and  that  he  had  never  been 
summoned  in  this  cause,  and  had  a  full  defense  to  the  action. 

G.  A.  O.  Beaumont,  M.  Skinner,  and  C  Spring,  for  the 
plaintiff,  in  error. 

Cited  :  Error,  what  can  not  be  assigned  for.  40  111.  175  ;  5  Gil.  324, 
459.  Discretionary  act,  when  reviewed.  41111.  225;  not  inquired  into  on 
appeal,  78  IU.  22. 
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J.  Bl'tterfield,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  0]Mnion  of  the  Court: 

Tliiswas  an  action  of  trove?'  connnenced  by  Jerome  against 
Wallace.  At  the  return  terra  of  the  summons,  ( April  term, 
1S38,)  a  default  was  entered  for  want  of  a  plea,  and  at 
the  next  term  a  writ  of  inquiry  was  executed,  and  judgment 
given  for  the  plaintiff.  On  the  day  after  the  judgment  was 
rendered,  the  defendant  below  filed  an  affidavit  made  by  him- 
self, and  moved  the  Court  that  the  judgment  be  opened,  re- 
versed, and  set  aside.     This  motion  was  overruled. 

The  jjroceedings  in  the  Court  below  are  regular  on  their 
face  ;  and  the  ap2:»lication  to  set  aside  the  judgment  below  was 
addressed  to  the  sound  discretion  of  the  Court.  Where  dis- 
cretion exists,  this  Court  has  frequently'  decided  that  error 
cai'  not  be  assigned. 

Tlie  overruling  of  the  motion  does  not  come  within  the 
statute  passed  21st  July,  1887,  (Acts  of  July  1837,  109  ;  Gale's 
Stat.  540,)  authorizing  excejitions  to  be  taken  to  opinions  and 
decisions  of  the  Circuit  Courts,  overriding  motions  in  arrest 
of  judgment,  for  new  trials,  and  for  continuances  of  causes. 
It  is  consecpiently  unnecessary  to  express  an  opinion  whether 
the   defendant   ]jrodnced  sufficient  grounds  to  authorize  the 

Circuit  Court   to  have  set  aside  the  judgment. 
[*525]         *The  judgment  below  is  affirmed  with  costs. 

Judgment  affiiined. 


Meetittt  L.  Covell,  Ortogrul  Covell,  and  Jesse 
AV.  Fell,  appellants,  v.  Jacob  Marks,  appellee, 

Apjyeal  from  McLean. 

Pr.EADiNG — Amendment. — ^\^lere  an  amnndniont  to  a  dcclarati  on  is  of 
auiatterof  substance,  it  entitles  the  tiefemlant  to  a  continuance  of  the  cjiuse. 

Judgment  was  rendered  in  this  cause,  in  the  Circuit  Court 
of  ]\rcLean  county,  in  the  year  1838,  the  Hon.  Jesse  B. 
Thomas  jn-esiding. 

Stei'iien  a.  Douglas,  for  the  aiiiiellants. 

Citkd:  Continuance.  1  Gilm.  259;  18  Hi.  23;  37  111.  272.  Amemlment, 
when  material.    3  Gilm.  23L 
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L.  Davis  and  F.  Foemak,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

The  plaintifl:  in  this  action  declared  upon  a  promissory  note 
for  four  hundred  dollars.  Upon  the  calling  of  the  cause,  the 
plaintiff  asked  and  obtained  leave  to  amend  his  declaration, 
which  he  did  iiistanter  by  adding  to  the  description  of  the 
note,  the  words  "  with  twelve  per  cent,  interest  from  the  date 
until  paid."  The  defendants  thereupon  moved  the  Court  for  a 
continuance  of  the  cause,  which  was  refused,  and  judgment 
rendered  against  the  defendants.  The  refusal  of  the  Court 
to  continue  the  cause,  and  the  rendition  of  the  judgment  are 
assigned  for  error.  The  rule  is,  that  where  the  amendment 
to  the  declaration  is  a  substantive  one,  it  entitles  the  defend- 
ant to  a  continuance.  The  amendment  in  this  case  is  clearly 
of  this  character.  It  made  the  note  a  different  one  from  that 
at  first  declared  on,  by  increasing  the  defendants'  liability  to 
the  extent  of  the  interest  that  might  be  due  on  the  note. 
This  in  effect  made  the  amended  declaration  a  new  one,  which 
the  defendants  could  not  be  called  on  to  answer  without  ten 
days'  notice  jDreceding  the  commencement  of  the  term  of  the 
Court. 

The  copy  of  the  note  upon  the  back  of  the  declaration,  was 
no  notice  to  the  defendants  of  the  one  declared  on.  They 
were  different  not  only  in  terms,  but  in  their  legal  effect ;  and 
the  one  cojjied  could  not  be  given  in  evidence  under  the  dec- 
laration. 

*The  judgment  of  the  Court  below  is  reversed  with  [*526] 
costs,  and  the  cause  remanded. 

Judgment  reversed. 


IcHABOD  Mitchell  and  George  Mayberry,  appel- 
lants, V.  The  President  and  Directors  of  the 
State  Bank  of  Illinois,  appellees. 

Api^eal  from  Hamilton. 

Bills  of  credit — Bills  op  State  Bank — Evidence — Admissibility. 
—In  an  action  by  the  old  State  Banlc  of  Illinois,  upon  a  promissory  note 
given  in  satisfaction  of  two  juderments  recovered  iijjon  promissory  notes  ex- 
ecuted to  said  bank  in  consideration  of  bills  of  said  bank  which  had  been 
declared  by  the  Supreme  Court,  to  be  bills  of  credit  emitted  by  the   State,  in 

Cited:  Judgment  can  not  be  attacked  collaterally.    3  Scam.  112. 
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contravention  of  the  Constitution  of  the  U.S.,  the  definidants  offered  to 
show  the  consideration  of  the  judgments  in  bar  of  the  action:  Held,  that  the 
evidence  was  inadmissible,  and  that  the  validity  of  the  judg-ments  could  not 
be  impeached  in  such  action. 

Judgment — Impeachment  of. — A  judgment  can  not  be  impeached  in 
an  action  upon  a  note  given  in  satisfaction  of  such  judgment.  A  judgment 
implies  verity  in  itself. 

This  was  an  action  originally  instituted  by  the  appellees 
against  tlie  appellants,  before  a  justice  of  the  peace  of  Ham- 
ilton county,  upon  the  following  note  : 

"  On  or  before  the  first  day  of  January  next,  we  or  either 
of  us  promise  to  pay  The  President  and  Directors  of  the 
State  Bank  of  Illinois,  the  sum  of  eighty-six  dollars  and  ten 
cents,  for  value  received,  being  the  amount  due  on  two  judg- 
ments in  favor  of  the  bank  against  N.  Janny  and  others,  on 
Lockwood's  docket,  and  one  judgment  against  Ichabod 
Mitchell  in  the  Circuit  Court  on  a  note  given  by  said  Janny, 
together  with  interest  on  the  above  sum  from  the  2-itli  of 
August,  1S29,  till  paid  :  Provided  if  this  note  shall  be  paid 
punctually,  the  above  interest  and  ten  per  cent,  of  the  princi- 
pal to  be  remitted,  if  both  do  not  exceed  twenty-four  per  cent, 
on  the  whole. 

Witness  our  hands  and  seals,  this  19th  day  of  September. 
1833. 

George  Mayiiekrt,     [l.s.] 
IcHAHOD  MrrouELL,     [l.s.]*' 

The  cause  was  removed  by  ajipeal  to  the  Circuit  Court, 
where  judgment  was  rendered  for  the  appellees  for  §128. 24r, 
at  the  Sejitember  term,  1837,  the  Hon.  Walter  B.  Scjites 
])residing.  The  defendants  in  the  Court  below  appealed  to  this 
Court. 

On  the  trial  in  the  Circuit  Court  the  following  bill  of  ex- 
ceptions was  taken : 

"  Be  it  remembered,  that  on  the   trial    of  this  cause,  the 
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duced;  to  which  opinion  of  the  Court  in  oveiTulino'  tliis  evi- 
dence, the  defendants,  by  their  cc»nnsel,  except,  and  ])ray  this 
their  bill  of  exceptions  may  be  sealed  and  allowed,  etc. 

Walter  B.  Scates.     [l.  s.]  " 

Henry  Eddy,  for  the  appellants. 

G.  W.  Olney,  Attorney  General,  for  the  appellees. 

Smith,  Justice,  delivered  tlie  opinion  of  the  Court : 

The  appellants,  being  the  sureties  of  other  ]iersons,  were 
sued  on  certain  notes  which  they  had  signed  with  their  princi- 
pal, against  whom  judgments  had  been  rendered.  To  obtain 
time  for  payment,  and  to  liquidate  these  jiidgments,  the  plaint- 
iifs  gave  other  notes  in  extinguishment  of  the  judgments;  and 
in  the  Circuit  Court  they  attemjited  to  show  that  the  notes  on 
which  the  judgments  had  been  rendered  were  void — having 
been  given  for  notes  of  the  State  Bank,  the  notes  of  the  bank 
being  bills  of  credit  issued  contrary  to  the  provisions  of  the 
Constitution  of  the  United  States.  The  decision  of  the  Cir- 
cuit Court,  in  refusing  to  admit  the  testimony  offered,  was  cor- 
rect. 

The  judgments  were  a  good  and  valid  consideration  for  the 
notes.  The  original  notes  were  extinguished  by  the  judg- 
ments ;  and  the  debt  of  record  created  by  the  judgments  were, 
until  reversed,  a  sufficient  and  legal  consideration.  Until  their 
reversal,  they  were,  of  course,  binding  ;  and  the  consideration 
upon  which  they  were  rendered  could  not  be  inquired  into 
collaterally.  It  was  not,  in  this  action,  comjietent  for  the  Court 
to  admit  evidence  to  impeach  the  judgments,  because  they  im- 
plied verity  in  themselves,  and  could  not  be  contradicted  ;  and 
being  the  consideration  upon  which  the  note  now  sued  was 
founded,  the  decision  of  the  Circuit  Cdiirt,  in  excluding  the 
evidence  offered,  was  justified  by  the  well  settled  principles  of 
law  applicable  to  evidence. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

*Note.     See  Linn  v.  The  State  Bank  of  Illinois,  ante  87-95,  and     [*528J 
note  ;  State  Bank   of  Illinois  v.  Brown  et  al.,  ante,  106  ;  Wood  v. 
Jljnes,  ante,  103;  Carson  v.  Clark,   a^ite,  113  ;  Hall  et  al.  v.  Byrne  etal.. 
a7ite,  140 ;  Stacker  et  al.  v.  Watson,  ante,   207  ;  Buckmaster  v.  Grundy, 
ante,  310. 
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Harvey    Lee    and     Lemuel     Lee,     appellants,    v. 
Michael  Bates,  appellee. 

Appeal  from  Fqiyette. 

Action  on  note — Plea — Want  op  consideration. — In  an  action  upon 
a  note  of  hand,  the  defendant  pleaded  no  consideration,  and  that  the  note 
was  given  in  consideration  of  a  certain  amount  of  work,  which  the  payee, 
the  plaintiff,  alleged  he  had  performed  for  Waterman  and  Rogers,  contract- 
ors on  the  Cumberland  road,  and  of  an  agreement  hj  the  payee  to  deliver  to 
the  defendants  an  order  or  transfer,  to  enable  them  to  draw  from  W.  and 
R.  the  pay  for  the  work — W.  and  R.  being  contractors  upon  the  Cumberland 
road — and  that  the  payee  never  performed  the  work,  nor  delivered  the  order 
or  transfer,  whereby  the  defendants  lost  the  benefit  of  the  same. 

Same — Practice — Continuance. — The  defendants  then  moved  for  a 
continuance  of  the  cause,  upon  an  affidavit  of  one  of  the  defendants,  stating 
that  he  believed  that  he  could  prove  by  G.,  who  resided  in  the  county  where 
the  suit  was  commenced,  that  G.  had  in  his  possession  the  contract  for 
work  done  by  the  said  plaintiff  for  W.  and  R.,  and  that  the  plaintiff  had 
failed  to  transfer  it  to  the  defendants.  That  he  ex])ected  to  prove  by  W. 
and  R.,  that  the  plaintiff  wholly  failed  to  perform  his  contract  with  them, 
and  that  they  owed  him  nothing,  and  that  they  Avholly  refused  to  pay  to  the 
said  defendants  any  money  on  account  of  the  said  plaintiff  for  the  said  work; 
and  that  the  affiant  knew  of  no  other  witness  by  whom  he  could  prove  the 
same  facts.  That  G.  was  absent  from  the  county  when  the  writ  was  served 
upon  the  defendants  and  had  not  since  returned.  That  Waterman  resided  in 
St.  Louis,  in  the  State  of  Missouri,  and  Rogers  in  Greene  county,  in  the  State 
of  Illinois  ;  and  that  from  the  shortness  of  the  time  between  the  commence- 
ment of  the  suit  and  the  session  of  the  Court,  they  had  not  been  able  either 
to  procure  W.'s  deposition,  or  the  attendance  of  R.  ;us  a  witness.  Held, 
that  the  affidavit  was  sufficient,  and  the  defendants  were  entitled  to  a  con- 
tinuance. 

This  was  an  action  of  assumpsit  eonimenced  by  tlie  appel- 
lee against  the  apjiellants,  in  tlie  Circuit  Coui't  of  Fayette 
county,  upon  a  promissory  note.  The  defendants  in  the  Court 
helow  ])leaded,  first,  that  there  was  no  consideration  for  the 
note  ;  and,  secondly,  that  the  "  note  in  the  said  plaintilf's  dec- 
laration mentioned,  was  made  and  executed  and  delivered 
by  them  to  the  said  plaintiff  in  consideration  of  a  certain 
amount  of  work,  to  wit,  to  the  amount  of  one  hundred  dol- 
lars, which  he,  the  said  jilaintitf,  alleged  that  he  had  done  and 
performed  for  one  David  B.  Waterman  and  Jesse  11.  liogers, 
who  were  contractors  njion  the  National  or  Cumberland  Iload  in 
the  State  of  Illinois ;  and  which  contract  for  work  alleged  to  have 
been  done  by  him  as  aforesaid,  and  for  which  said  note  was 
given,  the  said  plaintiff,  in  consideration  that  tlie  said  defendants 
Mould  sign  and  deliver  said  note  to  him,  would  transfer  and 

deliver  over  to  the  said  defendants  an  order  or  transfer 
[*529]     of  said  sum,  to  enable  and  authorize  them  to  *draw 

the  money  from  the  said  AV^aterman  andKogers;  and 
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the  said  defendants  aver,  tliat  the  said  plaintiff  did  not  per- 
form anj  work  for  said  Rogers  and  Waterman,  nor  did  he 
transfer  and  authorize  the  said  defendants  to  draw  the  money 
on  said  contract  as  aforesaid,  or  any  authority  or  order  what- 
soever to  authorize  them  to  draw  the  amount  of  said  contract 
for  the  work  aforesaid  from  the  said  Waterman  and  Rogers, 
but  wholly  failed  and  refused  so  to  do,  by  reason  of  which  the 
said  defendants  lost  the  benefit  of  the  same  ;  and  the  said  de- 
fendants further  aver,  that  the  consideration  of  said  note,  in 
the  said  declaration  mentioned,  has  wholly  failed,  and  this  they 
are  ready  to  verify,  wherefore,  etc." 

These  pleas  were  traversed  by  the  plaintiff,  and  issue  taken 
thereon. 

The  defendants  then  filed  the  following  affidavit,  and  moved 
the  Court  for  a  continuance  to  the  next  term  of  the  Court : 
"  Lemuel  &  Harvey  Lee, ) 
ats.  >• 

Michael  Bates.  ) 

Lemuel  Lee,  one  of  the  defendants  in  the  above  cause,  being 
duly  sworn,  deposes  and  says,  that  William  C.  Gieenup,  of  the 
county  of  Fayette,  and  David  B.  Waterman,  of  the  city  of  St. 
Louis,  Missoiu-i,  and  Jesse  Rogers,  of  the  county  of  Greene, 
Illinois,  are  material  witnesses  for  him  in  the  trial  of  the  above 
cause.  He  expects  and  believes  that  he  will  be  able  to  prove 
by  William  C.  Greenup  that  the  contract  for  work  done  by 
the  said  plaintiff  for  Rogers  and  Waterman  was  in  his  posses- 
sion, and  the  said  plaintiff  failed  to  transfer  it  to  the  said  de- 
fendants as  he  had  agreed  to  do  and  for  which  said  note  was 
given  ;  he  also  expects  to  prove  by  said  Waterman  and  Rog- 
ers that  the  said  plaintiff  wholly  failed  to  perform  his  con- 
tract with  them  for  work,  and  that  they  owed  him  nothing, 
and  that  they  refused  wholly  to  pay  to  the  said  defendants  any 
money  on  account  of  the  said  plaintiff,  for  the  said  work  alleged 
to  have  been  done  by  him  for  the  said  Rogers  and  Waterman, 
and  for  which  said  note  was  given. 

This  affiant  further  states,  that  he  knows  of  no  other  witness 
or  witnesses  by  whom  he  can  prove  the  same  facts.  When  the 
wi'it  was  served  on  this  affiant,  Wm.  C.  Greenup  was  absent 
from  the  county  of  Fayette,  and  has  not  since  returned  ;  and 
Waterman's  testimony,  who  resides  in  St.  Louis,  could  not  be 
taken  before  the  meeting  of  the  Court.  They  also  state  that 
from  the  shortness  of  the  time  they  were  unable  to  procure 
the  attendance  of  the  witness,  Rogers,  to  this  term  of  the 
Court.  He  expects  to  be  able  to  procure  their  testimony'  by 
next  Com-t. 

Lemuel  Lee. 

Vol.  I— 36  561 
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Sworn  to  and  subscribed  in  open  Court,  Oct.  10,  1838. 

Jas.  W.  Berry,  Clk." 
[*530]         *T]ie  motion  for  a  continuance  was  overruled,  and 
the  defendants  excepted  to  the  opinion  of  the  Court, 
and   embodied   the   facts   in   a   bill  of  exceptions,  which  was 
signed  and  sealed  b}'  the  Court. 

The  cause  was  tried  before  the  Hon.  Sidney  Breese  and 
a  jury,  at  the  October  term,  183S.  Yerdict  and  judgment 
were  rendered  for  the  plaintiff  in  the  Court  below.  The  de- 
fendant appealed  to  this  Court. 

A.  P.  Field,  for  the  appellants. 

L.  Davis  and  F.  Forman,  for  the  appellee. 

SjMith,  Justice,  delivered  the  oj^'nion  of  the  Court : 

An  apj)lication  was  made  to  the  Circuit  Court,  in  this  cause, 
for  a  continuance  to  the  next  term,  founded  on  a  deposition  of 
one  of  the  defendants,  showing  the  absence  of  a  witness  whose 
testimony  appears  to  be  material  on  the  trial  of  the  cause,  re- 
siding in  Missouri ;  and  of  another  residing  in  a  distant  county. 

The  facts  which  tJie  deposition  discloses,  and  which  it  is 
alleged  the  witness  could  prove,  would  be  material  for  the  de- 
fendant in  his  defense  ;  and  as  the  declaration  Avas  liled  only 
twelve  days  before  the  sitting  of  the  Court,  it  was  not  within 
the  power  of  the  defendants  to  liave  obtained  the  testimony 
(jf  the  absent  witnesses  under  a  Dcd'umis,  conformably  to  the 
statute,  in  time  for  a  hearing  of  the  cause — teu  days'  notice  of 
the  intention  to  take  the  testimony  being  required  to  be  given 
to  the  opposite  l>arty.  There  Was  consequently  no  lac/ies  on 
the  ])art  of  the  defendants. 

The  judgment  is  reversed  with  costs,  a  new  trial  granted, 
and  a  venire  de  now  awarded. 

Judgment  reversed. 

Note.     S(,'e  Vickers  r.   Tlill   et  al.  «»/<•  307,   and  note;    The  People  t'. 
Peartion,  ante  473j  Covell  et  al.  v.  Marks,  ante  526. 
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Andrew  Miller,    plaintiff  in    error,    v.    Moses    O. 
Bledsoe  and  B.  F.  Turpin,  defendants  in  error. 

Error  to  the  Munidpal  Court  of  the  City  of  Alton. 

Parties — Action  by  assignor  of  part  of  promissory  note. — At  law, 
a  moiety,  or  any  other  portion  of  a  promissory,  note,  can  not  be  so  assigned 
as  to  enable  the  assignee  to  bring  an  action  in  his  own  name  for  his  portion 
of  the  note. 

In  order  to  enable  an  indorsee  or  assignee  of  a  note  to  bring  an  action 
in  his  own  name,  the  whole  interest  in  the  note  must  be  assigned  to 
him. 

Where  a  note  was  made  payable  to  B.  and  T.,  and  T.  indorsed  and  as- 
signed his  interest  in  the  note  to  B.,  and  an  action  was  instituted  on  the 
note  in  the  name  of  B.  and  T..  for  the  use  of  B. :  Held  that  the  action  was 
correctly  brought ;  and  that  B.  and  T.  were  the  legal  holders  of  the  note, 
though  the  interest  of  the  assignee  of  the  moiety  would  be  protected 
in  a  court  of  law  ;  and  that  the  *indorsement  of  T.  upon  the  note  [*531] 
could  be  regarded  only  as  a  private  memorandum  between  the 
payees. 

A.  CowLES  and  J.  Kruim,  for  the  plaintifl:  in  error, 

J.  Russell  Bullock  and  Edward  Keating,  for  the  defend- 
ants in  error, 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  asfiimipsit  brought  in  the  Court  be- 
low, by  Bledsoe  and  Turpin  against  Miller,  on  a  promissory 
note.  On  the  trial  of  the  cause,  the  plaintiff  below  produced 
and  offered  to  read  a  note  in  evidence  to  the  jury,  in  the  fol- 
lowing words,  to  wit: 

"  Lower  Alton,  III.,  April  18,  1836. 

Two  years  after  date,  I  promise  to  pay  to  the  order  of  M. 
O.  Bledsoe  and  B.  F.  Turjun,  two  hundred  and  eighty  dol- 
lars, value  received,  negotiable  and  payable  at  the  Branch  of 
the  Illinois  State  Bank  at  Alton.  Andrew  Miller." 

Upon  the  back  of  which  note  there  is  in  writing  the  follow- 
ing indorsement : 

"  I  assign  my  interest  in  the  within-,  to  M.  O.  Bledsoe,  with- 
out recourse  in  any  event.  B.  F.  Turpin." 

A  witness  was  sworn  who  testified  that  the  signature  to 
said  indorsement  was  in  the  handwriting  of  B.  F.  Turpin,  one 
of  the  plaintiffs.  To  the  reading  of  which  note  in  evidence, 
the  defendant  objected,  but  the  Court  overruled  the  objection 
and  admitted  the  note.  Other  testimony  was  offered  by  the 
defendant,  and  rejected,  but  it  is  unnecessary  to  state  it,  las  it 
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only  tended  to  prove  the  fact,  wliicli  was  sufficiently  estab- 
lished, that  Turpin  had  parted  with  his  interest  in  the  note,  to 
Bledsoe. 

It  is  only  necessary  for  this  Court  to  decide  whether  the 
note  was  admissible  in  evidence.  At  law,  a  moiety,  or  any 
other  portion  of  a  promissory  note,  can  not  be  so  assigned  as 
to  enable  the  assignee  to  bring  an  action  in  his  own  name,  for 
his  portion  of  the  note.  Had  Turpin  assigned  his  half  of  the 
note  to  a  third  person,  that  third  person  could  not  have  united 
with  Bledsoe,  in  bringing  the  action,  for  the}^  would  have 
to  sue  in  different  cajjacities,  Bledsoe  as  payee,  and  the  third 
person  as  indorsee.  The  same  result  would  follow,  if  Bledsoe 
had  brought  the  action  in  his  own  name;  he  would  liave  had 
to  declare  for  a  moiety  of  the  note  as  payee,  and  for  the  re- 
mainder as  indorsee.  This  would  lead  to  much  confusion  and 
complexity  in  pleading.  In  order,  therefore,  to  enable  an  in- 
dorsee of  a  note  to  bring  an  action  in  his  own  name  as  in- 
dorsee, the  whole  interest  in  the  note  nmst  be  assigned  to 
him.  The  interests  of  an  assignee  of  part  of  a  note,  would 
doubtless  be  protected  in  a  court  of  law,  but  the  action  nuist 
be  brought  in  the  name  of  the  payee  or  ]:ayees,  who 
[*532]  *  continue  to  be  the  legal  holders  of  the  note  for  the 
pur])Ose  of  collection.  The  indorsement  on  the  note 
can  only  be  regarded  as  a  private  memorandum  between  tlie 
payees,  and  only  vested  in  Bledsoe  an  equitable  title  to  the 
money  when  collected.  The  Court  conse(piently  decided  cor- 
rectly in  receiving  the  note  in  evidence,  and  in  rejecting  the 
parol  evidence. 

The  judgment  is  affiruied  with  costs. 

Judgment  affirmed. 

Note  by  ScAM^roN■.     See  Ransom  r.  Jonos,  ante  291-'2,  ami  notes. 

Where  a  note  is  made  payable  to  two  persons,  one  of  them  may  by  his  in- 
dorsement convey  his  interest  in  it  to  the  other,  so  iis  to  give  the  latter  a 
right  to  sue  on  it  in  his  own  name  alone.  Bayley  on  Bills,  115,  citing Sneed 
r.  Mitchell,  1  Hayw.  N.  ('.  R.  289. 

A  partnershij)  may  by  indorsement  transfer  the  title  to  a  bill  or  note  to 
one  partner,  even  where  the  partner  claiming  as  indorsee  of  the  partner- 
ship, was  the  jjcrson  who  made  the  indorsement.  Russell  r.  Swan,  16 
Mass.  ;n4:  Kirby  r.  Cogswell,  1  Caines,  505. 

Un  a  liill  or  note  payable  to  A.,  for  the  use  of  B.,  the  right  to  transfer  is 
in  A.     Pjvans  r.  Cramiington,  Carth.  5;  2  Vent.  807;  Skinn.  264. 

On  a  bill  or  note  payablf^  to  several  ^lersons  not  in  partnership,  the  right 
to  transfer  it  is  in  all  collectively,  not  in  any  individually.  Carvick  v.  Vick- 
erv,  Dougl.  2d  ed.  658,  n.  l.'U. 

Where  a,  note  is  payabb^  to  two  joint  executors,  one  of  them  can  not  trans- 
fer tli((  note  liy  liis  separate  indorsement.  Smitli  r.  Whiting,  9  Mass.  8;14. 
See  also  Bank  of  I'iienantro  I-.  Hoot,  4  Cowen,  126;  Ballou  r.  Spencer,  4 
Cowcn,  168;  Lowell  r.  Reding,  9  (Jreenl.  85. 

After  the  death  of  one  partner,  the  surviving  partner  may  transfer  by  in- 
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dorsement  a  bill  or  note  payable  to  the  partnership.  Jones  v.  Thorn,  14 
Martin,  463. 

But  atter  the  dissolution  of  a  co-partnership,  one  partner  can  not  by  his 
indorsement  in  the  partnership  name,  vest  in  the  indorsee  the  title  to  a 
bill  or  note  payable  to  the  partnership.     Sanford  v.  Mickles,  4  Johns.  224. 

A  partnership  may  make  a  note  payable  to  one  partner,  and  an  indorse- 
ment by  him  will  vest  a  good  title  in  the  indorsee,  who  may  sue  the  part- 
nership upon  the  note.  Smith  v.  Lusher,  5  Cowen,  688;  Blake  v.  Wheadon, 
2  Hayw.  N".  C.  R.  109.     See  Bayley  on  Bills,  49,  50,  115,  116. 


Abraham  Johnson,  appellant,  v.  Thomas  Moulton, 

appellee. 

Appeal  from  Warren. 

Trial — Province  of  jury — Weight  op  testimony. — It  is  a  well  set- 
tled rule  of  law,  that  in  trials  by  jury,  the  weight  of  testimony  is  a  question 
to  be  decided  by  the  jury  exclusively.  The  decision,  consequently,  can  not 
be  assigned  for  error. 

Senible,  That  on  an  application  to  a  Circuit  Court  to  set  aside  a  verdict  of 
a  jury  because  it  is  against  the  weight  of  testimony,  the  case  must  be  a  fla- 
grant one  to  justify  the  Court  in  disturbing  the  verdict. 

Examination  op  witness. — ^Where  a  witness  for  the  defendant,  on  the 
trial  of  a  cause,  stated  that  he  carried  a  message  from  the  defendant  to  the 
plaintiflF,  and  the  counsel  for  the  plaintiff  thereupon  asked  the  witness 
"  Wliat  was  his  reply?"  and  the  defendant  objected  to  the  witness'  answer- 
ing the  question,  and  the  Court  overruled  the  objection:  Held,  that  the  de- 
cision of  the  Court  was  correct. 

Public  lands — Improvements — ^Promise  to  pay  for. — Iii  order  to  sus- 
tain an  action  to  recover  pay  for  improvements  made  upon  the  public  lands, 
all  that    it  is  necessary    for  the  plaintiff  to   prove  is,    that    the 
♦defendant  promised  expressly  to  pay  for  the  improvements.    If  the     [*5o3J 
price   to  be   paid  be  not  agreed  on,  the   contract  is  binding,  and 
the  value  of  the  improvements  must  be  ascertained  by  proof. 

This  cause  was  tried  at  the  October  term,  1836,  of  the  War- 
ren Circuit  Court,  before  the  Hon.  Richard  M.  Young  and  a 
jury.  Yerdict  and  judgment  were  rendered  for  the  appellee 
for  121.65. 

L.  Davis  and  F.  Foeman,  for  the  appellants,  cited  Printed 
Opinions,  79,  117,  294.     {A?ife  113,  169,  178.) 

O.  H.  Bkowning,  for  the  appellee,  cited  1  Stark.  Ev.  48;  2 
do.  42-3. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
This  action  was  originally  commenced  before  a  justice  of 

Cited:    Improvements — ^Promise  to  pay  for.     16  lU.  63. 
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the  peace,  by  Moulton  against  Johnson,  and  brought  into 
the  Circnit  Court  of  Warren  county  by  appeal.  The  cause 
was  tried  by  a  jury  in  the  Circuit  Court,  and  a  verdict  and 
judgment  given  in  favor  of  Moulton.  The  errors  assigned  are: 
1st.  The  judgment  in  the  Circuit  Court  was  given  against  the 
weight  of  testimony.  2d.  The  court  erred  in  permitting  the 
conversation  of  the  plaintiff  below  to  be  received  in  evidence. 
And  3d.  The  Court  instructed  the  jury  that  they  must  lind 
for  the  plaintiff,  if  they  believed  that  a  contract,  either  exjiress 
or  implied,  was  entered  into  between  the  parties,  in  relation  to 
the  improvements  upon  the  land  referred  to  in  the  record.  In 
relation  to  the  lirst  error  assigned,  it  is  a  well  settled  rule  of 
law  in  trials  by  jury,  that  the  weight  of  testimony  is  a  ques- 
tion to  be  decided  by  the  jury  exclusively.  The  decision,  con- 
sequently, can  not  be  a-signed  for  error.  Had  there  been  an 
application  to  the  court  below  for  a  new  trial  on  this  ground 
the  case  ouffht  to  have  been  a  tiao;rant  one,  to  have  iustilied 
the  Court  in  disturbing  the  verdict.  In  reference  to  the  sec- 
ond error,  the  bill  of  exceptions  discloses  the  following  state  of 
facts:  Johnson  called  a  witness  and  asked  him  if  lie  had  deliv- 
ered a  message  to  Moulton,  in  relation  to  the  controversy  be- 
tween them ;  and  upon  the  question  being  answered  in  the  af- 
firmative by  the  witness,  with  a  statement  of  the  nature  of  the 
connnunication  sent  by  the  defendant  to  the  ]ilaintitt",  the  latter 
asked  the  witness  ''  What  was  his  reply?''  The  answer  to  this 
question  is  the  conversation  referred  to  in  the  assignment. 

When  the  defendant  gave  in  evidence  a  message  from  him- 
self to  the  plaintiff",  having  relation  to  the  merits  of  the  dis- 
pute between  them,  if  the  ])laintilf  had  remained  silent,  an  in- 
ference might  have  been  drawn  by  the  jury  that  the  plaintiff' 
acquiesced.  The  answer  of  the  plaintiff  was  therefore  rele- 
\ant  to  rebut  any  such  i^resumption,  and  was  therefore  cor- 
rectly received  in  evidence  for  this  ]nuqx)se.  The 
[-534]  third  error  assigned,  does  not  *correetly  state  the 
charge  of  the  judge.  The  charge  was,  that  if  the 
jury  believed  there  was  a  jn'omise  to  jiay  for  the  imiu-ove- 
ments,  although  there  was  no  express  contract  as  to  the  amount 
to  be  paid,  that  the  law  raised  an  implied  agreement  to  pay 
their  worth  or  value.  The  "  Act  to  provide  for  the  eollection 
of  demands  (/rowl/io  out  of  contracts  for  sales  of  improve- 
ments on  public  lands'''  (R.  L.  420;  Gale's  Stat.  434-,) 
passed  February  13,  1831,  makes  all  contracts,  ]")romi8es  or 
undertakings  for  the  sale,  purchase  or  payment  of  improve- 
ments made  on  the  ])ublic  lands,  valid  in  law  or  equity, 
and  they  may  be  sued  for  and  recove;'efl  as  in  other  con- 
tracts.     In   order   to   sustain    an   action   under  this   act,   all 
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that  it  is  necessary  for  the  plaintiflt"  to  prove  is  that  the  de- 
fendant promised  expressly  to  pay  for  the  improvements.  If 
the  price  to  be  paid  be  not  agreed  on,  the  contract  is  binding 
and  the  value  of  the  improvements  must  be  ascertained  by 
proof.  The  law  in  such  cases  raises  an  implied  assumpsit  to 
pay  the  worth  or  value  of  the  pro]:)erty  sold.  The  charge  of 
the  Court  was  consequently  correct. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed 

Note.   See  Smith  v.  Shultz,  ante  490-2,  and  note. 


James  McKinney,   appellant,  v.  William   L.  May, 

appellee. 

Appeal  from  Morgan. 

It  is  error  to  take  judgment  bj'  default,  where  a  demurrer  is  filed  to  the 
declaration  or  petition. 

M.  McCoNNELL,  for  the  appellant. 

E.  D.  Bakek,  for  the  appellee. 

Beown,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  deht  brought  by  Wm.  L.  May  against 
James  McKinney,  in  the  Circuit  Court  of  Morgan  county,  by 
petition  and  summons.  Judgment  by  default  was  taken 
against  the  defendant  for  the  amount  claimed  in  the  petition, 
although  a  demurrer  to  the  petition  had  been  filed.  To  re- 
verse this  judgment,  an  appeal  is  brought  to  this  Court.  This 
practice  is  under  a  particular  statute  of  this  State,  which  au- 
thorizes any  person  holding  a  bond  or  note  for  the  direct  ])ay- 
ment  of  property  or  money,  to  ])ut  the  same  in  suit  by  filing 
with  the  clerk  of  any  Circuit  Court  having  jurisdiction  thereof, 
together  with  a  petition,  etc. 

*The  fifth  section  of  the  act  says,  "The  petition  [*535] 
shall  stand  in  the  place  of  a  declaration ;  the  defendant 
or  defendants  may  appear  and  plead,  and  then  an  issue  may  be 
joined,  as  in  actions  of  debt,  on  such  bond  or  note."  (R.  L.  498 ; 
Gale's  Stat.  538.)  It  seems  from  the  statute  regulating  this 
kind  of  practice,  that  the  petition  is  substituted  for  the  decla- 

Cited:    Einal    judgment    pending^   demurrer,   erroneous.   4   Scam.    55. 
Judgment  by  default,  plea  on  file.   83  111.  446;  17  111.  399. 
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ration.  It  would  be  error  to  take  judgment  bj  default,  wlien 
a  plea  is  put  in  to  tlie  declaration.  In  this  ease  judgment  was 
taken  without  lirst  disjoosiug  of  the  denmrrer,  for  which  decis- 
ion the  judgment  of  the  Circuit  Court  must  be  reversed  with 
costs,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 

Note.    See  Manlove  et  al.  v.  Bruner,  ante  390. 


IsHMAEL  Dazey,  plaintiff  in  error,  v.  George  Orr  and 
John  H.  Foubush,  defendants  in  error. 

Error  to  Adams. 

Practick — Notice. — A  party  intending  to  move  to  quash  an  execution 
should  give  the  opposite  party  notice  of  his  intended  motion.  Where  an 
execution  was  quashed  without  such  notice,  the  Supreme  Court  reversed  the 
decision  and  remanded  the  cause. 

O.  n.  Browning,  for  the  i)laintiii"  in  error. 

L.  Davis  and  F.  Form  an,  for  the  defendants  in  error. 

Browne,  Justice,  delivered  the  o])inion  of  the  Court: 

Dazey  recovered  a  judgment  at  the  Spring  term,  1S37,  of 
the  Adams  Circuit  Court,  against  Orr  and  Forbush,  upon 
which  a  feri  facias  issued  and  was  ])laced  in  the  hands  of 
Earl  Pierce,  then  sheriff  of  said  county,  for  collection.  On- 
and  Forbush  ])aid  Pierce,  the  sheritf,  ^30  on  said  execution, 
which  he  indorsed  ujion  the  back  thereof,  without  returning 
the  execution  to  the  clerk's  office  M'hence  it  had  issued.  Kob- 
crt  R.  Williams,  Esq.,  attorney  for  Dazey,  got  ]H)ssession  of 
the  execution  with  the  credit  of  $30  indorsed  on  the  back 
tliereof,  and  returned  it  to  the  clerk's  oflice,  and  caused  the 
aliaJi  fieH  facias  in  the  bill  of  excei)tions  mentioned,  to  be 
issued. 

At  the  July  term,  1838,  of  the  Adams  Circuit  Court,  Orr 
and  Forbush,  by  their  attorney,  ju-oduced  said  alias  feri  fa- 
cias in  Court,  and  without  having  given  notice  to  Dazey  of 
their  intention  to  make  such  UKitiun,  moved  the  court  to 
(juash  aiul  set  aside  the  same. 

This  motion  the  Court  sustained,  and  rendered  judg- 
ment for  costs  against  Dazey;  to  reverse  which,  this  appeal  is 
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brought.     It  *does  seem  to  us,  that  in  this  case  it     [*536] 
was  necessary   for  the  party  to  have  given  notice  of 
liis  intention  to  quash  the  execution,  previous  to  the  making 
of  the  motion. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed 
with  costs,  and  the  cause  remanded. 

jvdgment  reversed. 


JoHN^  Ayres  et  al.,  appellants,  v.  Edwaed  Lusk  and 
Mary  Lusk,  his  wife,  appellees. 

Appeal  from  Morgan. 

Practice — ^"JSTotice— Publicatiok  of. — It  is  not  necessary  in  a  suit  in 
chancery  that  there  should  be  an  order  of  publication  before  notice  to  par- 
ties who  are  not  served  with  process  can  be  given  by  advertisement  in  a 
public  newspaper. 

Where  a  part  of  the  defendants  in  a  chancery  suit  were  non-residents,  and 
affidavit  was  made  of  this  fact  and  filed  in  the  clerk's  office,  and  the  clerk 
published  a  notice  for  four  weeks  successively  in  a  public  newspaper  printed 
in  this  State,  of  the  pendency  of  the  suit,  and  requiring  such  defendants  to 
appear  and  answer  the  bill,  or  that  the  same  would  be  taken  as  confessed 
against  them:  Held,  that  the  defendants  were  duly  notified  under  the 
statute. 

W.  A.  Menshall  and  C.  Walkee,  for  the  appellants. 

"Wm.  Thojsias  and  Wm.  Beown,  for  the  appellees. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  a  bill  filed  in  the  Morgan  Circuit  Court,  on  the 
chancery  side  thereof.  The  only  ]jarticular  error  assigned  is, 
that  the  Circuit  Court  should  not  have  tried  the  cause  before 
an  order  of  publication  was  made  against  the  defendants  on 
whom  the  process  was  not  ser-^-ed,  and  who  did  not  appear. 
The  record  states  that  an  aihdavit  was  filed,  showing  satisfac- 
torily that  a  part  of  the  defendants  below  were  non-residents, 
and  that  the  clerk  published  a  notice  for  four  weeks  succes- 
sively in  a  public  newspaper  printed  in  this  State,  of  the  pend- 
ency of  the  suit,  and  requiring  such  defendants  to  ajjpear  and 
answer  the  bill,  or  that  the  same  would  be  taken  as  against 
them,  for  confessed. 

The  fifth  section  of  the  ^^  Act  prescribing  the  mode  of  pro- 
ceeding in  Chancery, ^^  (^.  L.  119;  Gale's  Stat.  140,)  expressly 
anthorizes  the  practice  pursued  in  this  case. 

The  decision  is  consequently  affirmed. 

Judgment  affirmed. 
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['•■•537]  *The  People  of  the  State  of  Illinois,  ex 
relatione  Benjamin  S.  Enloe  v.  The  Audi- 
TOK  OF  Public  Accounts. 

Motion  for  a  Writ  of  Mandamus. 

Office — Repeal  of  law  creatixg. — It  is  competent  for  the  legislature 
to  repeal  a  law  creating- an  oflice.  before  the  expiration  of  the  term  of  office 
of  the  incumbent;  and  after  such  repeal  the  othcer  is  entitled  to  no  further 
compensation,  though  his  term  of  office,  according  to  the  provisions  of  the 
law  under  Avhich  he  was  appointed,  has  not  expired. 

At  this  term  of  the  Court,  the  relator  filed  the  following 
affidavit,  and  moved  that  a  rule  be  made  upon  the  Auditor  of 
Public  Accoimts,  to  show  cause  why  a  writ  of  mandainns 
should  not  issue  to  coni]iel  him  to  issue  his  warrant  on  the 
Treasurer,  for  $1,237.82,  the  balance  claimed  to  be  due  the 
relator  for  his  salary  as  Warden  of  the  Penitentiary. 

"  Benjamin  S.  Enloe,  being  first  duly  sworn,  deposes  and 
says,  that  he  was  duly  elected  by  the  tenth  General  Assembly 
of  the  State  of  Illinois,  and  on  tlie  tenth  day  of  February, 
1837,  was  commissioned  by  the  Governor  of  said  State,  as 
Warden  of  the  Penitentiary,  and  was  authorized  and  empow- 
ered by  law  to  hold  and  continue  in  the  office  of  Warden  of 
the  Penitentiary  of  said  State,  for  and  during  the  term  of  two 
years,  and  until  his  successor  sliould  be  ap]X)inted  and  quali- 
fied. This  deponent  fui'ther  says,  that  having  com])lied  with 
the  law  in  all  resjiects,  on  the  (Uh  day  of  March,  1837,  he  en- 
tered on  the  duties  of  said  office,  and  continued  in  the  dis- 
charge of  the  same,  and  that  as  such  AVarden  of  the  Peniten- 
tiary of  the  State  aforesaid,  he  Mas  entitled  to  tlie  sum  of 
sixteen  hundred  dollars,  which  was  appro])riated  to  him  by 
law,  and  of  whicli  sum  the  Auditor  paid  to  this  deponent  the 
sum  of  three  hundred  and  sixty-two  dollars  and  eigliteen 
cents;  and  there  is  now  due  to  this  deponent,  as  Warden 
aforesaid,  the  sum  of  twelve  liundred  and  thirty-seven  dollars 
and  eighty-two  cents.  lie  also  de]X)ses  that  he  made  ai>]ilica- 
tion  to  the  Auditor  of  the  said  State,  to  issue  to  him  his  war- 
rant for  the  same,  wliicli  the  Auditor  refused,  and  still  refuses 
to  pay  to  this  dep<»nent  the  .'-ame  or  any  ]:ait  thereof,  or  to 
issue  his  warrant  therefor.  And  the  deponent  prays  this 
Honorable  Court  to  alf'ord  him  such  redress  as  justice  may  re- 
quire. '  Ben.  S.  Enloe." 

Cited:    Right  to  office,  not  vested  one.    70  111.  395;  2  Scam.  145. 
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"  State  of  Illinois, 

Fayette  county. 

1,  Allen  McPliai],  an  acting  justice  of  the  peace  for  said 
county,  do  hereby  certify  that  Benjamin  S.  Enloe  appeared 
before  me  and  made  oath  to  the  within  affidavit. 

Given  under  my  hand  and  seal,  this  20th  day  of  December, 
1838.  Allen  McPhail,  J.  P.,  F.  C." 

*The  rule  was  granted,  ^nd  the  Auditor,  by  the     [*538] 
Attorney  General,  tiled  the  following  answer  : 
''^Benjamin  tS.  Enloe  \  Eule  to  show  cause  why  a  Writ 

V.    The    Auditor    of\      of  J!/(aw6?«m^<5  should  not  issue. 
Public  Accounts.  ) 

The  said  Auditor,  by  the  Attorney  General,  comes  and 
shows  for  cause  why  the  said  writ  of  mandamus  should  not 
issue :  That  in  the  year  of  our  Lord,  1836,  Jacob  C.  Bruner 
was  appointed  by  the  Governor  of  the  State  of  Illinois  to  sup- 
])ly  the  vacancy  occasioned  by  the  resignation  of  Stinson  II. 
Anderson,  Warden  of  the  Penitentiary  of  said  State,  and  in 
accordance  with  the  tenor  of  such  ajDpointment,  continued  to 
hold  such  office  until  the,  6th  day  of  March,  1837,  at  which 
time  the  said  Benjainin  S.  Enloe  entered  upon  the  duties  of 
said  office ;  that  from  the  first  day  of  January,  in  the  year  of 
our  Lord,  1837,  to  the  6th  day  of  March,  1837,  the  said  Jacob 
C.  Bruner  was  entitled  to,  and  drew  from  the  Treasury  of  the 
said  State  of  Illinois,  the  sum  of  one  hundred  and  forty-five 
dollars  and  twenty-one  cents,  said  sum  being  a  part  of  the  six- 
teen hundred  dollars  ajjpropriated  by  the  legislature  for  the 
salary  of  the  Warden  of  the  Penitentiary,  for  the  years  1837 
and  1838,  and  which  is  claimed  by  the  applicant  here. 

And  the  said  Auditor,  for  further  cause,  shows  to  the  Court 
liere.  that  the  said  Enloe  was  a  memljer  of  the  10th*  General 
Assembly  of  the  State  of  Blinois,  at  which  he  was  elected  to 
the  office  of  Warden  of  the  Penitentiary,  and  at  which,  by  the 
terms  of  the  appropriation  before  referred  to,  the  salary  at- 
tached to  the  office  of  Warden  of  the  Penitentiary  was  raised 
from  the  sum  of  $600  per  annum  to  the  sum  of  $800  per 
annum,  and  that  the  said  Enloe  continued  to  sit  as  a  member 
of  the  10th  General  Assembly,  as  aforesaid,  to  the  end  of  the 
session  thereof. 

And  the  said  Auditor  further  shows,  that  on  the  21st  day 
of  July,  in  the  year  1837,  the  legislature  of  the  State  of 
Illinois  abolished  the  said  office  of  Warden  of  the  Peniten- 
tiary aforesaid  ;  which  office  the  said  Benjamin  S.  Enloe  then 
claimed  to  hold.  By  which  act  the  said  Enloe  is  entitled  to 
no  compensation  more  than,  nor  as  much  as,  he  has  received, 
being  the  sum  of  |362.18,  the  salary  attached  to  said  office,  by 
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the  said  lOth  General  Assembly,  from  the  said  6tli   day  of 
March,  1837,  to  the  said  21st  day  of  July,  1837. 

George  W.  Olnet,  Atty.  General." 
A  demurrer  was  filed  to  the  answer. 

John  Reynolds,  J.  Shields,  and  A,  P.  Field,  for  the  rela- 
tor, contended  that, 

An  appointment  to  office  is  a  gi-ant,  and  can  not  be 
[*539]     revoked;  *that  the  appointee  has  a  vested  right.     6 
Ci-anch,  87 ;  3  Peter's  Cond.  R.  309. 

The  appointment  to  office  is  a  contract.  Trustees  of  Dart- 
mouth College  v.  Woodward,  4  Wheat.  518 ;  4  Peters'  Cond. 
R.  529. 

An  office  is  a  right  to  exercise  an  em]:)loyment. 

The  auditor  has  no  right  to  set  up  a  constitutional  objection 
to  the  appointment  of  Enloe  to  the  office.  The  Attorney 
General  can  test  this  question  by  Quo  Warranto^  but  in  no 
other  way.  ■* 

The  appointing  power  has  no  authority  to  remove.  They 
cited  Laws  of  1831,  103 ;  of  1833,  R.  L.  474-5  (Gale's  Stat. 
516);  of  1835,  52  (Gale's  Stat.  520)  ;  of  1836,  238  ;  of  1836-7, 
(Gale's  Stat.  521,)  4 ;  1837,  July,  47  (Gale's  Stat.  521). 

George  W.  Olney,  Attorney  General,   for  the  respondent. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court  ver- 
bally, and  concluded  by  saying,  that  the  motion  for  a  writ  of 
mandamus  must  be  denied,  and  the  rule  discharged. 

Jiule  discharged. 


Bezaleel  Gillet  and  William  Gordo^st,  phuntiffs 
in  error,  v.  Caleb  Stone,  William  Manning  and 
John  B.  Glover,  defendants  in  error. 

Error  to  Madison. 

DiscnKTiONAHT  POWEK  OP  COURT. — ^The  exercise  of  the  power  to  grant 
or  revise  an  application  to  sot  aside  a  dofault  and  permit  the  defendant  to 
pleafl,  US  also  Ww  grantiny  or  refusiii<j  of  a  motion  for  a  now  h(>arinfj.  is  a 
matter  of  sound  lofral  discretion;  and  the  Supreme  Court  can  not  interfere 
■with  the  exercise  of  that  discretion  by  the  Circuit  Court. 

Cited:  Allowance  of  motion,  discretionary.  26  111.300.  Process  issues 
to  for('i<rn  county,  when.  4  Scam.  '.WA.  SutKciency  of  declaration.  11  111. 
475,  476.  Doctrine  ;is  to  jurisdiction.  \o  111.  446  ;  13  111.  44'2.  Errors, 
how  to  be  reviewed.  16  111.  527.  Inquest,  rights  of  defendants.  16  111. 
531,  532. 
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lNSTRucTro:N^s.— Instructions  to  a  jury  upon  an  inquest  of  damages  are 
mere  interlocutory  matters,  and  the  Supreme  Court  has  no  right  to  re-exam- 
ine them. 

Statute. — The  statute  of  July,  1837,  does  not  extend  to  motions  to  set 
aside  defaults. 

Pleading — Jurisdiction. — The  averment  at  the  end  of  a  declaration 
containing  several  counts,  in  a  suit  where  process  was  sent  to  a  foreign 
county,  that  the  cause  of  action  accrued  in  the  county  where  the  suit  was 
brought,  and  within  the  jurisdiction  of  the  Court,  and  that  the  plaintiii's 
reside  in  said  county,  is  sufficient  to  give  the  Court  jurvsdiction. 

Pleading. — Several  counts  in  case  can  be  joined  in  one  declaration. 

Verdict. — Semhle,  Thit  where  the  verdict  of  a  jury  is  for  a  greater 
sum  than  the  dd  damnum  laid  in  the  declaration,  the  plaintiff  may  remit 
the  excess,  and  take  judgment  for  the  sum  laid. 

This  was  an  action  brought  by  tbe  defendants  in  error,  in 
the  Madison  Circuit  Court,  against  tlie  plaintiffs  in  error.  Tlie 
summons  was  directed  to  tbe  sheriff  of  Morgan  county,  and  by 
him  executed  upon  the  defendants  in  the  Court  below. 
Previous  to  *the  issuing  of  the  summons,  the  attor-  [*540] 
ney  of  the  plaintiff's  in  the  Court  below  tiled  an  affi- 
davit of  the  indebtedness  of  the  defendants  to  the  plaintiffs, 
and  "  that  the  cause  of  action  accrued  in  Alton,  Madison 
county." 

The  declaration  contained  three  counts  in  case,  for  deceit  in 
the  sale  and  delivery  of  a  quantity  of  pork.  At  the  end  of 
the  declaration  there  was  an  averment  "  that  the  cause  of 
action  accrued  at  Alton,  in  Ihe  county  of  Madison,  and  within 
the  jurisdiction  of  this  Court,  and  that  they,  the  said  plaintiff's, 
reside  at  Alton  aforesaid,  in  said  county  of  Madison  afore- 
said." 

The  fu'st  count  averred  that  the  defendants  contracted  and 
endeavored  to  sell  a  large  quantity  of  bulk  pork,  to  wit,  140,- 
000  pounds  at  $1  per  100  pounds,  and  that  defendants  fraudu- 
lently, etc.,  delivered  86,814  pounds  as  and  for  140,000  pounds 
— and  that  the  quantity  delivered  was  less  than  140,000 
pounds,  to  wit,  less  by  53,186  pounds. 

The  second  count  averred  that  the  plaintiffs  agreed  to  buy 
from  the  defendants  140,000  pounds  of  bulk  pork  at  ^4  per  100 
pounds,  and  that  the  defendants  having  a  knowledge  of  there 
being  a  less  quantity  than  140,000  pounds,  to  wit,  that  there 
was  but  86,814  pounds,  sold  the  last  mentioned  quantity  to  the 
plaintiffs  as  and  for  140,000  pounds,  and  thereby  fraudulently 
deceived  and  defrauded  the  plaintiffs. 

The  third  count  alleges  that  the  ]jlaintiff's  agreed  to  buy  of 
the  defendants  140,000' pounds  of  bulk  pork  at  $4  per  100 
pounds,  to  be  delivered  to  the  plaintiffs,  in  flat  boats,  at  Alton, 
— that  plaintiff's  have  always  been  ready  to  receive  the  same, 
ejc,  and  that  a  reasonable  time  had  elapsed,  etc.,  and  the  pork 
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liad  not  been  delivered,  but  tbat  tbe  defendants  fraudulently 
intending  to  deceive,  etc.,  offered  and  endeavored  to  deliver  to 
the  plaintiffs,  a  much  less  quantity  than  140,000  pounds,  to  wit, 
86,814  pounds  as  and  for  the  same  quantity  bargained  for.    i 

The  plaintiff's'  damages  were  laid  at  $2,000. 

At  the  February  term,  1836,  of  the  Madison  Circuit  Court, 
the  Hon.  Sidney  Breese  presiding,  the  default  of  the  defend- 
ants was  entered,  and  a  writ  of  inquiry  awarded.  The  jury 
returned  a  verdict  for  $2,302.44  for  the  plaintiff's. 

The  bills  of  exceptions  state  that  on  the  day  that  judgment 
by  default  was  entered  in  this  cause,  the  defendants,  by  their 
attorney,  moved  the  Court  to  set  aside  the  default  entered  in 
this  cause  upon  the  following  grounds;  first,  "That  the  Court 
has  no  jurisdiction  of  the  cause ;  second.  That  the  affidavit  up- 
on which  the  writ  issued  is  not  sufficient  to  authorize  the  issu- 
ing the  same  to  the  county  of  Morgan." 

"  The  Court  overruled  the  motion  to  set  aside  the  default. 
The  defendants'  attorney  then  proposed  to  make  and 
[*541]  present  an  ^affidavit  of  merits,  for  the  ]mr jiose  of  set- 
ting aside  the  judgment  by  default,  but  the  Court  re- 
fused to  permit  the  defendants  at  this  stage  of  the  proceed- 
ings, the  wn-it  of  inquiry  being  about  to  be  executed,  to  pre- 
pare an  affidavit  on  wliich  to  make  a  motion  to  set  aside  the 
default,  the  said  defendants'  counsel  having  had  twenty-four 
hours  in  which  to  make  such  affidavit.  And  that  after  the  tes- 
timony had  been  closed  in  this  cause,  the  Court  instructed  the 
jury,  at  the  instance  of  the  plaintiffs,  that  by  tlie  judgment  of 
default  in  tlys  case,  the  defendants  admitted  the  contract  as 
set  out  in  the  declaration,  and  that  the  ]ilaintiff's  had  a  right  to 
recover  for  the  deficiency  in  the  quantity  of  pork  delivered, 
as  stated  in  the  declaratit)n  ;  that  the  plaintiffs  were  not  bound 
to  ]irove,  u[)on  the  intpiiry  of  damages,  the  deffcieney  in  the 
(puintity  of  ])ork,  but  the  extent  of  deficiency  as  to  quantity 
was  admitted  by  permitting  judgment  by  default." 

"  And  that  upon  the  execution  of  the  writ  of  inquiry  in  this 
case  tlie  plaintiffs  ]U'oduced  to  the  Court  several  bills  of  ex- 
change made  and  drawn  by  defendants  upon  ])laintiffs  for 
mofiey,  and  prc)ved  the  haiidwriting  of  defendants,  and 
offered  to  read  those  bills  of  exchange  to  the  jury  n])on 
the  pu'oof  of  the  handwriting  of  the  defendants,  as 
above  stated  ;  defendants  objected  to  the  admist^ion  of  said 
bills  of  exchange  as  e\  idence,  but  the  Court  overruled  the  ob- 
jection, and  pernu'tted  the  said  bills  of  ex^'hange  to  be  read  as 
evidence  to  the  jury." 

The  defendants  in  the  Court  below  excepted  to  each  of  the 
taid  several  opinions  and  decisions  of  the  Court. 
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The  cause  was  continued  to  the  April  term,  1836,  when  the 
plaintiffs  remitted  1302.44  of  the  damages  rendered  by  the 
verdict  of  the  jury,  and  judgment  was  rendered  for  the  plaint- 
iffs for  12,000. 

The  cause  was  argued  in  writing  by  William  Thomas,  for 
the  plaintiffis  in  error,  who  relied  upon  the  following  points 
and  authorities : 

The  Court  will  vacate  the  assessment  of  damages  when 
there  is  an  evident  mistake  of  the  clerk.  Burr  v.  Reeve,  1 
Johns.  507. 

If  it  appears  that  injustice  has  been  done  by  tlie  admission 
of  improper  testimony,  the  Court  will  set  aside  an  inquisition. 
Ward  V.  Ilaight,  3  Johns.  C.  80. 

Proceedings  after  default  will  be  set  aside  for  irregularity. 
Oriswold  v.  Stoughton,  1  Caines,  506 ;  Spencer  v.  Webb,  1 
Caines,  118. 

If  it  appear  that  important  questions  of  law  will  arise  on 
the  execution  of  a  writ  of  inquiry,  it  will  be  executed  before 
a  judge.      Tillotson  v.  Chatham,  2  Johns.  106. 

*To  prove  that  the  Court  may  assess  damages.     2     [*542] 
Sannd.  107,  note  2  ;  McGullum  v.  Earlier,  3  Johns. 
153. 

Where  the  sheriff  or  jury  mistake  a  point  of  law,  the  Court 
will  set  aside  the  inquisition.  1  Tidd's  Practice,  630 ;  2 
Salkeld,  647;  1  Strange,  425;  Woodford  v.  Eadis,  do.;  2 
Strange,  1259,  Marhliam  v.  Middleton.  In  this  case  the  in- 
quisition was  set  aside  for  the  erroneous  decision  of  the  sher- 
iff, and  to  prove  his  decision  erroneous  upon  a  question  of  ad- 
journment or  continuance  see  2  Strange,  853,  Coleman  v. 
Mawly.  If  the  sheriff  admits  improper  evidence,  the  Court 
will  set  aside  the  inquisition.  1  Crompton's  Practice,  290,  re- 
ferring to  Barns,  448  ;  10  Petersdorf,  462. 

In  executing  writs  of  inquiry,  the  judge  at  nisi  jprius  is 
only  assistant  to  the  sheriff",  and  has  no  judicial  power.  BuUer 
on  Trials,  58. 

Where  impro])er  testimony  has  been  admitted  by  the  sher- 
iff, the  Court  will  set  aside  the  inquisition.  1  Bos.  and  Pul. 
368  ;  1  Paine  and  Duer's  Practice,  637. 

Upon  inquiry  of  damages  all  that  the  defendant  will  be 
allowed  to  dispute  is  the  amount  of  damages.  Saund.  on 
Plead,  and  Ev.  103. 

Upon  writ  of  inquiry  the  plaintiff  must  prove  the  quantum 
of  damages.     10  Petersdorf,  458. 

An  able  argument  was  filed  on  the  part  of  the  defendants 
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in  error,  by  Geo.  T.  M.  Davis  and  J.  Maktin   KjiUM.     They 
cited  the  followmo:  authorities: 

3  Stark.  Ev.  1772  ;  Paine  and  Dner's  Pract.  635  ;  3  Term  E. 
302  ;  1  Phillip's  Ev.  149  ;  3  Johns.  56  ;  3  Black.  Com.  396  ;  2 
Saund.  586,  307 ;  2  Term  R  4 ;  7  Mass.  2U5  ;  E.  L.  145 
(Gale's  Stat.  166). 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

In  this  case  a  judgment  by  default  and  assessment  of  dam- 
ages was  had,  no  plea  being  interposed,  though  the  defendants 
in  the  Cii'cuit  Court  applied  for  leave  to  plead,  and  to  set 
aside  the  default,  which  the  Court  refused.  On  the  inquest, 
the  defendants  took  exce]3tions  to  the  instructions  of  the  judge 
to  the  jury — the  inquest  being  had  in  the  Court  before  the 
judge.  Subsequently,  and  before  judgment  on  the  inquest,  the 
defendants  moved  to  set  aside  the  inquest,  and  grant  a  new ' 
trial.     The  Circuit  Court  refused  to  allow  the  motion. 

It  is  now  urged  for  error,  that  the  Circuit  Court  ought  to 
have  set  aside  the  default,  and  permitted  the  defendants  to 
plead.  That  the  instructions  of  the  judge  to  the  jury  of  in- 
quest, on  the  nature  and  extent  of  the  evidence  required,  was 
erroneous  ;  and  that  impro]ier  evidence  was  admitted. 
[*543]  *It  is  also  assigned  for  error  that  there  is  a  misjoin- 
der of  counts;  and  that  the  Court  had  no  jurisdiction. 

To  the  causes  urged  as  error  it  is  sufticient  to  reply,  that 
the  exercise  of  the  power  to  grant  or  refuse  the  apjilicationto 
set  aside  the  default  and  ]ierniit  the  party  to  ])lead,  as  also 
the  granting  of  a  new  hearing,  was  a  matter  of  sound  legal 
discretion ;  and  this  Court  can  not  interfere  with  that  power. 
So  in  the  case  of  the  instructions  to  the  jury  of  inquest, 
this  Court  has  no  legal  right  to  re-examine  the  instructions, 
these  being  merely  interlocutory  matters.  The  ]iresent  stat- 
ute, in  relation  to  granting  new  trials,  does  not  extend  to 
cases  of  the  ]iresent  character.  The  exce})tion  to  jurisdiction 
is  not  well  taken,  it  sufficient!}^  a|)i)ears  on  the  face  of  the 
])leadings,  beiig  specially  set  forth;  and  the  counts  are  all 
in  case  and  there  is  no  misjoinder. 

The  judgment  is  affirmed  with  costs. 

Judgment  aJjUrmed. 

NoTR  BY  ScAJfMON.  Jurisdiction.  See  Chirk  r.  Ilarkness,  ante  56  ;  Key 
V.  Collins,  aiife  40o  ;  Cillct  et  al.  r.  8tone  ot  al.,  2>ost. 

Dcfanlt.  See  llarniison  r.  Clark,  a)ife.  131 ;  Garner  et  al.  r.  Crenshaw,  ante 
143;  Morton  v.  Bailey  etal.,  213;  Wallace  r.  Jerome,  anteb'l'i. 
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Clakk  Hollenback,  appellant,   v.  Shade ach  Will- 
iams and  Henry  Lander,  appellees. 

Appeal  from  La  Salle. 

Action  on  note — Pleading. — At  common  law,  in  an  action  by  S.  W. 
and  H.  L.,  on  a  promissory  note  made  payable  to  W.  and  L.,  withont  men- 
tioning their  Christian  names,  the  presumption  would  be  that  the  plaintiffs, 
being  holders  of  the  note,  were  the  persons  to  whom  the  promise  was  made, 
until  the  contrary  was  shown. 

Under  the  statute  of  March  2,  1839,  in  a  suit  on  a  promissory  note,  it  is 
not  necessary  for  the  holders  to  show  that  they  are  the  persons  described  in 
the  note  as  payees,  by  their  surnames,  where  the  general  issue  is  pleaded. 

Semble,  That  the  rule  is  the  same,  whether  the  action  was  commenced 
and  plea  filed  before  or  since  the  passage  of  the  act. 

This  was  an  action  of  assumpsit  commenced  in  the  La 
Salle  Circuit  Court,  on  the  7th  day  of  March,  1838,  by  the 
appellees  against  the  appellants.  The  declaration  was  filed 
April  5,  1838.  It  was  in  the  usual  form,  upon  the  following 
promissory  note : 

"June  14,  1837.  By  the  1st  of  September  next,  I  promise 
to  pay  Williams  &  Lander,  the  sum  of  two  hundred  and 
forty  dollars,  seven  cents,  it  being  for  value  received  of  them. 
As  witness  my  hand. 

Clakk  Hollenback." 
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At  the  April  term,  1838,  the  defendant  pleaded  the  general 
issue.     The  cause  wa3  tried  at  the  May  term,  1839,  before 

the  Hon.  Thomas  Ford,  without  the  intervention  of 
[*545]     a  jury.     The  *note  was  the  only  evidence  ]u-oduced. 

The  defendants  objected  to  the  admission  of  the  note 
in  evidence,  because  tlie  partnership  of  the  plaintiffs  was  not 
proved,  and  because  the  identity  of  the  plaintiff's  with  the 
jiersons  described  in  the  note  as  payees  was  not  shown.  The 
Court  overruled  the  objection  and  rendered  judgment  for  the 
])laintiff  for  $219.16.  The  defendant  excepted  to  the  decision 
of  the  Court,  and  tendered  a  bill  of  exceptions,  which  was 
signed  and  sealed. 

J.  M.  Strode  and  J.  Y.  Scammon,  for  the  appellant. 

G.  Spring,  for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
The  only  question  presented  for  decision  in   this  case  is, 
whether  there  is  a  variance}  between  the  note  produced  in  evi- 
dence and  the  one  described  in  the  declaration. 

The  declaration  described  the  note  as  ]iayable  to  the  plaint- 
iffs, who  are  Shadracli  Williams  and  Henry  Lander.  The 
note  produced  in  evidence  is  payable  to  •'■  Williams  and  Lan- 
der." It  is  contended  that  this  does  not  show  that  the  prom- 
ise is  to  ]>ay  to  the  plaintiffs,  and  that  the  identity  of  the  per- 
sons to  whom  the  payment  is  to  be  made  is  not  proven  by  the 
bare  ]n-odi  ct  »n  of  the  note;  and  that  it  was  incumbent  on  the 
] plaintiffs  to  .show,  by  proof,  that  they  are  the  persons  to  M'hom 
the  note  was  given.  The  statute  of  the  2d  March,  1839, 
(Acts  of  1838-9,  266)  "  regiilatiiig  evidence  in  certain 
cases, "  provides  "  That  in  trials  of  actions  upon  con- 
tracts express  or  implied,  M'hen  the  action  is  brought  by 
]  artners,  or  by  joint  j^ayces  or  obligees,  it  shall  not  be 
necessary  for  the  ])laintitl's,  in  order  to  maintain  any 
such  action,  to  prove  the  names  of  the  co-partners,  or  the 
Christian  names  of  such  joint  payees  or  obligees;  but  the 
names  of  such  co-partners,  joint  ]\ayees  or  obligees,  shall  be 
])resiimed  to  be  truly  set  forth  in  the  declaration  or  petition." 
tinder  this  provision,  we  think  it  was  not  necessary  for  the 
])laintiffs  to  liave  shown  by  proof  that  they  were  the  same 
pci-sons  to  whom  the  note  was  payiible,  under  the  names  of 
Williams  and  Lander.  The  jjroof  of  identity,  in  such  cases,  is 
dispensed  with.  At  common  law  the  ]iresum[)tion  would  be, 
that  being  the  possessors  of  the  note,  they  were  the   owners 

5:8 


JULY  TEEM,  1839.  545 


Arm'trong  v.  Caldwell. 


and  persons  to  whom  the  promise  was  made,  until  the  contra- 
ry was  shown. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Linn  v.  Buckingham  et  al.,  ante  451.     See,  also,  Acts  of 
1840-1. 


*WiLLTAM  E.  Armsteoi^g,  plaintiff  in  error,  v.     [*546] 
AViLLiAM  Caldwell,  defendant  in  error. 

Error  to  La  Salle. 

Pleading. — In  an  action  by  an  indorsee  or  payee  against  the  maker,  up- 
on a  promissory  note,  payable  at  a  specified  time  and  place,  it  is  not  neces- 
sary to  aver  in  the  declaration  or  prove  on  the  trial  a  presentment  of  the 
note  for  payment. 

'This  was  an  action  of  assum^jpsit  on  the  following  note  : 

"  Phila.,  Nov.  15, 1834. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 
William  Cook,  one  hundred  and  eighty  dollars,  at  the  Bank 
of  ISTorthumberland,  for  value  received. 

1180.00  William  Caldwell." 

Assignment  on  the  back — "  Pay  William  E.  Armstrong,  or 
order." 

This  cause  was  tried  at  the  April  term,  1838,  of  the  La 
Salle  Circuit  Court,  before  the  Hon.  John  Pearson.  The 
Judge  nonsuited  the  plaintiff,  who  excepted  to  the  opinion  of 
the  Court,  and  took  the  following  bill  of  exceptions  : 

"  Be  it  remembered  that  on  the  25th  day  of  April,  A.  D. 
1838,  this  cause  was  called  for  trial,  when  the  said  plaintiff 
called  Edward  Cook  as  a  witness,  who  satisfactorily  proved 
the  indorsement  of  the  said  note  in  the  declaration  described, 
and  rested  his  cause;  upon  which  the  defendant,  by  his  coun- 
sel, moved  the  Court  for  a  nonsuit,  for  that  the  said  plaintiff 
had  not  proved  that  the  said  note  had  ever  been  presented  at 
the  place  mentioned  in  said  note  for  payment;  which  said  mo- 
tion was  resisted  by  plaintiff's  attorney.  But  the  Court  sus- 
tained the  said  motion,  and  ordered  the  said  j^laintifi:  to  be 
nonsuited,  which  was  accordingly  done;  to  the  sustaining  of 
\vhich  said  motion  by  the  Court,  and  order  for  said  non- 
suit, the  said  plaintiff,  by  his  attorney,  excepts,  and  prays  this, 
his  bill  of  exceptions,  may  be  signed  and  sealed  by  the  Court, 

Cited:  Demand — When  unnecessary.  37  111.  144;  102  111.  2.59.  See, 
also,  authorities  cited  in  H.  &  St.  J.  E.  Co.  v.  Crane,  102  III.  249,  259. 
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and  made  a  part  of   the  record  herein,  which  is  accordingly 
done. 

John  Peakson.     [l.  s.]" 
The  declaration  contained  no  averment  of  the  presentment 
of  the  note  for  payment. 

J.  T.  ScAMMOiSr,  for  the  plaintiff  in  error. 

G.  Spring,  for  the  defendant  in  error. 

[*547]     *Per  Curia/m: 

The  principles  decided  in  the  case  of  Buiterfield  v. 
Kimie,  [write  445,)  in  this  court,  at  the  June  term,  1838,  are 
applicable  to  this  case.  There  is  no  doubt  that  in  an  action 
against  the  maker  by  the  payee  or  indorsee  of  a  promissory 
note  payable  at  a  time  and  place  specilied  in  the  note,  it  is  not 
necessary  either  to  aver  in  the  declaration,  or  prove  on  the 
trial,  that  a  demand  was  made  in  order  to  maintain  the  action. 

The  judgment  of  the  Court  below  is  reversed,  and  judg- 
ment rendered  in  this  Court  for  the  amount  of  the  note  and  in- 
terest. 

The  clerk  will  compute  the  damages. 

Judgment  reversed,  and  judgment  rendered  in  this  Court. 


Bezaleel  Gillet  and  William  W.  Gordon,  plaint- 
iffs in  error,  v.  Caleb  Stone,  William  Manning 
and  John  B.  Glover,  defendants  in  error. 

Error  to  Madison. 

Pleading — Jurisdiction. — An  averment  in  a  declaration,  where  process 
is  sent  to  a  foreign  county,  that  the  cause  of  action  accrued  in  the  county 
where  the  suit  was  brought,  without  at  the  same  time  averring  that  the 
plaintiffs  reside  in  the  same  county,  is  not  sufficient  to  give  a  Circuit  Court 
jurisdiction. 

Wm.  Thomas,  for  the  plaintiffs  in  error. 

CowLES  and  Krum,  for  the  defendants  in  error. 

I-ocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  assumpsit  in  the  Madison  Circuit 
Court,  on  the  common  counts.     The  summons  was  directed  to 
Morgan  county,  where  it  was  served  on  Gillett  and  Gordon, 
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the  defendants  below.  The  declaration  avers  that  the  canse 
of  action  accrued  in  IVIadison  county,  but  contains  no  averment 
that  Madison  county  is  the  place  of  residence  of  the  plaintiffs. 

Judgment  was  entered  by  default  against  Gillet  and  Gor- 
don, and  the  .cause  is  brought  into  this  Court  by  writ  of  error. 

According  to  the  decision  of  this  Com't  in  the  case  of  Ii^ey 
V.  Collins,  {ante  403,)  the  Circuit  Court  of  Madison  county 
had  no  jurisdiction  over  the  persons  of  the  defendants. 

The  judgment  is  therefore  reversed  with  costs. 

Judgment  reversed. 


*JoHN  W.  Evans,  plaintifif  in  error,  v.  Simon     [*548] 
CpvOSIEk,  defendant  in  error. 

Error  to  La  Salle. 

''StJMiMON's — When  mat  issue  to  anothek  county. — In  order  to  author- 
ize the  Circuit  Court  to  issue  a  summons  to  another  county,  it  must  appear 
that  the  caube  of  action  accrued  in  the  county  where  the  plaintiff  resides  and 
where  suit  is  brought,  or  that  the  contract  sued  on  was  made  specifically  pay- 
able in  the  county  in  which  the  actiou  is  commenced. 

Wm.  Thomas,  for  the  plaintiff  in  error. 

J.  T.  ScAJOioK",  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Coiu't : 
This  was  an  action  of  debt  commenced  in  the  La  Salle  Cir- 
cuit Court  on  a  promissory  note  payable  at  the  bank  at  Galena. 
The  summons  was  directed  to  the  sheriff  of  Morgan  county, 
where  it  was  served  on  Evans,  the  defendant  below.  The 
declaration  contains  no  averment  that  the  plaintiff".  Crosier,  re- 
sides in  the  county  of  La  Salle,  and  that  the  cause  of  action 
arose  in  that  county,  or  that  the  money  was  made  payable 
there.  Judgment  was  entered  by  default,  and  the  cause  is 
brought  into  this  Court  by  writ  of  error. 

This  Court  decided  in  the  case  of  JTei/  v.  Colh'iv9,  {ante  403,) 
that  in  order  to  authorize  the  Circuit  Court  to  issue  a  sum- 
mons to  another  county,  it  must  appear  that  the  cause  of  ac- 
tion accrued  in  the  county  where  the  plaintiff  resides,  or  that 
the  contract  sued  on  was  made  specifically  payable  in  the 
county  in  which  the  action  is  commenced. 

Cited:  Process  to  foreign  county.  4  Scam.  303;  Jurisdiction.  13  III  442. 
See  also  the  preceding  case. 
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Neither  of  these  facts  appearing  from  the  declaration,  tlie 
judgment  below  is  reversed  with  costs. 

Judgment  re\iersed. 


Moses  "Whitesides,  impleaded  with  John  C.  Siuith, 
appellant,  v.  John  Lee,  Jesse  G.  Lindell,  and 
Elliot  Lee,  appellees. 

Appeal  front  Jo  Daviess. 

Pleading — ^Evidence. — In  an  action  against  the  makers,  upon  a  prom- 
issory note  executed  in  a  co-partnership  name,  one  of  the  defendants — the 
general  issue  being  pleaded — offei-ed  to  read  in  evidence,  on  the 
[*549]  trial,  a  notice  of  the  dissolution  of  the  *co-partnership,  published 
in  the  Galena  Gazette,  a  public  newspaper,  long  before  the  execution 
of  the  note.  He  afterward  offered  to  prove  by  a  witness  that  long  before 
the  making  of  the  note  in  question  there  was  no  co-partnership  existing  be- 
tween the  defendants,  and  that  the  plaintiffs  had  notice  thereof  before  antt 
at  the  time  of  the  making  of  the  promissory  note  declared  on,  which  the 
Court  rejected:    Held,  that  the  evidence  was  admissible. 

Qitere,  Whether  this  would  be  the  decision  if  the  suit  had  been  com- 
menced and  the  plea  filed  subsequently  to  the  passage  of  the  act  of  March  2, 
1839.  ^^  regulating  evidence  in  certain  cases.''^ 

This  was  an  action  of  assiirnpsit  commenced  by  the  ap]iel- 
lees  against  the  appellant  and  John  C.  Smith,  in  the  Joe 
Daviess  Circuit  Court,  on  the  2C)th  day  of  March,  1888.  The 
declaration  was  in  the  usual  form,  on  a  promissory  note.  At 
the  April  term,  1838,  the  a])pellant  pleaded  the  general  issue. 

The  cause  was  tried  at  the  May  term,  1839,  before  the  Hon. 
Dan  Stone.  Judgment  was  rendered  for  the  appellees,  for 
§3,805.34  damages,  and  costs  of  suit.  The  cause  was  brought 
to  this  Court  by  appeal. 

On  the  trial,  the  following  bill  of  exceptions  was  taken : 

"  Be  it  remembered  tliat  whereas  this  cause  was  set  on  the 
docket  for  the  tirst  day  of  the  term,  and  was  called  on  that 
day,  that  afterward,  to  wit,  on  the  second  day  of  the  term, 
and  before  the  cause  was  again  called  for  trial,  the  defendant, 
Whitesides,  by  his  counsel,  moved  the  Court  for  leave  to  lile 
an  additional  plea,  to  wit,  a  i^lea  of  noti  est  factum,  denying 
the  execution  of  the  udte  sued  on,  under  oath,  which  motion 
was  overruled  by  the  Court,  and  to  the  decision  of  the  Court, 
the  defendant,  by  liis  counsel,  excepts. 

On  the  calling  of  the  cause  for  trial,  and  Adiile  the  officers 

Cited  :    Partnership — Presumption  of  continuance  of.    18  111.  38. 
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of  the  Court  were  calling  the  jury,  the  defendant  tiled  the 
proper  affidavit,  and  thereupon,  at  the  same  time,  a]:)plied  for 
a  change  of  venue,  which  application  was  denied  by  the  Court, 
as  being  too  late.  To  which  decision  of  the  Court  the  defend- 
ant by  his  counsel  excepts. 

On  the  trial  the  plaintiffs  offered  to  read  in  evidence  to  the 
Court  and  jury,  a  certain  promissory  note,  in  the  following 
words  and  figures : 

'  St.  Louis,  April  1,  1837. 
$3,128  88-100. 

One  day  after  date,  we  promise  to  pay  to 
the  order  of  John  Lee  &  Co.,  three  thousand  one  hundred  and 
twenty-eight  88-100  dollars,  for  value  received,  without  defal- 
cation, bearing  interest  of  ten  per  cent,  per  annum,  from  date, 
until  paid.  J.  C.  Smith,  for 

Smith  &  Whitesides.' 
as  the  note  declared  on,  to  the  reading  of  which  the  defendant 
by  his  counsel  objected,  that  the  note  declared  on  was 
described  *in  the  declaration  as  a  note  made  by  Smith     [*550] 
&  Whitesides,  as  co-partners,  whereas  the  note  offered     . 
in  evidence  purported  to  be  made  by  John  C.  Smith  for  Smith 
&  Whitesides.     The  objection  of  the  defendant  was  overruled 
by  the  Court,  and  the  note  permitted  to  be  read  in  evidence. 
To  which  decision  of  the  Court,  the  defendant  by  his  counsel 
excepts. 

On  the  trial  the  defendant  offered  to  read  to  the  Court  and 
jury  a  certain  notice  in  the  Galena  Gazette,  a  public  news- 
paper, purporting  to  be  a  notice  of  the  dissolution  of  co-part- 
nership of  the  said  Smith  &  Whitesides,  long  before  the  ex- 
ecution of  the  note  declared  on  ;  and  the  plaintiff's  by  their 
counsel  objected  to  such  testimony  being  given,  and  the  Court 
sustained  the  objection,  and  to  the  decision  of  the  Court  the 
defendant  by  his  counsel  excepts. 

On  the  trial  the  defendant  also  offered  to  prove,  by  a  wit- 
ness then  in  Court,  that  at  and  long  before  the  making  of  the 
promissory  note  declared  on,  tliere  was  no  co-partnership  ex- 
isting between  the  said  John  C.  Smith  and  Moses  Whitesides, 
and  that  the  said  plaintiff's  had  notice  thereof,  before  and  at 
the  time  of  making  of  the  said  promissory  note  declared  on. 
The  said  plaintiff's,  by  their  counsel,  objected  to  such  testimony 
being  given,  and  the  Court  sustained  the  objection  of  the  said 
plaintiffs,  and  ruled  that  the  co-partnershi)")  of  said  defendants 
need  not  be  proved  by  said  plaintiffs.  To  all  which  the  de- 
fendant, by  his  counsel,  excepts. 
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And  the  said  defendant  prays  that  this,  his  bill   of  excep- 
tions, may  be  allowed  and  made  a  part  of  the  record. 

Dan  Stone,     [l.s.]  " 

The  several  decisions  of  the  Court  mentioned  in  tlie  bill  of 
exceptions  were  assigned  for  error. 

S.  A.  Douglas  and  John  D.  Urquhaet,  for  the  appellant. 

L.  Davis  and  F.  Forman,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
Several  grounds  of  error  have  been  taken  in  tins  case.  It 
will,  however,  be  unnecessary  to  decide  more  than  two,  which 
relate  to  the  evidence  offered  at  the  trial,  by  the  defendants. 
By  the  bill  of  excej^tions,  it  appears  that  the  defendant,  White- 
sides,  offered  to  read  in  evidence  a  notice  published  in  the 
Galena  Gazette,  purporting  to  be  a  notice  of  a  dissolution  of 
the  co-partnership  of  the  defendants,  long  before  the  making 
of  the  note  declared  on,  and,  also,  to  prove  by  a  witness  that 
long  before  the  making  of  the  note  in  question,  there  was  no 
co-partnership  existing  between  the  defendants,  and  that  the 
plaintiffs  had  notice  thereof  before,  and  at  the  time  of  the 
making  of  the  promissory  -note  declared  on,  which 
[*551]  the  Court  refused  to  admit.  This  refusal  is  *now  as- 
signed for  error.  That  the  refusal  to  admit  this  tee- 
timony  was  erroneous  there  can  be  no  possible  doubt.  It 
went  directly  to  the  point  in  issue,  and  if  established  would 
have  entitled  the  defendants  to  judgment.  The  notice  tended 
to  prove  the  issue,  though  it  could  be  only  presumptive  evi- 
dence ;  and  a  knowledge  of  the  dissolution  before  the  receipt 
of  the  note  by  plaintiffs  would  be  required  to  be  shown. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  the  Circuit  Court  to 
award  a  venire  de  novo.     The  defendant  recovers  his  costs. 

Judgment  reversed. 

See  HoUenback  v.  Williams  and  Lander,  ante  544. 
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Charles  W.  Hunter,  plaintiff  in  error,  v.  Amos  Ladd, 
defendant  in  error. 

Error  to  the  MuniciiMl  Court  of  the  City  of  Alton. 

Attachment  BOND — Seals — Amendment. — ^Where  an  attachment,  bond 
was  signed  by  the  principal,  Hunter,  and  surety,  but  no  seals  were  affixed 
to  the  bond,  and  the  defendant  moved  to  dismiss  the  suit  for  want  f  a 
sufficient  bond ;  and  thereupon  the  plaintiff  moved  that  Hunter  be  allowed 
to  aiuend  the  bond  by  affixing  a  seal,  which  motion  the  Court  overruled  and 
dismissed  tbe  suit:  HeJd,ih^i  the  decision  was  correct,  as  the  motion  to 
amend  did  not  extend  to  both  obligors. 

The  proceedings  were  had  in  this  canse,  at  the  October 
term,  1838,  of  the  Municipal  Court  of  the  City  of  Alton, 
before  the  Hon.  William  Martin. 

A.  CowLES  and  J.  M.  Krum,  for  the  plaintiff  in  error. 

G.    T.  M.    Davis,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
The  attachment  bond  in  this  ease  was  without  seals  to  the 
names  of  the  principal  and  surety.  The  Court  below  dismissed 
the  cause  for  want  of  seals  to  the  signatures  of  the  obligors  to 
the  bond,  although  the  plaintiff  interposed  an  application  that 
Hunter  be  allowed  to  amend  the  bond  by  attaching  a  seal  or 
scrawl  to  the  instrument  on  file,  which  pur]3orted  to  be  the 
attachment  bond.  This  refusal  to  permit  such  amendment,  it 
is  now  contended,  was  erroneous,  and  that  leave  should  have 
been  given  to  make  the  amendment.  It  will  be  perceived  that 
the  application  is  for  Hunter,  the  plaintiif,  to  make  the  scrawl, 
to  his  own  signature  only,  which,  by  our  laws,  is  a  seal. 

It  was  competent  for  Hunter  to  be  allowed  to  attach  the 
seal  to  his  own  signature,  and  so  far  the  a]i]ilication  might 
have  been  granted,  under  our  statute,  admitting  of 
such  amendments  ;  but  *sureiy  the  Court  could  not  [*552] 
confer  a  power  on,  or  permit.  Hunter  to  make  or 
attach  a  seal  to  the  signature  of  the  surety  to  the  bond. 
Such  a  seal  would  not  be  the  seal  of  the  co-obligor.  The 
decision  refusing  to  permit  the  amendment  was  not  erro- 
neous, although,  so  far  as  it  regards  Hunter,  it  might  have 
been  granted.  Yet,  if  amended,  it  would  not  render  the  bond 
valid,  because   of  the   want   of  a  seal  to  the  signature  of  tlie 

Cited  :    Amendment  of  bond  without  seal.    20  111.  263;   11  111.  546. 
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co-obligor.  As  the  application  did  not  extend  to  the  perfec- 
tion of  the  bond  in  relation  to  the  signature  and  seal  of  the 
co-obligor,  the  Municipal  Court  could  not  do  otherwise  than 
dismiss  the  suit. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Isaac  Eussell,  Joseph  Doughty  and  Newell  Birch, 
impleaded  with  John  Doughty,  plaintiffs  in  error. 
v.  John  Hogan  and  Henry  H.  West,  defendants  in 
error. 

Error  to  Coles, 

Action  ex  contractu — Several  defendants — Judgment. — Wliere 
an  action  of  assumpsit  is  commenced  against  several,  only  one  of! 
whom  pleads  to  the  action,  and  the  default  of  the  others  is  entered,  it  is 
erroneous  to  take  final  judgment  against  tljem  until  the  issue  as  to  the  de- 
fendant who  pleads  is  disposed  of. 

In  an  action  ex  contractu  against  several  defendants,  the  judgment  is  a 
unit;  it  must  be  rendered  against  all  or  none.  The  cause  can  not  be  con- 
tinued as  to  one  who  has  pleaded,  and  final  judgment  rendered  against  the 
others. 

This  was  an  action  of  assu?7i2)sit  upon  a  promissory  note. 
The  proceedings  in  this  cause  were  had  at  the  March  term, 
1839,  of  the  Coles  Circuit  Court,  before  the  Hon.  Justin  Har- 
lan. After  the  cause  had  been  continued  as  to  John  Doughty, 
judgment  by  default  was  rendered  against  the  other  defend- 
ants, and  the  damages  assessed  by  the  clerk  at  $736.32. 

TJ.  F.  LiNDER,  for  the  plaintiffs  in  error,  cited  1  Saund. 
Plead,  and  Ev.  169,  and  authorities  there  cited ;  1  Chit. 
Plead.  31-4;  Story's  Plead.  Ch.  ^13,  title,  Of  Pleas  by  Sev- 
eral Defendants  ;  Rochester  v.  -Fratters,  4  Bibb,  444. 

O.  B.  FicKLiN,  for  the  defendants  in  error. 

Smttif,  Justice,  delivered  the  ojiinion  of  the  Court: 

The  defendants  in  error  declared  as  ])laintitl's  in  the  Circuit 

Court,    against   the  defendants  iind   John  Doughty,  as   the 

■joint   makers   of  a  pi'omissory   note,  under  the  iirrn    of  Isaac 

Kussell   &   Co.      John    Doughty  filed  his    plea   of    non-as- 

Cited:    4Scaui.  361;28I11.  61. 
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sumpsit,  and  an  affidavit  of  the  non-execution  of  the  note  by 
liimself,  or  any  person  authorized  for  such  purpose, 
and  that  he  had  never  been  a  *co-partner  of  the  [*553] 
ti  ra,  as  charged  in  the  declaration  to  exist.  The 
other  defendants,  on  whom  process  had  been  served,  made 
no  defense,  and  judgment  by  default  was  taken,  an  assess- 
ment of  damages  liad,  and  a  final  judgment  renderedagainst 
them,  without  a  trial  of  the  issue  presented  by  the  plea  of 
.  John  Doughty.  This  is  the  ground  of  error  assigned.  The 
objection  is  well  taken.  It  is  certainly  erroneous  to  proceed 
to  tinal  judgment  against  a  part  of  several  joint  defendants, 
without  a  tinal  disposition  of  the  cause  as  to  the  others.  The 
plaintiffs  should  have  ti-iedthe  issue  made  up  by  the  plea  of 
non-assumpsit,  before  a  rendition  of  tinal  judgment  against 
the  others.  The  judgment,  in  a  case  like  the  present,  is  a 
iinit ;  judgment  must  be  rendered  against  all,  or  none.  The 
])laintiffs  could  not  enter  a  7iolle  prosequi  or  discontinuance 
as  to  any  one  or  more  of  the  defendants,  and  proceed  to  final 
judgment  against  the  others.  This  d  octrine  was  laid  down  in 
this  court  in  December  term,  1826,  in  the  case  of  Ladd  and 
Taylor  v.  Edwards.  (Breese,  139.) 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings,  conformably  to  this 
opinion.     The  plaintiffs  in  error  recover  costs. 

Judgment  remrsed. 


James  M.  Archee,  appellant,  ?;.  James  H,  Spillman 
and  Edmuk^d  D.  F.  Reed,  appellees. 

Appeal  from  Edgar. 

Record — Omissions — Inference. — Where  the  record  of  a  cause  stated 
that  "  the  defendant  filed  his  plea,  and  the  plaintiff  joined  thereto,"  but  the 
plea  and  joinder  were  not  on  file,  and  copies  of  the  same  were  not  given 
in  the  record :  Held,  that  the  inference  was  that  the  issue  was  an  issue  to 
the  country. 

Issue  of  fact — Jury. — ^^Vhere  an  issue  of  fact  is  joined  in  an  action,  the 
cause  must  be  tried  by  a  jury,  unless  the  parties  expressly  agree  that  it  shall 
be  tried  by  the  Court ;  and  in  such  case  the  agreement  should  be  stated  on 
the  record. 

Loss  OF  PLEADINGS. — ^Wbere  the  pleadings  in  a  cause  are  lost,  the  Court 
i^hould  permit  the  parties  to  plead  de  novo. 

This  cause  was  heard  at  the  March  term,  1839,  of  the  Ed- 
gar Circuit  Court,  before  the  Hon.  Justin  Harlan. 

Cited:  Record — What  must  appear  in.    85  111.  451. 
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E.  B.  Webb,  for  the  appellant. 

O.  B.  FicKLiN,  for  the  appellees. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  debt  brought  in  the  Edgar  Circuit 
Court,    by    Spillman   and   Reed,   on   a  sealed  note   against 

Archer. 
[*554]  *The  declaration  is  in  the  usual  form.  It  ajipears 
from  the  record  that  at  the  March  term,  1839,  of  the 
Circuit  Court,  the  parties  appeared  by  their  attoi*neys,  and 
the  defendant  tiled  his  plea  herein,  and  plaintiffs  joined 
thei'eto. 

The  record  further  states  that  the  plea  of  the  defendant 
and  joinder  of  the  plaintiffs  are  not  on  tile  in  the  clerk's  office, 
and  copies  of  the  plea  and  joinder  are  not  given  in  the  rec- 
ord. It  further  appears  from  the  record,  that  tlie  Court  con- 
sider and  adjudge  that  the  plaintiffs  recover  of  the  defendant 
their  debt  and  damages  ;  but  does  not  show  in  what  manner 
the  Court  disposed  of  the  issue,  as  no  jury  was  called  to  try 
it ;  and  no  order  is  entered  that  the  ]3arties  agreed  that  the 
issue  should  be  tried  by  the  Court.  Several  errors  have  been 
assigned,  but  it  is  only  necessary  to  notice  the  following,  to 
wit;  The  Court  erred  in  not  calling  a  jury  to  try  the  issue 
joined.  This  was  clearly  erroneous,  although  the  nature  of 
the  issue  is  not  stated  in  the  record,  yet  the  clear  inference  is, 
that  an  issue  of  fact  was  joined  between  the  parties,  which 
could  only  be  tried  by  a  jury.  The  parties  might,  under  the 
statute,  have  authorized  the  Court  to  try  the  issue  ;  but  had  they 
done  so,  it  ought  to  have  apj^eared  on  the  record.  For  this 
irregularity  in  the  proceedings,  the  judgment  is  reversed  with 
costs  and  the  cause  remanded  for  trial  on  the  issue  joined  be- 
tween the  parties.  To  remedy  the  difficulty  that  may  exist 
in  consequence  of  the  loss  of  the  plea,  this  Court  is  of  opinion 
that  the  defendant  below  should  be  permitted  to  file  a  plea 
de  novo. 

Judgineiit  reversed, 
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William  Greer,  appellant  v.  Harrison  Wheeler, 

'  appellee. 

Appeal  from  Jasper. 
Infancy  is  not  a  dilatory  plea. 

O.  B.  FicKLiN,  for  the  appellant,  cited  the  following  author- 
ities : 

Chit,  on  Cont.  31,  33,  260 ;  5  Johns.  160  ;  1  Pick.  500  ;  2 
Randolph,  478  ;  10  Johns.  33  ;  1  Campbell,  552-3  ;  8  East, 
330  ;  Chit,  on  Bills,  20  ;  1  Term  R.  40  ;  Comjn  on  Cont.  627  ; 
1  Chit.  Plead.  516 ;  2  Kent's  Com.  235 ;  1  Bibb's  R.  519. 

Browne,  Justice,  delivered  the  opinion  of  the  Court : 
This  is  a  suit  originally  instituted  before  a  justice  of  the 
peace  of  JasjDer  coimty,  in  the  name  of  Harrison 
Wheeler  v.  William  ^ Greer,  upon  a  note  of  hand.  [*555] 
Upon  the  trial  in  the  Circuit  Court,  the  counsel  for 
Wheeler  relied  for  his  defense,  upon  the  fact  that  the  note 
sued  upon  was  executed  and  given  during  the  minority  of 
Greer,  which  said  defense  the  court  overruled  on  the  ground 
that  it  was  in  the  nature  of  a  dilatory  plea,  and  should  have 
been  pleaded  before  the  justice  of  the  peace.  The  general 
rule  is,  in  the  case  of  dilatory  pleas,  that  the  party  nmst  avail 
himself  of  them  at  the  first  opportunity,  or  he  waives  his 
right  to  take  advantage  of  them;  and  it  has  been  so  ruled  in 
the  case  ot  ConleyY.  Good.  (Breese,  96.)  The  plea  of  infancy 
is  not  a  dilatory  plea,  but  goes  to  the  foundation  of  the  action. 
The  Court  below,  in  overruling  the  plea  of  infancy,  erred; 
for  which  error,  the  judgment  of  the  Circuit  Court  isreversed 
with  costs,  and  the   cause  is  remanded  for  trial  de  novo. 

Judgment  reversed. 

CiTEyj :   Reversal  of  void  judgment.    14  111.  377. 
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Goodsell  et  al.  v.  Boynton  et  al. 


Lewis  B.  Goodsell  and  George  *L.  Campbell, 
appellants,  v,  Ray  Boynton  and  Harry  Hyde, 
appellees. 

Appeal  from  Cook. 

Statutes — Take  effect  prom  passage. — Tt  has  been  decided  by  all 
American  court?,  that  statutes  take  effect  from  their  passage,  where  no  time 
is  fixed;  and  this  is  now  the  settled  rule  of  law.* 

Change  op  term  op  court. — ^The  spring  term  of  the  Cook  Circuit  Court 
was  changed  from  March  to  April,  by  an  act  of  the  2d  of  March,  and  the 
judge  being  ignorant  of  the  change,  held  the  court  in  March.  Issue  was 
joined  in  a  cause,  and  the  same,  by  agreement  of  parties,  was  submitted  to 
the  court  for  trial.  Judgment  was  rendered  for  the  plaintiffs:  Held,  that 
the  proceedings  were  coram  -non  judice,  and  that  the  judgment  was  illegal 
and  void. 

This  was  an  action  of  assumpsit  commenced  by  Boynton 
and  Hyde  against  Goodsell  and  Campbell  upon  a  promissory 
note.  The  declaration  was  in  the  usual  form.  The  defend- 
ants pleaded  the  general  issue,  and  the  cause  was  submitted  to 
the  Court  for  trial  at  the  March  term,  1839,  the  Hon.  John 
Pearson  ])residing.  Judgment  was  rendered  for  the  plaintiffs 
for  $326.78  and  costs.     The  defendants  appealed  to  this  Court. 

The  spring  term  of  the  Cook  Circuit  Court  was  changed  from 
March  to  April,  by  an  act  of  the  General  Assembly,  ap])roved 
March  2,  1839.     The  Court  commenced  its  session  March  4th. 

J.  Young  Scasemon,  for  the  appellants. 

G.  Spring  and  J.  Butterfield,  for  the  appellees. 

Browne,  Justice,  delivered  the  0]>inion  of  the  Court : 

This  was  an  action  of  tresjyass  on  tke  ca^'^i'  brought  in 
[*556]  the  *Cook  Circuit  Court.  The  judgment  in  that 
Court  was  rendered  in  favor  of  the  ]ilaintilfs  below, 
and  is  now  brought  to  this  Court  by  appeal.  The  only  -objec- 
lion  raised  by  the  appellants  in  this  cause,  is,  that  the  judg- 
ment rendered  in  this  cause  was  rendered  by  a  tribunal  acting 
Avithout  the  autlicu-ity  of  law.  The  statute  fixing  the  time  and 
])hice  for  holding  courts,  ])assed  2d  March,  1839,  changed  the 
term  of  the  Cook   Circuit  Court  from  the  first  Monday  in 

CiTF.n:  Presumption  of  regularity — Robuttal  of.    19  111.  600. 

"S/d/it/fs — When  they  take  ejf'eet.  See  constitution  1870,  Art.  4,  Sec. 
ll.'i;  Starr  «fe  C,  III.  Stat.  p.  115,  and  numerous  authorities  cited.  See  also, 
Garrett  r.  Doe,  ante  335,  note. 
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Brun  er  v.  Ingraham. 

March  to  April.  It  lias  been  decided  by  all  American  courts, 
that  statutes  take  effect  from  their  passage,  when  no  time  is 
tixed,  and  this  is  now  the  settled  rule.  (7  Wheat.  104.)  It  was 
so  decided  in  the  Circuit  Court  of  the  United  States  for  the 
district  of  Massachusetts,  in  the  case  of  the  brig  Ann  (Galli- 
son,  62) ;  and  it  can  not  be  admitted  in  this  country  tbat  a  stat- 
tute  shall  by  any  fiction  or  relation  have  any  effect  before  it 
was  actually  passed.  As  the  law  fixing  the  first  Monday  in 
March  for  the  Cook  Circuit  Court,  was  repealed,  the  proceed- 
ings were  coram  non  judice. 

The  judgment  of  the  Circuit  Court  is  reversed   with  costs, 
and  the  cause  remanded  to  be  tried  over  again. 

Judgment  reversed. 


Jacob  C.  Bruner,  plaintiff  in   error,   v.    James   M. 
Ingraham,  defendant  in  error. 

Error  to  the  Municipal  Court  of  the  City  of  Alton. 

Discharge  op  bail — Discretion — Practice.— Where  B.  instituted  a 
suit  against  I.  by  capias,  and  held  the  defendant  to  bail;  and  the  Court,  on 
motion,  discharged  the  bail,  but  rendered  judgment  for  the  plaintiff  for  the 
amount  of  his  demand :  /:fe?fZ,  that  the  plaintiff  could  not  bring  a  wi-it  of 
error  to  reverse  the  decision  of  the  Court  discharging  the  bail.  Held.  also,_ 
that  the  defendant  in  error  should  have  demurred  to  the  assignment  of 
error;  yet,  that  notwithstanding  he  had  joined  in  error,  the  Court  would 
not,  by  affirming  the  judgment,  subject  the  defendant  to  the  costs  of  the 
Supreme  Court,  but  would  dismiss  the  writ  of  error. 

A  motion  to  discharge  bail  is  addressed  to  the  sound  discretion  of  the 
Court,  and  its  decision  upon  such  a  motion  can  not  be  assigned  for  error. 

This  cause  was  heard  in  the  Court  below,  at  the  April  term, 
1838,  before  the  Hon.  Wm.  Martin. 

G.  T.  M.  Davis,  for  the  plaintiff  in  error. 

A.  W.  Jones,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
The  plaintiff"  sued  the  defendant  in  the  Municipal  Court  of 
the  City  of  Alton,  and  held  him  to  bail  on  the  ground  of  his 
being  a  non-resident.  On  the  trial  of  the  cause,  the 
Court  discharged  *the  bail  on  motion  of  the  defend-  [*557] 
ant's  counsel,  and  rendered  judgment  for  the  plaintiff 
for  the  full  amount  of  his  demand.      The  plaintiff  is  satisfied 

Cited:  Assignment  of  error.     5  Gilm.  170;  14  lU.  364;  2  Gilm.  263. 
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with  the  judgment  of  the  Court  upon  the  merits,  but  seeks  to 
reverse  the  decision  upon  the  motion  to  discharge  the  bail. 
It  is  unnecessary  to  inquire  into  the  propriety  of  this  decision, 
as  it  is  one  over  which  this  court  has  no  su|iervision.  The 
motion  to  discharge  the  bail  was  addressed  to  the  discretion  of 
the  Court.  The  decision,  therefore,  upon  that  motion,  can 
not  be  assigned  for  error.  Some  embarrassment,  however,  is 
produced  in  the  disposition  of  this  case,  in  consequence  of  the 
defendant's  liaving  joined  the  assignment  of  error,  in  place  of 
demurring  to  it,  as  would  have  been  the  correct  practice. 
We  can  not,  in  justice  to  the  defendant,  who  does  not  come 
voluntarily  into  Court,  affirm  the  judgment,  and  thereby  sub- 
ject him  to  costs.  The  only  course,  therefore,  which  we  can 
adopt  to  avoid  such  a  result,  is  to  dismiss  the  cause,  because 
error  will  not  lie  from  the  decision  complained  of.  It  was  upon 
a  point  collateral  to,  and  in  no  way  growing  out  of,  or  con- 
nected with,  the  merits  of  the  subject-matter  of  the  suit,  that 
the  decision  was  made. 

The  cause  is  dismissed  at  the  costs  of  the  plaintiff. 

Writ  of  error  dismissed. 


The  People  of  the  State  of  Illinois,  plaintiffs  in 
error,  v.  Peggy  Koyal,  defendant  in  error. 

Error  to  Madison. 

Cktminat,  law. — The  State  can  not  prosecute  a  writ  of  error  in  a  crimi- 
nal caso. 

JuuiSDiCTioN. — A  joinder  in  error  will  not  give  the  Supreme  Court  juris- 
diction in  a  case  where  the  constitution  has  not  conferred  it." 

CoNSTiTi'TioNATi  LAW. — The  provisiou  in  Article  8,  §  11,  of  the  Constitu- 
tion of  the  Stiite  of  Illinois,  "That  no  person  shall  for  the  same  offense  be 
twice  put  in  jeopardy  of  his  life  or  limb,"  prohibits  the  State  fi-om  l)ring'ingr 
a  writ  of  error,  where  a  person  accused  of  a  crime  is  acquitted  in  the  Court 
below. 

This  was  originally  a  suit  before  a  justice  of  the  peace  for 
an  assault  and  battery,  and  taken  into  the  Circuit  Court  of 
Madison  county  by  a])i)eal.  The  Circuit  Com-t,  at  the  Octo- 
ber term,  1832,  the  Hon.  Tlieo]ihilus  W.  Smith,  presiding,  re- 
versed the  proceedings  before  the  justice,  on,  tlic  ground  that 
the  justice  had  no  jui'isdiction,  the  act  under  which  the  case 
Mas  tried  being  repugnant  to  §  11,  Article  8,  of  the  State  Con- 
stitution. 

^  Jurisdirfion — Cnnnoif  can  fioi  give  jurisdiction  of  subject-matter.     See 
Leigh  r.  Mason,  ante  249,  note. 
&9-- 
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Trader  et  al.  v.  McKee. 
James  Semple,  Attorney  General,  for  the  plaintiffs  in  error. 
J.  B.  Thomas  and  D.  Peicket,  for   the    defendant  in  error* 

*Smith,  Justice,  delivered  the  opinion  of  the  Court :     [^558] 

The  only  question  presented  in  this  case,  and  requi- 
site to  be  determined,  is,  whether  a  writ  of  error  can  be  prose- 
cuted by  the  State,  in  a  criminal  case,  where  the  judgment  has 
been  in  favor  of  the  defendant  in  the  Court  below. 

The  case  seems  to  us  to  admit  of  but  little  argument. 

It  is  true  the  defendant  has  joined  in  error  and  thereby  pre- 
sented the  points  made  by  the  errors  assigned,  for  the  consid- 
eration of  the  Court;  but  this  can  not  confer  jurisdiction  on 
this  Court,  in  its  api^ellate  character,  to  determine  these  ques- 
tions thus  made.  The  Constitution  of  this  State  in  the  11th 
Section  of  the  8th  Aiticle,  has  emphatically  declared,  "  Timt 
no  person  shall  for  the  same  offense  be  twice  put  in  jeopardy 
of  life  or  limb,"  or  in  other  words,  tliat  he  shall  not  be 
again  tried  for  the  same  offense  after  an  acquittal.  In  the 
present  case,  it  appears  the  Circuit  Court  reversed  the  judg- 
ment of  the  justice  of  the  peace  and  discharged  the  defendant 
from  custody.  It  is  manifest  that  in  such  a  case  this  court  has  no 
jurisdiction  over  the  cause,  and  that  even  a  reversal  of  the  jndg- 
ment  of  the  Circuit  Court  could  not  be  of  practicable  utility. 
We  can  perceive  no  useful  object  to  be  gained  even  in  such  an 
event.  In  the  case  of  The  People  against  Reynolds,  rejported 
in  4th  Hayward,  110,  this  j^oint  was  expressly  settled,  and  we 
think  correctly.  "We  are  of  0]:>inion  that  the  State  could  not 
prosecute  the  writ  of  error,  and  consequently  that  it  is  com- 
pulsory on  this  Court  to  dismiss  the  writ,  without  a  motion  for 
such  purpose. 

The  writ  of  error  is  dismissed  accordingly. 

V  Wi'it  of  error  dismissed. 


Moses  S.  Teader  and  Tegal  Teader,  appellants,  v. 
Moses  McKee,  appellee. 

Appea  I  from  Cook. 

JuKTSDiCTiON. — The  law  is  well  settled,  that  in  order  to  justify  courts  not 
of  reco-  d  in  taking  cognizance  of  a  cause,  their  jurisdiction  must  affirma- 
tively aptiear. 

Justice  coukt — Traxsckipt — Evidence.— In  order  to  entitle  a  tran- 
script of  a  judgment  of  a  justice  of  the  peace  of  another  State  to  be  received  in 

Cited:  Transcript  of  judgment.    27  111.  410. 
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evidence  in  this  State,  it  must  be  shown  that  by  the  laws  of  the  State  where 
the  judg'ment  was  rendered,  the  justice  had  jurisdiction  over  the  subject 
matter  upon  which  he  attempted  to  adjudicate. 

A  transcript  of  a  judgment  of  a  justice  of  the  peace  of  Wayne  county,  in 
Indiana,  purported  to  be  certified  by  his  successor  in  office,  and  the  clerk  of 
the  Circuit  Court  of  Wayne  county  certified  as  to  the  capacity  of  said  suc- 
cessor in  office,  and  the  judge  of  the  sixth  Judicial  Circuit  in  Indiana  certi- 
fied as  to  the  capacity  of  the  said  clerk:  Held,  that  in  the  absence  of 
[*559]  proof  that  the  statute  of  '''Indiana  authorized  the'elerk  to  give  such 
certificate,  he  could  not  give  a  certificate,  in  such  a  case,  that  would 
be  evidence  in  a  court  of  justice. 

On  the  trial  of  this  cause  in  the  Cook  Circuit  Court,  at  the 
March  term,  1838,  before  the  Hon.  John  Pearson,  the  plaintiff 
below,  McKee,  otfered  in  evidence  papers  purporting  to  be 
copies  from  a  justice's  docket,  of  the  county  of  Wayne,  in  the 
State  of  Indiana,  of  three  judgments  in  favor  of  McKee,  assignee 
of  Josiah  and  .David  Reynolds,  against  said  Traders.  The 
judgments  were  not  certified  by  the  justice  before  whom  they 
were  rendered;  but  one  Thos.  S.  Doughty,  as  justice  of  the 
peace  of  the  county  of  Wayne,  and  State  of  Indiana,  certified 
that  the  said  transcripts  were  true  copies  frf)m  the  docket  of 
William  Dunham,  Esq.,  which  docket  had  legally  come  into 
his  possession,  as  the  successor  of  said  Dunham  in  ofhce.  The 
clerk  of  the  Wayne  county  Circuit  Court  certified  as  to  the 
capacity  of  Doughty,  and  the  judge  of  the  sixth  Judicial  Cir- 
cuit in  Indiana  certified  as  to  the  capacity  of  the  said  clerk. 
But  there  was  nothing  to  show  that  Dunbam  was  a  justice  of 
tlie  peace  at  the  time  of  the  rendition  of  said  judgments,  or 
that  he  had  jurisdiction  of  the  person,  or  subject  matter  of  the 
suit.  The  defendants  objected  to  the  admission  of  the  said 
justice's  judgments  in  evidence  ;  the  Court  overruled  the  ob- 
jection, and  admitted  the  same  to  be  read  in  evidence ;  to  which 
decision  the  said  Traders'  counsel  excejjted.  Judgment  was 
rendered  for  the  appellee,  and  the  cause  was  removed  into  this 
Court  by  ap];eal.  ^ 

J.  BuTTKRFiKi-D  and  J.  II.  Collins,  for  the  a])pellants,  cited 
1  Story's  Laws  U.  S.  93,  OrtT ;  4  Cowen,  527;  5  Wend.  2GS  ; 
1  Jolms.  Cases,  '228;  1  Caines,  191,  note  a  ;  3  Caines,  152;  8 
Cowen,  311 ;  19  Johns.  33,  U)2;  15  Johns.  140. 

G.  A.  O.  Bkaumont  and  G.  Spkuxg,  cited  1  Stark.  Ev.  232. 

f.ocKwoon,  Justice,  delivered  the  opini(m  of  the  Court : 
This  was  originally  au  action  commenced  before  a  justice  of 
the  peace,  and  was  brought  by  ai)pcal  into  the  Circuit  Court  of 
Cook  county.     It  ap];ears  from  the  bill  of  excei)tions  taken  in 

5U-1 


JULY  TEKM,  1839.  559 

Trader  et  al.  r.  McKee. 

the  cause,  that  the  action  was  founded  on  several  judgments 
obtained  before  a  justice  of  the  peace  in  the  State  of  Indiana, 
by  McKee,  against  Moses  S.  and  Tegal  Trader.  The  defend- 
ants below  objected  to  the  transcripts  of  the  judgments  ren- 
dered by  the  justice  of  the  jDeace,  as  evidence  in  the  cause  ; 
Avhich  objection  the  Court  overruled,  and  received  the  tran- 
scripts in  evidence,  and  gave  judgment  for  the  plaintiif  below. 
Among  other  errors  relied  on  is  the  following,  to  wit:  That  it 
does  not  appear,  from  the  evidence  offered,  that  the  justice 
before  whom  the  judgments  purport  to  have  been  rendered 
had  any  jurisdiction  over  the  persons  of  the  defendants, 
or  over  the  subject  matter  of  said  actions.  The  *law  [*560] 
is  well  settled,  that  in  courts  not  of  record,  in  order  to 
justify  their  taking  cognizance  of  a  cause,  their  jurisdiction 
must  affirmatively  appear.  In  order  to  have  received  these 
ti-anscripts  in  evidence,  it  was  incumbent  on  the  plaintiff  to 
have  shown,  that  by  the  laws  of  Indiana  the  justice  of  the 
peace  had  jurisdiction  over  the  subject  matter  upon  which  he 
attempted  to  adjudicate.  The  laws  of  Indiana,  giving  juris- 
diction to  justices  of  the  peace,  not  having  been  produced  on 
the  trial  below,  the  reception  of  the  transcripts  in  evidence 
was  illegal.  The  correctness  of  the  mode  of  certifying  these 
transcripts  by'  the  clerk  of  the  Circuit  Court,  was  also  ques- 
tioned on  the  argument,  l^o  statute  of  Indiana  was  shown, 
authorizing  the  clerk  of  the  Circuit  Court  to  give  certificates 
in  relation  to  proceedings  before  justices ;  and  in  the  absence 
of  such  statutory  authority,  the  clerk  of  the  Circuit  Court  could 
not  give  a  certificate  that  would  be  evidence  in  a  court  of  justice. 
The  judgment  below  is  reversed  with  costs. 

Judgment  reversed. 

Note  by  Scammok.  From  the  nimieroiis  conflicting  decisions  of  the 
courts  of  the  several  States,  it  is  extremely  difficult  to  determine  the  mode 
of  authenticating  judgments  of  justices  of  the  peace,  or  proving  them  in  evi- 
dence, where  actions  are  brought  upon  them  in  a  different  State  from  that 
in  which  they  were  rendered.  The  force  and  effect  of  these  judgments, 
when  proved,  has  also  been  a  subject  of  much  contradictory  adjudication . 
In  ISTew  Hampshire,  it  is  held  that  they  can  not  be  authenticated  under  the 
act  of  Congress,  and  they  are  therefore  regarded  as  foreign  judgments,  leav- 
ing the  whole  matter  open  to  re-investigation.  Robinson  r.  Prescott,  4  N. 
H.  Rep.  450;  Mahurin  v.  Bickford,  6  N.  H.  Rep.  567.  The  same  doctrine 
prevails  in  Massachusetts,  New  York,  and  Ohio.  AVarren  v.  Flagg,  2  Pick. 
448;  Silver  Lake  Bank  r.  Harding,  5  Hammond.  545-6;  1  Wright,  127,  430; 
Thomas  v.  Robinson,  3  Wend.  263,  269;  Sheldon  v.  Hopkins,  7  Wend. 
435. 

In  Connecticut  and  Vermont,  a  different  rule  seems  to  prevail.  Bissell  v. 
Edwards,  5  Day,  363;  Starkweather  v.  Loomis,  2  Vermt.  R.  573-4.  In 
Indiana,  the  question  seems  not  to  have  been  fully  settled.  Cole  v.  Driskell, 
note,  1  Black-f.  16;  Collins  v.  Modisett,  1  Blackf.  60;  Cone  t'.  Colton,  2 
Blackf.  84,  and  note;  Holtr.  Alloway,  2  Blackf.  Ill,  and  note. 

Foreign  judgments  are  proved:  1.  By  an  exemplification  under  the 
Great  Seal.     2.    By  a  copy  proved  to  be  a  true  copy.    3.     By  the  certificate 
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of  an  officer  authorized  by  law,  which  certificate  must  itself  be  properlv 
authenticated.  2  Cranch,  187,  238;  6  N.  H.  Rep.  567,  570;  2  Caines,  155  k 
scq.  Other  modes  of  aulhentication,  inferior  in  their  charncter,  will  be  al- 
lowed, if  these  be  beyond  the  reach  of  a  party.  2  Munf.  53;  3  Call.  446;  3 
Wash.  C.  C.  R.  201-3. 

In  New  Hampshire,  where  a  copy  of  a  justice's  judsrment  rendeied  in 
V  ermont  was  sought  to  be  introduced  in  evidence,  certified  by  the  county 
c  ^erk,  it  was  held  that  it  could  not  be  admitted;  but  if  it  had  been  s'lown 
that  by  the  laws  of  Vermont  the  records  of  the  justice  had  been  deposited 
in  the  office  of  the  county  clerk,  and  that  he  was  the  proper  officer  to  certify 
the  same,  perhaps  it  would  have  been  sufficient.     6  N.  H.  567-70. 

Where  the  machinery  of  a  court  is  resorted  to  for  the  purpose  of  authenti- 
cating its  record,  if  such  court  have  no  seal  by  which  the  copy  can  be  clothed 
with  an  exemplification,  that  fact  should  be  proved,  or  the  copy  can  not  be 
admitted.  Talcott  v.  The  Delaware  Ins.  Co..  2  Wash.  C.  C.  R.'449.  See  7 
Cowen,  434;  2  Wend.  411;  5  Wend.  375,  387,  391;  8  Mass.  273. 

In  Pennsylvania  it  has  been  decided  that  if  a  court  of  another  State, 
whose  doings  are  sought  to  be  proved,  is  so  constituted  that  it  can  not  con:- 
ply  with  the  requisitions  of  the  act  of  Congress,  for  want  of  a  clerk,  its  pro- 
ceedings may  be  proved  as  if  such  court  were  strictly  a  foreign  court;  and 
accordingly  a  proceeding  of  justices  of  the  peace  of  New  Jersey,  condemning 
a  vessel,  etc.,  for  gathering  clams  and  oysters  in  contravention  of  a 
[*561]  statute  of  New  Jersey,  was  proved  by  the  *production  of  a  copy  of 
the  original  record,  signed  by  the  justices,  and  by  proving  by  a  wit- 
ness its  identity  with  the  original,  and  the  siguatures  of  the  justices,  and 
that  they  were  at  the  time  justices  of  the  peace,  and  that  the  court  had  no 
seal.     Kean  v.  Rice,  12  Serg.  &  Rawle,  203,  4-8. 

In  Kentucky  the  record  of  a  Territorial  court  not  provable  under  the  act 
of  Congress,  was  held  to  be  sufficiently  authenticated  by  the  certificate  of 
the  clerk  under  the  seal  of  the  court,  and  the  attestation  of  the  Governor 
imder  the  seal  of  the  Territory.  Haggin  r.  Squires,  2  Bibb,  334-5.  It  has 
also  been  held  in  that  State  that  a  judgment  of  a  justice  of  the  peace  of 
another  State,  may  be  proved  under  the  act  of  Congress.  Scott  v.  Cleave- 
land,  5  Monroe,  62. 

In  Connecticut  and  Vermont,  it  seems  that  where  a  justice  of  the  peace  ha.s 
no  clerk,  he  may  certify  that  he  is  the  presiding  magistrate  and  clerk  of  the 
court,  etc.  Bissell  r.' Edwards,  5  Day.  363;"  Starkweather  r.  Loomis,  2 
Vermt.  R.  573-4;  Blodget  v.  Jordan,  6  Vermt.  R.  580. 

In  Ohio  the  most  usual  mode  of  pro\ing  a  judgment  of  a  justice  of  the 
peace  of  another  State,  is  by  a,  transcript  certified  by  the  justice,  and  the 
certificate  of  the  clerk  of  the  county  where  the  judgment  was  rendered. 
Silver  Lake  Bank  v.  Harding,  5  Hammond,  546;  but  a  transcript  certified  by 
the  justice,  without  the  certificate  of  the  county  clerk,  is  not  sufficient, 
though  accoinpanied  by  a  deposition  of  the  magistrate  that  he  was  such 
justice,  and  that  he  rendered  i\w  judgment  on  the  day  of  the  date  thereof, 
and  that  he  had  no  clerk  and  no  seal,  but  acted  as  his  own  clerk  ;  yet  it 
seems_  an  examined  copy  is  sufficient.  1  Wright,  430.  In  this  case  the 
deposition  of  the  justice  did  not  state  that  the  transcript  was  an  examined 
copy. 

The  transcript  of  a  judgment  of  a  justice  in  another  State,  certified  by 
him  and  attested  by  thcprdthonotary.  is  a  competent  authentication.  Kuhn 
r.  Miller's  Admrs.,  1  Wright,  127.  The  presiding  judge  of  a  Court  of  Com- 
mon PliMi.s  has  no  authority  to  attest  a  justice's  judgment.     Idem. 

The  force  and  etlVct  to  be  given  to  the  judgment  of  a  justice  of  the  peace 
of  another  State,  is  jdso  h(>ld  difi'ereutly  in  dillVrent  States. 

In  Ohio  the  doctrine  seems  to  be  settled  that  where  the  judgment  of  a  jus- 
tice of  the  peace  is  duly  proved,  it  is  entitled  to  as  full  faith  and  credit  as 
any  jiidgnient  of  a  court,  authenticated  muler  the  act  of  Congress,  and  not 
Kuhject  to  re-examination.  Se(>  the  authorities  cited  from  Hammond  and 
Wright 's  Reports,  before  referred  to.     The  same  doctrine  seeius  to  be  held 
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in  New  York,  with  this  qualification,  that  before  the  transcript  of  the  jus- 
tice can  be  admitted  in  evidence  the  statute  of  the  State  where  the  judgment 
was  rendered,  conferring  jurisdiction,  must  be  shown.  Thomas  v.  Robinson, 
3  Wend.  267;  Sheldon  v.  Hopkins,  7  Wend.  435. 

In  New  Hampshire  and  Massachusetts  these  judgments  seem  to  be  treated 
in  all  respects  as  foreign  judgments,  and  consequently  subject  to  re-investi- 
gation.    Betts  V.  Bailey,  12  Pick.  572,  581 ;  6  N.  H.  R.  569. 

In  KentuckJ^  where  the  judgment  or  decree  of  a  sister"  State  is  produced, 
the  court  will  presume  the  tribunal  rendering  it  possessed  competent  juris- 
diction and  authority,  and  that  the  act  done  in  pursuance  of  it  binds  and 
concludes  the  parties.  To  impair  its  full  force  and  credit  the  orms  lies 
upon  the  party  who  resists  it.  5  Littell,  349-50.  Is  not  this  the  reasonable 
doctrine? 

In  Curtiss  v.  Gibbs,  1  Pennington,  399,  it  was  held  that  the  Court  would 
take  judicial  notice  of  the  constitution,  if  not  of  the  lau-s  of  a  State. 
See  3  Phillipps'  Ev. ,  Cowen  and  Hill's  Notes,  902,  and  authorities  there  cited. 

In  respect  to  courts  of  limited  and  special  jurisdiction,  nothing  is  pre- 
sumed in  their  favor  as  to  jurisdiction;  and  the  party  seeking  to  avail  him- 
self of  their  judgments,  must  show  affirmatively  that  thev  had  jurisdiction. 
Hem,  906;  Mills  r.  Martin,  19  Johns.  33;  9  Mod.  95;  2  Wilson.  16;  Peacock 
V.  Bell,  1  Saund.  73-4;  Kempe's  Lessee  v.  Kennedy,  5  Cranch,  173;  1  Peters' 
C.  C.  R.  80;  Wheeler?;.  Raymond,  8  Cowen,  311;  McFadint;.  Gill,  1  Blackf. 
309;  Bowers  v.  Green,  ante  42. 

In  New  York,  it  has  been  held  that  where  an  action  is  brought  on  a  jus- 
tice's judgment  of  another  State,  it  is  necessary  to  produce  and  prove  the 
statute  creating  the  justice's  court,  to  see  whether  he  had  jurisdiction. 
Thomas  v.  Robinson,  3.  Wend.  267;  Sheldon  v.  Hopkins,  7  Wend.  435. 

In  Indiana,  where  an  action  was  brought  upon  a  judgment  rendered  in 
Ohio,  upon  the  return  of  two  writs  of  scire  facias  "  not  found  "  it  was  held 
tliat  the  return  of  two  nihUs  would  not,  at  common  law,  authorize 
a  judgment;  and  if  there  *was  a  statute  in  Ohio  authorizing  a  judg-     [*5621 
raent  upon  such  a  return,  it  must  be  shown  by  the  party  setting  up 
the  judgment.     Cone  v.  Colton,  2  Blackf.  82,  and  note. 

The  authorities  upon  this  subject  are  collected  in  3  Phillipps'  Ev.,  Cowen 
and  Hill's  Notes,  898-907,  1121,  1150,  a  work  of  much  learning  but  of  little 
perspicuity  of  arrangement.  See  also  4  Cowen,  note,  526-7;  1  Starkie. 
Nicklin  &' Johnson's  Ed.  of  1837,  190,  and  authorities  there  cited;  Mills  r. 
Duryee,  7  Cranch,  481;  2  Peters'  Cond.  R.  578,  where  the  Court  say  that 
the  common  law  gives  to  judgments  of  the  State  courts  the  effect  of  ^riina 
facie  evidence. 


John  B.  F.  Russell,  plaintiff  in  error,  v.  Daniel 
Hugunin  and  Hiram  Peaksons,  defendants  in 
error. 

-Error  to  the  Municipal  Court  of  the  City  of  Chicago. 

Judgment — Satisfaction — Setting  aside  execution  and  sale. — • 
The  Court  from  which  an  execution  issues,  after  the  satisfaction  of  a  judg- 
ment, should,  on  motion,  set  aside  the  execution  and  saleimder  it. 

Same^  What  constitutes  satisfaction. — ^Where  a  judgment  was  re- 
covered by  H.  against  R.  and  P.,  on  a  note,  and  H.  gave  an  order  to  B.,  on 

Cited:  Satisfaction  of  judgment.  1  Gilm.  488;  53  111.  60.  When  execu- 
tion set  aside.    59  111.  239.     Abuse  of  process.     17  111.  115. 
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H.'s  attorneys,  for  the  proceeds  of  the  note  when  collected,  and  P.  after- 
ward arranged  the  matter  by  depositing  the  amount  of  the  judgment  with 
B.,  and  P.  brought  a  memorandum  to  that  effect  from  B.  to  one  of  H.'s 
attorneys,  who  was  also  the  general  attorney  of  B..  and  P.  stated  to  the  at- 
torney that  he  did  not  wish  the  judgment  satisfied,  but  wished  to  use  the 
judgment  so  as  to  protect  himself,  as  the  judgment  was  a  lien  on  R.'s  real 
estate,  to  which  the  attorney  assented,  and  directed  execution  to  issue,  which 
was  issued,  and  the  property  of  R.  sold  under  it,  by  the  sheriff,  who  received 
his  instructions  from  P.,  who  iwrchased  the  property;  and  after  the  sale  the 
sheriff  paid  over  to  the  attorney  P.'s  check  on  B.  for  the  amount  of  the 
judgment,  and  the  attorney  receipted  the  execution,  and  paid  the  check  to 
B.,  which  was  credited  to  H.  on  the  books  of  B. :  Held,  that  the  judgment 
was  satisfied  by  the  arrangement  made  with  B.  before  the  sale,  it  appearing 
thit  B.  so  understood  it;  and  it  being  proved  that  P.  had  declared  that  he 
had  paid  it,  and  represented  to  a  person  of  Avhom  he  obtained  a  loan  of 
money  on  mortgage,  that  the  judgment  was  satisfied.  Held,  also,  that  it 
was  competent  for  H.  or  P.  to  have  shown  that  the  payment  to  B.  was  not  in 
extinguishment  of  the  judgment. 

Daniel  Hugunin  recovered  a  jiidgiiient  in  tlie  Municipal 
Court  of  the  City  of  Chicago,  against  John  B.  F.  Eussell  and 
Iliram  Pearsons,  who  were  impleaded  with  J.  M  Faulk- 
ner, upon  a  promissory  note  made  by  Faulkner,  as  princijial, 
and  Russell  and  Pearsons  as  sureties ;  and  being  indebted  to 
the  Chicago  branch  of  the  State  Bank  of  Illinois,  gave 
the  cashier  of  said  branch  an  order  on  Morris  &  Scam- 
mon,  his  attorneys,  for  the  proceeds  of  the  note  M'hen  coh 
lected.  Pearsons  deposited  in  said  branch  the  amount  of  the 
judgment,  and  brought  to  Scammon  one  of  Ilugunin's  attor- 
neys, a  memorandum  from  the  cashier,  that  he  had  made  a 
special  deposit  of  that  amount,  or  something  to  that  effect, 
and  stated  to  him  that  he  did  not  wish  the  judgment  satisfied, 
but  wished  to  use  the  judgment  in  order  to  protect  himself,  as 
the  judgment  M^as  a  lien  on  his  co-defendant's  real  estate. 

Scannnon  assented,  and  directed  an  alias  writ  of 
['"563]  execution  to  *issue,  but  took  no  other  concern  in  the 
matter.  After  the  sale  of  R-usselTs  lands  ujjon  the 
alias  execution,  the  deputy  sheriff  brought  to  Scannnon  the 
check  of  Pearsons  for  the  amount  of  the  judgment  which  he 
j-eceived,  and  receipted  the  execution  as  the  attorney  of  IIu- 
gunin,  and  paid  tlie  check  over  to  the  cashier  of  the  Chicago 
J5ranch  Bank,  who  credited  Hugunin  with  the  amount. 

Russell,  liaving  given  notice  to  lluguniTi  jind  Pearsons  of 
his  intentions  so  to  do,  made  a  motion  in  the  Municijial  Court 
of  the  City  of  Chicago,  at  tlie  April  term,  1838,  the  Hon. 
Thomas  Foid  j)rcsi(hng,  to  <juash  the  execution  and  set  aside 
ihe  sale  under  it.  The  motion  Avas  resisted  ;  and  on  the  hear- 
ing, numerous  aflidavits  were  read,  in  relation  to  the  declara- 
tions of  Pearsons  at  the  time  he  made  the  arrangement  with 
the  bank  and  subsequently. 
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The  casliier  of  tlic  bank  testified  that  the  amount  arranged 
with  him  by  Pearsons  was  inchided,  at  the  time  of  the  ar- 
i-angement,  in  a  note  and  mortgage  executed  by  Pearsons  to 
t]ie  bank,  to  secure  his  indebtedness  to  the  same,  and  tliat  he 
understood  the  arrangement  to  be  a  ]:ayment  of  the  judgment. 
Much  other  testimony  was  introduced,  the  substance  of  the 
material  parts  of  which  is  stated  in  the  opinion  of  the  Court, 

Jesse  B.  Thomas,  for  the  j^laintiff  in  error. 

Giles  Spking,  for  tlie  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court; 

The  plaintiff  in  error  prosecuted  a  motion  to  set  aside  an 
alias  writ  of  fieri  facias  and  the  sale  under  tlie  same,  of  cer- 
tain real  estate  of  the  plaintiff  in  error,  and  to  compel  the 
plaintiff  in  the  original  action  to  enter  satisfaction  of  record, 
on  the  ground  that  the  judgment  had  been  fuhy  paid  and  sat- 
isfied by  Pearsons,  who  was  a  co-defendant  with  Pussell,  be- 
fore the  suing  out  of  the  alias  writ  oi  fieri  facias,  and  before 
sale  had  under  the  same.  The  Municipal  Court  overruled  and 
dismissed  the  motion,  to  which  opiniun  and  order  of  the  Mu- 
nicipal Court,  the  plaintiff  in'error  excepted;  and  the  facts  on 
which  the  a]")i>lication  was  based  and  resisted,  appear  in  the 
bill  of  exceptions. 

From  an  attentive  consideration  of  the  evidence,  contained 
in  the  depositions,  we  have  concluded  that  this  evidence  es- 
tablishes, • 

1.  The  payment  of  the  full  amount  of  the  judgment  by 
Pearsons,  one  of  the  co-defendants,  to  the  agent  of  the  2?laint- 
ifi  in  the  oi'iginal  judgment,  under  a  written  authority  from 
Hugunin,  the  jiiaintiff,  to  receive  the  same ;  and  that  the 
agent  applied  this  amount  so  received  on  the  judgment,  to  the 
];»ayment  of  a  bill  of  exchange  due  by  Hugunin  to  the 
branch  of  the  State  Bank  of  ^IlHnois  at  Chicago,  of  [*564] 
which  Hugnnin's    agent  was  then    the   cashier,  the 

bank  being  the  holder  of  the  bill. 

2.  That  after  this  payment  the  alias  writ  of  fieri  facias 
was  issued  and  placed  in  the  hands  of  the  deputy  sheriff, 
Smith,  who  swears  that  Pearsons,  the  co-defendant  of  Russell, 
had  the  entire  control  of  the  writ  of  execution.  That  he. 
Smith,  acted  under  his  orders,  and  not  the  i)]aintiff,  Hugn- 
nin's, (who  declared  he  had  no  longer  any  interest  in  the  cause,) 
and  sold  the  real  estate  named  in  his  return,  by  the  directions  ' 
of  Pearsons,  who  also  became  the  purchaser. 

There  are  other   facts   attending  the  transaction,  showing 
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clearly  tliat  Pearsons,  after  tlie  payment,  represented  tlie 
'iudi2:ment  as  discliariyed,  and  tliat  it  was  no  longer  a  lien  on 
his  real  estate,  and  that  he  did  actually  effect  loans  on  niort- 
o-ao-e  of  his  real  estate,  under  such  representations.  We  can 
not  doubt  then  that  the  payment  extinguished  this  judgment, 
and  that  the  parties  so  intended  the  ]:ayment  should  be  ay- 
])lied.  It  does  not  a]:)pear  that  Pearsons  owed  to  Hugunin 
any  money  on  any  other  account,  and  if  the  money  so  paid 
was  not  intended  to  be  so  applied,  to  what  possible  object  was 
it  to  be  carried  ?  Pearsons  would  not  surely  make  it  a  gratu- 
ity, and  the  only  rational  inference  to  be  drawn  from  the  facts 
is",  that  as  it  was  paid  on  the  order  to  Brown,  the  cashier  of  the 
bank,  and  corresponded  with  the  amount  of  the  judgment  and 
interest  thereon  up  to  the  day  of  ]>ayment,  it  was  paid  in  ex- 
tinguishment thereof.  Brown  so  considered  it,  and  all  the  par- 
ties at  the  time.  The  subsequent  application  of  Pearsons  to 
Brown,  to  alter  the  entries  on  the  books  of  the  bank,  shows 
that  it  was  an  after-thought  of  Pearsons,  to  change  the  appli- 
cation for  the  ]3ur]wses  of  using  the  execution  to  enforce  the 
})ayment  of  the  judgment  by  Kussell ;  and  it  appears  that  the 
real  estate  of  Kussell  was  sold  to  the '  amount  of  the  whole 
judgment,  not  for  a  moiety,  which  in  equity  each  party  might 
"be  liable  only  to  pay,  as  between  them.  There  is  one  circum- 
stance which  it  seems  tO/US  is  conclusive  in  this  question.  It 
was  competent  for  Pearsons  or  Ilugunin  to  have  shown  on 
the  hearing  that  the  payment  to  Brown  was  not  in  extinguish- 
ment of  the  judgment ;  not  having  done  so  the  conclusion  is 
irresistible,  that  the  payment  was  made  on  the  judgment,  and 
if  so,  then  it  was  in  satisfaction  thereof.  Considering  that  the 
judgment  was  fully  satisfied  by  the  i\ayment  .to  Brown,  we 
are  of  opinion  that  the  judgment  of  the  Municipal  Court  was 
errgneous  and  should  be  reversed. 

It  is  therefore  ordered  that  the  judgment  of  that  Court 
overruling  the  motion  and  dismissing  the  same,  be  reversed; 
and  this  Court  proceeding  to  render  such  judgment  as  the 
Municipal  Court  ought  to  have  done,  do  order  and  adjudge, 
that  the  said  writ  of  a/icw  ferl  facias,  and  the  sale  and  all 
other  jnoceedings  founded  thereon,  be  set  aside  and 
[*565]  autuilled,  and  for  nothing  *esteenied,  and  that  the 
jthiintitf,  Ilugunin,  enter  satisfaction  of  record  on  said 
judgment  in  the  Circuit  Court  of  the  county  of  Cook,  and 
'that  the  ))laintiff  in  error  recovers  his  costs  in  this  Court  x\m\ 
the  Court  below.  And  it  is  further  ordered  that  the  clerk  of 
this  Court  certify  this  judgment  to  the  clerk  of  the  (.Circuit 
('ourt  of  the  county  of  Cook,  where  the  records  and  iiroceed- 
ings  of  the  said  Municipal  Coui-t  have  been  transferred  by  the 
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law  abolisliiug  tlie  said  Municipal  Court,  in  order  that  tlie 
said  Circuit  Court  shall  do  what  of  right  ought  to  be  done  iu 
the  premises,  to  give  effect  to  this  judgment,  and  cause  satis- 
faction of  record  to  be  entered  on  said  judgment. 

Judgment  reversed. 
LocKwooDj  J.J  took  no  part  in  the  decision  of  this  case. 


Calvin  Cushman,  plaintiff  in  error,  v.  E.  J.  Rice  and 
Fitch  E.  Doolittle,  defendants  in  error. 

Error  to  Fayette. 

Certiokari — ^What  nkcessart  for. — The  statute  allowing  causes  to  be 
taken  to  the  Circuit  Court  by  certiorari,  requires  the  petition  for  that  pur- 
130se  to  set  forth,  that  the  judg'ment  complained  of  was  not  the  result  of  neg- 
ligence on  the  part  of  the  petitioner,  and  that  in  liis  opinion  it  is  unjust — set- 
ting forth  wherein  the  injustice  consists.  It  must  also  allege  that  it  was 
not  in  the  power  of  the  party  to  take  an  appeal  in  the  ordinary  way;  and 
set  forth  particularl  j  the  circumstances  that  prevented  him  from  so  doing.  "• 

Absence  from  the  county,  and  ignorance  of  the  rendition  of  a  judgment 
by  a  justice  of  the  peace,  against  a  plaintiff,  upon  a  note  lodged  with  the 
justice  for  collection,  are  not  a  sufficient  excuse  for  not  taking  an  appeal  in 
the  ordinary  way,  and  do  not  authorize  the  allowance  of  a  writ  of  certiorari. 

Semhle,  That  where  a  writ  of  certiorari  to  remove  a  cause  from  a  justice 
of  the  peace  to  tlie  Circuit  Court,  is  improvident ly  allowed,  the  Circuit 
Court  should  quash  the  writ  and  dismiss  the  aj^peal. 

The  proceedings  in  this  cause  in  the  Fayette  Circuit  Court 
were  had  at  the  April  term,  1839,  before  the  Hon.  Sidney 
Breese.  That  Court  quashed  the  writ  of  cei'tiorari,  and  dis- 
missed the  a]ipeal.  The  plaintiff  excepted  and  brought  the 
cause  to  this  Court  by  writ  of  error. 

The  petition  of  the  plaintiff  to  the  Probate  Justice  for  a 
writ  of  certiorari,  states,  "  That  some  time  in  the  month  of 
July  last,  he  placed  in  the  hands  of  one  Allen  McPhail,  Esq., 
a  justice  of  the  peace  of  said  county  of  Fayette,  a  note  of 
hand  for  collection,  on  E.  J.  Eice  and  F.  E.  Doolittle,  on  which 
suit  was  connnenced  by  summons,  and  the  trial  was  had  on  the 
2Tth  day  of  August,  1838,  in  the  absence  of  your  petitioner,  and 
the  said  justice,  after  hearing  the  matter  and  receiving  various 
testimony  wholly  inadmissible  and  irrelevant,  deter- 
mined and  gave  judgment  ^against  your  petitioner  for  [*566] 
the  costs  of  suit.     At  the  time  said  judgment  was  ren- 

CiTED :  Negligence  in  defense  of  suit.  85  111.292.  Certiorari  should  be 
dismissed,  when.     16  111.  277. 

"  Certiorari — Groniiclsfor,  contents  of  j)etition.  See  Starr  &  Co.  111.  Stat., 
Ch.  79,  *\\  76,  and  authorities  there  cited. 
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dered  agaiust  your  petitioner  lie  was  absent  from  the  county, 
and  was  not  informed,  nor  did  he  know,  that  said  judgment 
was  given  against  him  until  after  the  expiration  of  the  twenty 
days  allowed  b}^  law  for  taking  appeals;  and  he  was  wholly 
and  entirely  pire vented  from  taking  an  a])i^eal,  in  consequence 
of  his  absence  from  the  county,  and  his  inability  to  get  to  Yan- 
dalia.  He  further  states  that  said  suit  was  commenced  on  a 
promissory  note  for  the  payment  of  money,  for  a  good  and 
valuable  consideration,  and  the  said  justice  should,  and  of  right, 
according  to  law,  ought  to  have  given  judgment  for  your  pe- 
titioner, wlien,  in  fact,  he  erroneously  gave  judgment  against 
him,  and  in  favor  of  the  defendant  in  said  suit." 

A.  P.  Field,  for  the  plaintiff  in  error. 

L.  Davis  and  F.  Forman,  for  the  defendants  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  case  was  taken  from  the  judgment  of  a  justice  of  the 
peace,  to  the  Circuit  Court,  by  writ  of  certiorari,  as  allowed 
by  statute  ;  and  by  that  Court  the  cause  M'as  dismissed.  From 
this  decision  the  plaintiff"  below  has  appealed  to  this  Court. 
The  statute  allowing  causes  to  be  taken  to  the  Circuit  Court 
in  certain  cases,  requires  the  ])etition  for  that  jnirpose  to 
set  forth  that  the  judgment  complained  of  was  not  the  result 
of  negligence  on  the  part  of  the  petitioner,  and  that  in  his 
opinion  it  is  unjust — setting  forth  wherein  the  injustice  con- 
sists. It  must  also  allege  that  it  was  not  in  the  power  of  the 
]^arty  to  take  an  appeal  in  the  ordinary  way,  and  set  forth  par- 
ticularly the  circumstances  that  ])revented  him  from  so  doing. 
This  last  requisition  of  the  statute  has  not  been  complied  with 
in  this  case.  The  iietition  alleges  no  other  reason  for  not  tak- 
ing an  ap]>eal  within  the  time  limited  by  law  than  ab^ence  from 
the  county,  and  ignorance  of  the  judgment  rendered  by  the 
magistrate.  This  is  not  a  sufficient  excuse  to  except  tlie  case 
from  the  ordinary  mode  of  appeal.  When  a  party  brings  an 
action,  he  is  bound  to  attend  to  it  through  all  its  stiiges,  either 
by  himself  or  agent,  and  if  he  omits  to  do  so,  he  must  abide 
by  the  conse(juences  of  his  inattention,  unless  he  set  out  with 
])recision  such  facts  and  circumstances  as  slio^v  that  it  was  not 
iu  his  power  to  take  an  a))peal  in  the  ordinary  way,  by  tlie  ex- 
ercise of  every  reasonable  degree  of  attention  and  care.  This 
lias  not  been  done  by  the  appellant  in  this  case. 

The  Circuit  Court  decided  correctly,  therefore,  in  dismiss- 
ing the  cause,  and  the  decision  must  be  affirmed  with  costs. 

Judgment  affirmed. 

G02 


JULY  TEEM,  1839.  507 

Holmes  v.  Parker  et  al. 


*Palmer  Holmes,    appellant,  v.  George  B.    [*567] 
Parker  and   Samuel   H.   McCrory,   ap- 
pellees. 

Appeal  from  Peoria. 

Certiorari — Record. — Where  papers  which  are  lodged  in  the  clerk's  of- 
fice, but  are  not  marl'tdJiJed,  are  incorporated  into  a  record  from  the  Court 
below,  a  writ  of  certiorari  may  be  issued  to  the  clerk,  to  send  up  a  true 
record. 

Where  a  bill  of  exceptions  signed  and  sealed  by  the  judge,  and  an  appeal 
bond,  were  lodged  in  the  clerk's  office,  but  not  marked  filed:  Held,  that 
they  were  not  part  of  the  record  in  the  cause,  and  that  the  appeal  must  be 
dismissed. 

At  the  December  term,  1838,  of  tliis  Court,  the  attorney 
for  the  appellee  made  affidavit,  that  so  much  of  the  record  in 
this  cause,  as  stated  that  an  appeal  was  prayed  and  _£;ranted, 
and  a  bill  of  exce23tions  tendered,  allowed,  signed,  and  sealed, 
and  ordered  to  be  made  a  part  of  the  record,  which  was  done, 
etc.,  (although  a  correct  statement  of  what  transpired  in 
Court,)  was  an  interpolation  of  the  person  who  transcribed 
the  record,  and  obtained  a  writ  of  certiorari  to  the  Court  be- 
low, to  send  up  a  true  record. 

The  clerk,  in  obedience  to  the  writ,  certified  that  among 
the  i^apers  in  the  case,  were  the  bill  of  exceptions  signed  and 
sealed  by  the  judge,  and  the  appeal  bond  mentioned  in  the 
exemplihcation  of  tl  e  record  before  sent  up,  but  the  same 
were  not  marl^ed  filed. 

At  the  present  term  of  this  Court,  the  coimsel  for  the  ap- 
]iellees  moved  to  dismiss  the  appeal,  because  the  record  shows 
no  order  granting  the  appeal.  Thereupon  the  counsel  for 
the  appellant  moved  to  quash  the  writ  of  certiorari  ^ndi.  return 
thereto,  on  the  ground  that  such  a  writ  can  only  be  issued  up- 
on an  allegation  of  a  diminution  of  the  record. 

"W.  Fkisbt  and  G.  T.  Metcalf,  for  the  appellees. 

S.  T,  Logan,  for  the  appellant. 

Per  Curiam: 

The  certiorari  was  properly  gi-anted.  If  in  a  case  like  the 
present,  the  writ  could  not  issue,  there  might  be  no  remedy 
for  an  interpolation  of  a  record. 

The  appeal  must  be  dismissed. 

Appeal  dismissed. 

Cited  :    Certiorari,  40  111.  68. 
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Brooks  et  al.  v.  The  Town  of  Jacksonville. 


[=•'568]  *Samuel  S.  Brovoks  and  Murray  McCon- 
NELL,  appellants,  v.  The  President  and 
Trustees  of  the  Town  of  Jacksonville, 
appellees. 

Appeal  from  Morgan. 

Appeal — ^Variance. — On  appeal  from  the  Circuit  to  the  Supreme  Court, 
a  variance  between  the  amount  of  the  judafment  appealed  from,  and  the 
amount  recited  in  the  bond,  is  fatal,  thouprli  the  variance  occurred  through 
the  mistake  or  inadvertence  of  the  clerk  of  the  Circuit  Court. 

Dismissal  op  appeal — Writ  op  error. — Where  an  appeal  is  dismissed, 
the  Court  will  not  permit  the  transcript  of  the  record  to  be  withdrawn  for 
the  purpose  of  bringing  a  writ  of  error. 

In  this  case  judgment  was  rendered  in  the  Morgan  Circuit 
Court  for  $50  debt  and  $11.55  damages.  In  the  condition  of 
the  bond  the  judgment  was  recited  as  for  $61  and  $50.  The 
deputy  clerk  who  transcribed  the  record  made  attidavit  that 
lie  tilled  up  the  bond,  and  that  the  variance  happened  through 
liis  mistake  and  inadvertence. 

The  ajijiellees  moved  to  dismiss  the  appeal  on  account  of 
the  variance. 

Wm.  Bkown,  for  the  appellees. 

M.  McCoNKELL,  for  the  appellant. 

Per  Smith,  Justice : 

This  cause  must  be  decided  upon  first  principles.  If  suit 
should  be  brought  on  this  bond  the  allegations  could  not  be 
supported  by  proof. 

This  is  not  like  the  case  of  a  variance  between  a  judgment 
and  an  execution. 

The  a})peal  nnist  bo  dismissed. 

Aj'>j)eal  (7/stnh'i$e(7. 

IVTcConneil  thereupon  moved  the  Court  for  leave  to  with- 
draw the  transcript  of  the  record,  for  the  2>ur])ose  of  bringing 
a  writ  of  error. 

Per  Smith,  Justice : 

This  motion  must  bo  denied.  The  ti-anscriiit  lias  become  a 
]iart  of  the  records  of  this  Court,  and  can  not  be  witlulrawn. 

^lotion  (/e'/iied. 
Varinncoa:     Pearsons  r.  Lee,  roz/r  10.'^:   Felt  »'.  "Williams.  «»/<'  206;  Lei- 
diy?-.  Ivawson,  atiff  2T2;  Hull  r.  Kliiisdell  et  al.,  niite  332;  Peyton  et  al.  v. 
Tappan,  fl»/f388;  Linn  v.  IJuckiughani,  aitfe  45L 

Cited  :    Variance,  3  Gilm.  92. 
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*James  Herrington,  appellant,  v.  Gurdon  S.     [*569] 
Hubbard,   appellee. 

Api)ea  1  from  Cooh. 

Contract  pok  sale  op  land — Part  payment — Suit  to  recover  back 
PAYMENT — Rescission — Specific  perporjiance. — Where  A  entered  into 
a  contract  with  B,  for  the  purchase  of  real  estate,  the  consideration  of  which 
was  to  be  paid  in  installments,  the  first  on  some  particular  day,  and  the  resi- 
due at  stated  periods  thereafter,  the  deed  to  be  executed  and  delivered  on 
payment  of  the  first  installment  ;  and  B  refused  to  execute  the  deed  in  pursu- 
ance of  the  agreement,  and  A  thereupon  instituted,  proceedings  at  law  for 
the  recovery  of  tlie  money  paid  on  the  contract:  Held,  that  the  institution 
of  a  suit  for  the  recovery  of  the  money  paid,  is,  in  legal  contemplation,  a 
virtual  rescission  of  the  contract,  and  A  can  not  afterward  co  mpel  the  spe- 
cific execution  thereof  in  a  court  of  equity. 

Same. — Under  sucli  circumstances,  B  is  at  perfect  liberty  to  treat  the 
agreement  as  rescinded,  and  a  contract  afterward  made  by  him  for  the  sale 
of  the  same  premises  to  a  third  person,  for  a  valuable  consideration,  is  valid. 
The  p]y:iceeding  is  to  be  considered  as  a  disaffirmance  of  the  contract,  and  is, 
in  legal  contemplation,  notice  to  every  person  of  such  fact. 

Same. — The  bringing  of  a  suit  to  recover  back  the  consideration  money, 
after  a  breach  of  the  contract,  is  equivalent  to  an  express  disaffirmance  ol 
the  contract,  and  to  be  regarded  as  sufficient  evidence  of  the  determination 
of  the  party  to  treat  it  as  rescinded,  as  the  consideration  can  only  be  recov- 
ered back  on  tlie  ground  of  a  disaffirmance  of  the  contract. 

Same. — A  specific  performance  of  a  contract  will  not  be  decreed  where  a 
l^arty  has  treated  it  as  rescinded  by  suing  to  recover  back  the  consideration 
Ijaid  upon  the  contract.  .  .  i  ■ 

Same. — A  party  can  not  proceed  to  recover  in  an  action  at  law  the  con- 
sideration paid  on  a  contract,  and  proceed  concurrently  in  a  court  of 
equity  for  a  specific  performance  of  the  same  contract,  because  a  recovery 
at  law  is  based  on  an  actual  or  constructive  disaffirmance  of  the  contract ;  and 
a  party  can  not  obtfiin  a  decree  for  the  specific  execution  of  a  contract,  by  a 
judgment  at  law,  pronounced  disaffirmed. 

Action  op  covenant  for  specific  pePvFORMANCE. — Semhle.  That  an 
action  of  covenant  to  recover  damages  for  the  non-performance  of  a  con- 
tract, may  be  proceeded  in  concuinrently,  with  proceedings  in  chancery  to 
compel  a  specific  performance. 

Parties.— If  the  answer  to  a  bill  in  chancery  discloses  an  interest  in  a 
third  person,  in  the  subject  matter  of  the  suit,  he  should  be  made  a  defend- 
ant in  the  bill,  that  he  may  ha\'e  an  opportunity  of  defending  his  interests, 
wliich  might  otlierwise  be  taken  away  from  him  without  a  hearing. 

Same.— The  rule  is  almost  inflexible,  certainly  so  where  it  can  be  done 
without  extraordinary  difficulty,  or  where  the  defendants  are  not  very  nu- 
merous, and  do  not  reside  in  remote  and  distant  countries,  that  all  parties 
in  interest  shall  be  made  defendants,  so  that  no  decree  may  be  made  which 
would  affect  their  interests  without  their  being  heard. 

Cited  :  Rescission  of  contract,  wliat  amounts  to,  1  Gil.  100;  4  III.  329;  19 
III.  .352;  86  III.  583;  56  111.  91,  540;  4  Bradw.  508;  SBradw.  335;  when 
estopped  hy,  47  III .  151 ;  50  111.  183.  Want  of  proper  parties,  when  taken  ad- 
vantage of,  10  Bradw.  339;  102  111.  61.  Parties  in  chancery,  4  Scam.  427; 
19  III.  322;  44  III.  507;  new  party  disclosed,  necessity  of  amending  bill, 
59   III.  137.     Right  of  party  upon  failure  of  performance,  5  Gil.  300. 
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Same. — Courts  will  take  notice  of  the  omission  of  proper  defendants  in 
the  bill,  though  no  demurrer  be  interposed,  when  it  is  manifest  that  the  de- 
cree will  have  the  effect  of  depriving  them  of  their  legal  rights. 

This  cause  was  tried  before  the  Hon.  Thomas  Ford,  at  the 
May  term,  1836,  of  the  Cook  Circuit  Com-t,  on  the  chancery 
side  thereof. 

The  facts  in  the  case,  as  disclosed  by  the  pleading.^;,  show, 
that  some  time  in  February,  1S35,  the  complainant,  llubbard, 
entered  into  an  agreement  with  Herrington,  the  defendant,  for 
the  purchase  of  a  tract  of  land  containing  fifty  acres,  upon  tlie 
following  terms,  to  wit :  "  Five  hundred  dollars  to  be  paid  by 
the  said  Hubbard  to  the  said  Herrington  on  the  deliv- 
[*570]  ery  of  the  deed  of  *the  same,  on  or  before  the  lirst 
day  of  April  next;  Thirteen  hundred  and  seventy-five 
dollars  to  be  paid  within  eighteen  months  from  this  date  with- 
out interest ;  Thirteen  hundred  and  seventy-iive  dollars  to  be 
]~!aid  within  eighteen  months  from  this  date,  with  interest  at 
six  per  cent.,  and  five  hundred  dollars  within  the  nionjth  of 
May  next  without  interest.  The  said  Herrington  to  make  a 
good  and  sufficient  warranty  deed,  in  fee  simple,  released  from 
the  riglit  of  dower ;  and  the  said  Hubbard  to  make  the  pay- 
ments as  aforesaid." 

The  bill  avers,  ''  That  the  complainant  paid  the  said  sum  of 
iive  hundred  dollars,  on  or  before  the  lirst  day  of  April  afore- 
said, and  that  he  has  always  been  ready  and  willing  to  perform 
liis  part  of  said  agreement ;  and,  on  liaving  a  good  deed  from 
Herrington  for  the  premises,  is  wilHng  to  pay  the  residue  of 
the  purchase  money  according  to  the  agreement."  It  also 
avers,  "  That  Herrington  refuses  to  perform  on  his  part." 

On  the  2nd  of  May,  the  complainant  ])rosecuted  an  action 
of  covenant  against  Herrington,  to  recover  damages  for  the 
non-performance  of  his  agreement.  On  the  Tth  of  same 
month,  the  complainant  instituted  other  ]n'oceedings  against  tlie 
said  Herrington,  to  wit,  an  action  of  asst/wj)sit,  for  the  recovery 
<»f  the  money  which  he  had  paid  u])on  the  first  installment. 
Afterward,  to  wit,  on  the  30th  May,  and  before  the  filing  of  this 
bill,  Herrington,  regarding  the  contract  as  rescinded  by  the 
])rosecution  of  the  action  of  a-^.vrmj)sit,  entered  into  a  nego- 
tiation with  one  Truman  G.  Wriglit.  for  the  sale  of  the  said 
'and,  which  resulted  in  a  written  ctmtract  to  sell  on  the  3d  of 
June  following,  upon  M'hich  day,  the  defendant  Horriugtoii, 
in  good  faith,  and  for  a  valid  consideration,  executed  a  deed 
in  fee  of  said  premises  to  the  said  AVright.  On  the  5th  day  of 
June,  two  days  after  the  execution  and  delivery  of  the  deed 
to  Wright,  llubbard  made  a  tender  of  $478.11,  to  Herrington, 
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■\vitli  a  mortgage  ready  executed,  and  notes  to  secure  tlic  resi- 
due of  the  ])urcliase  money,  wliicli  he  refused  on  the  ground 
that  said  Hubbard  had  waived  all  right  to  a  conveyance  by 
[rosecuting  the  defendant,  Herrington,  for  a  recovery  of  the 
money  paid  on  the  contract.  After  the  refusal  of  the  tender, 
and  on  the  same  day,  the  complainant  iiled  this  bill  for  a  spe- 
citic  performance  of  the  agreement,  and  abandoned  his  suits 
at  law. 

The  cause  came  on  to  a  hearing,  and  the  Court  decreed  that 
Herrington  should  c<mvey  the  lands  set  forth  in  the  bill,  by 
metes  and  bounds,  to  the  complainant.  Herrington  appealed 
to  this  Court. 

J.  H.  Collins  and  Giles  Spring,  for  the  appellant,  assigned 
causes  of  error,  and  relied  upon  the  following  jjoints  and 
authorities : 

*lst.  That  the  said  com]>lainant  had  not  shown  a     [*5T1] 
performance  of  the  agreement  set  forth  in  the  bill,  in 
respect  to  the  first  payment  of  §500,  therein  agreed  to  be 
l-:aid  on  the  delivery   of  the  deed,  on  or  before  the  tirst   day 
of  April,  1S35.     Breese,  273 ;  Jd.  28. 

2d.  That  the  said  Hubbard  has  not  performed  his  part  of 
the  said  agreement,  as  it  regards  the  second  payment,  which 
was  to  have  been  made  in  the  month  of  May. 

3d.  That  the  said  Hubbard  by  his  neglect  to  make  the  first 
and  second  payments,  and  by  prosecuting  his  actions  at  law  for 
a  supposed  breach  of  the  contract,  and  to  recover  back  the 
money  ad\'anced,  abandoned  the  contract,  at  least  so  far  as  to 
forfeit  all  right  to  the  aid  of  a  court  of  equity,  to  enforce  a 
specific  performance. 

4th.  That  the  said  Herrington  has  sold  the  said  premises  to 
an  innocent  purchaser  prior  to  the  filing  of  the  said  bill,  and 
could  not  therefore  be  decreed  specifically  to  perfoim  said 
contract.  Sugden's  Yendors,  158;  E,.  L.  587,  §  5;  Gale's 
Stat.  663. 

5th.  That  said  bill  is  defective  for  want  of  proper  parties 
defendants.  The  rule  in  regard  to  bills  for  relief,  is,  that 
every  person  who  is  at  all  interested  in  the  event  of  a  suit,  or 
necessary  to  the  relief,  must  be  a  party,  in  order  to  enable  the 
Court  to  settle  the  rights  of  all,  and  make  a  complete  and 
definite  decree  upon  the  matter.  Edwards'  Treatise  on  Par- 
ties in  Equity ;  2  Cooper's  Equity  l^eports,  33. 

6th.  Time  is  an  essential  part  of  this  contract,  and  the 
com])lainant  was  bound  if  he  intended  to  insist  on  having  the 
land  so  to  regard  it.  1  Johns.  Ch.  370 ;  Sugden  on  Yen.  265  ; 
4  Johns.  Ch.  559. 
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Walter  B.  Scates  and  James  Gkant,  for  tlie  appellee,  re- 
lied upon  the  following:  points  and  antliorities : 

Time  is  not  to  be  considered  in  equity  as  of  the  essence  of  a 
contract.  3  Vesey,  Jr.  692;  Ho  v.  Sup.  to  Ih'al.  318;  TYesey, 
Jr.  2U2 ;  7  Ibid.  264 ;  12  Ibid.  320 ;  12  Ibid.  373 ;  13  Ibid. 
289;  \^md.  432;  18  Ibid.  335;  19  Ibid.  219;  1  Simmons 
and  Stewart,  190  ;  5  Serg.  and  Rawle,  323. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
Hubbard  tiled  his  bill  against  Horrington  in  the  Cook  Cir- 
cuit Court,  to  compel  the  specitic  ]^erformance  of  a  written 
contract  to  convey  tifty  acres  of  land,  for  the  consideration  o'i 
f^3,75(»,  payable  by  installments,  at  different  periods  of  time. 
It  is  deemed  unimportant  to  the  decision  of  the  cause,  to  state 
with  precision  the  terms  of  the  contract,  or  the  facts  attendant 
on  the  tirst  payment,  and  the  subsequent  overture  and  negoti- 
ations between  the  parties,  to  carry  out  the  objects  of  the 
agreement,  as  they  apjiear  from  the  evidence,  because  it  is 
supposed  that  there  are  three  highly  im]:^ortant  points 
I -572]  developed  by  other  evidence,  on  *which  tlie  de- 
cision of  the  case  must  of  necessity  rest,  independent 
of  these.  It  api)ears  that  Hubbard  previous  to  the  tiling 
of  his  bill  in  equity,  conmienced  in  the  Cook  Circuit  two  ac- 
tions at  law,  against  Herrington,  on  this  same  contract:  the 
tirst  on  the  2d  v.i  May,  1835,  in  covenant,  to  recover  damages 
from  llerringt(jn  for  the  non-performance  of  the  contract  on 
liis  ]^art ;  and  the  second  on  the  9th  of  ^Fay,  of  the  same  year, 
in  ai<t<xiinimty  to  recover  back  the  amount  t»f  the  consideration 
money  ]  aid  by  him.  Both  of  these  suits  were  subsequently 
dismissed,  and  the  cause  in  equity  instituted. 

On  the  3d  of  June,  1835,  and  before  the  tiling  of  the  bill 
in  equity,  Herrington  entered  into  a  written  contract  with  one 
Truman  G.  "Wright,  to  sell  and  convey  the  same  lands  to  liini, 
for  the  consideration  of  $7,440  ;  and  on  the  23d  of  the  same 
month  actually  executed  and  delivered  to  Wright  a  full  and 
absolute  conveyance  of  these  lands,  which  was  placed  for  rec- 
ord in  the  ofHce  of  tlie  Recorder  of  the  county  of  Cook,  on 
the  1st  of  July  following.  From  these  facts,  which  are  in- 
controvertible, three  <juestions  arise:  First,  Mas  not  the  insti- 
tuti(m  of  the  action  of  a.^t.vnfij^fiif,  a  virtual  rescinding  of  the 
contract  between  Hubbard  and  Ilerringtcm,  and  in  legal  con- 
templation UHist  it  not  be  so  considered  i  Secondly,  were  not 
Herrington  and  Wright  justitied  in  so  considering  it;  and  is 
not  the  contract  and  sale  lietween  them  for  these  lands  valid, 
Wj-ight  being  a  jnirchaser  for  a  valuable  consideration^ 
Tiiirdly,  ought  mtt  Wright  to  have  been  made  a  party  in  the 
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suit ;  and  if  so,  is  not  the  decree  erroneous  for  the  omission  to 
name  him  in  the  bill  ? 

"Whatever  may  have  been  the  state  of  facts  between  the  par- 
ties, as  it  regards  the  payment  of  the  iirst  installment,  and  the 
readiness  of  Hubbard  to  complete  the  others  after  the  time 
for  the  second  payment  had  exjiired,  there  would  seem  to  be 
no  rational  doubt  that  Hubbard  had  determined  to  treat  the 
contract  as  rescinded,  by  the  acts  of  the  parties,  in  their  non- 
compliance to  carry  it  into  execution  at  the  precise  time  sti|- 
ulated. 

He  Iirst  institutes  his  action  of  covenant  to  recover  damao-es 
for  the  non-performance  by  Herrington  of  his  portion  of  the 
agreement;  and  afterward  brings  his  action  to  recover  back 
the  consideration  money  paid.  We  think  this  is  sufficient  evi- 
dence of  his  determination  to  treat  the  contract  as  rescinded  ; 
and  that  it  is  equivalent  to  an  express  disaffirmance  of  it. 
Such  must  be  the  legal  intendment  of  his  act;  for  he  certainly 
could  not  recover  back  the  consideration  money  paid,  but  on 
the  ground  of  a  disaffirmance. 

Herrington,  then,  had  a  right  so  to  consider  it ;  and  was  at 
liberty  to  treat,  and  enter  into  a  contract  with  Wright,  for  a 
sale  to  him  of  the  lands.  Wright  finding  this  suit 
pending,  must  have  ^considered  it  a  disaffirmance  [*573] 
(  and  we  are  justified  in  presuming  that  Wright  had 
notice,  because  the  proceeding  in  legal  contemplation  is  notice 
to  every  pei-son),  and  felt  that  lie  might  legally  enter  into  a 
contract  with  Herrington  for  the  sale  and  purchase  without  the 
existence  of  any  obstacle ;  and  accordingly  did  so,  and  con- 
summated the  purchase  on  the  23d  of  June,  1835. 

It  will  be  perceived  that  the  agreement  between  Wright 
and  Herrington  is  entered  into  on  the  3d  of  June,  1835,  two 
days  previous  to  the  filing  of  the  bill.  Wright,  therefore, 
pui'chased  without  any  knowledge  that  Hubbard  had  any  in- 
tention of  insisting  on  a  specific  performance  of  the  original 
contract  between  him  and  Herrington. 

There  is  no  dispute  that  Wright  is  a  purchaser  for  a  valua- 
ble consideration  ;  and  M-e  think  from  the  facts,  as  they  appear, 
that  he  acquired  a  legal  title  to  the  lands,  Herrington  being 
at  perfect  liberty  to  treat  the  contract  as  disaffirmed  by  the 
ju-osecution  of  Hubbard,  to  recover  back  the  consideration 
money.  It  was  urged  at  bar,  that  Hubbard  had  concurrent 
remedies,  that  he  might  proceed  at  law  and  equity  at  the  same 
time  ;  though  he  could  not  obtain  damages  and  enforce  a 
specific  performance,  he  might  el6ct  Mdiich  remedy  he  would 
pursue,  and  which  to  abandon,  after  their  institution.  The 
doctrine  of  concurrent  remedies  is  not  disputed  ;  but  he  surely 
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could  not  proceed  to  recover  back  in  an  action  at  law,  the  con- 
sideration money  paid,  which  must  be  based  on  an  actual  or 
constrnctive  disaffirmance  of  the  contract;  and  also  obtain  a 
decree  for  the  specific  execution  of  a  contract,  pronounced  by 
a  judgment  at  law  disaffirmed.  Tlie  action  for  damages  for 
the  non-performance  of  the  contract  in  covenant,  and  his 
remedy  in  equity,  might  probably  have  been  ]?roceeded  in  at 
the  same  time  ;  and  he  might  have  elected  which  he  would 
prosecute  to  final  judgment ;  but  most  certainly  the  action  in 
assumpsit^  for  the  consideration  money,  can  not  be  ranked  un- 
der the  class  of  those  termed  elective. 

For  these  reasons  we  think  the  decree  is  erroneous,  and  that 
on  the  first  two  points  it  should  be  reversed. 

With  reference  to  the  third,  upon  the  supposition  that  our 
views  on  the  first  and  second  are  not  justified,  the  interest 
which  Wright  had  acquired  in  the  lands,  required  that  he 
should  on  the  coming  in  of  the  defendant's  answer,  which  dis- 
closed that  interest,  have  been  made  a  defendant  to  the  bill. 
The  rule  is  almost  inflexible — certainly  so,  where  it  can  be  done 
without  extraordinary  difficulty,  or  where  the  defendants  are 
not  very  numerous,  and  do  not  reside  in  remote  and  distant 
countries,  that  all  parties  in  interest  shall  be  made  defendants, 
so  that  no  decree  shall  be  made  which  can  affect  their  inter- 
est, without  their  being  heard.  Courts  will  take  notice  of  the 
omission,  though  no  demurrer  bo  interposed  for  want 
[■^574]  of  proper  parties,  when  it  is  manifest  that  the  *de- 
cree  will  have  such  an  effect.  As  then  the  decree  in 
this  case  manifestly  adjudges  Wright's  title  to  the  land  void, 
it  is,  we  think,  for  this  reason,  erroneous,  Wright  liaving  had 
no  opportunity  to  defend  his  interests,  which  liave  been  taken 
away  without  a  hearing. 

For  the  reasons  assigned,  and  a  conviction  that  there  is  not 
sufficient  equity  in  the  bill,  and  that  IIubl)ard  has  voluntarily 
abandoned  those  he  may  have  ac(piired  under  the  contract,  we 
are  of  the  oj^inion  that  the  judgment  of  the  Circuit  Court 
should  be  reversed,  and  the  bill  dismissed  with  costs. 

Judgment  reversed. 
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Hiram  Hugunin,  plaintiff  in  error,  v.  Edward  Nich- 
OLSOisr,  defendant  in  error. 

Error  to  Cook. 

_  Justice  of  peace — Tueisdiction. — A  justice  of  the  peace  has  jurisdic- 
tion in  a  case  where  the  original  indebtedness  exceeds  one  hundred  dollars, 
but  has  been  reduced  below  that  sum  by  fair  credits,  although  the  account 
may  not  have  been  liquidated  between  the  parties. 

Allowance  op  ckedit  by  justice — Presumption. — ^The  Court  will 
presume  that  a  credit  allowed  on  an  account  by  the  plaintiff,  in  a  suit  before  a 
justice  of  the  peace,  is  a  fair  one,  until  the  contrary  is  shown. 

Httgtjnin'  brought  an  action  against  Nicholson,  before  a 
justice  of  the  peace  of  Cook  connty,  upon  an  account  amount- 
ing to  $909,  upon  which  a  credit  was  entered  of  (^822.19 — 
leaving  a  balance  due  of  $86.81.  It  did  not  appear  from  the 
account  whether  any  settlement  had  been  had  between  the 
parties. 

The  summons  to  the  defendant  commanded  him  to  answer 

Cited:  Jurisdiction  of  justice,  2  Scam.,  477.  See,  also,  Simpson  v.  Raw- 
lings,  onfe  28,  note. 

Old  Kate.  See  Simpson  r.  Rawlings.  ante  28;  Bowers  v.  Green,  onfe  42  ; 
Tindall  r.  Meeker,  ante  137;  Sands  v.  Delap.  aufe  168:  Mitcheltree  v. 
Sparks,  ante  198;  note  to  Trader  et  al.  v.  McKee,  ante  560.  See,  also, 
Newland  v.  Nees,  3  Blackf.  460. 
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to  tlie  plaintiff  for  a  failure  to  pay  a  demand  not  exceeding 
§100.  On  the  return  of  the  summons  the  parties  ap]ieared, 
and  by  agreement  the  cause  was  continued  for  a  few  days,  at 
the  expiration  of  which  the  justice  rendered  judgment  for 
the  plaintiff  for  $86.81  and  costs.  The  defendant  appealed  to 
the  Circuit  Court  and  at  the  April  term,  1839,  the  Hon.  John 
Pearson  presiding,  the  defendant  moved  the  Court  to  dismiss 
the  suit  and  reverse  the  judgment  of  the  justice  of  the  peace, 
for  want  of  jurisdiction  in  the  justice.  The  motion  was  re- 
sisted by  the  plaintiff"  but  sustained  by  the  Court,  and 
[*576]  the  cause  dismissed,  and  a  judgment  for  *costs  ren- 
dered against  the  plaintiff,  who^excepted  to  the  opin- 
ion of  the  Court,  and  tendered  his  bill  of  exceptions,  which 
was  signed  and  sealed  by  the  Court.  The  cause  was  brought 
to  this  Court  by  writ  of  error. 

J.  Y.  ScAM]vioN,  for  the  plaintiff  in  error,  relied  on  the 
statute, of  March  2,  1833  ;  R.  L.  415  ;  Gale's  Stat.  425. 

I.  IST.  Arnold,  for  the  defendant  in  error,  cited  Breese,  21, 
153,  203,  293 ;  jScmds  v.  Delaj?,  {ante  108) ;  Leigh  v.  Jlason, 
{ante  249,)  and  contended  that  the  statute  of  1833  did  not 
intend  to  give  a  justice  jurisdiction  to  investigate  an  account 
exceeding  $100,  It  only  gave  the  justice  jurisdiction  Avhere 
the  demand  had  been  reduced  by  fair  credits,  the  accouuts 
liquidated,  and  a  balance  struck  by  the  parties. 

Browne,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  commenced  originally  by  the  ])laintiff 
against  the  defendant,  before  a  justice  of  the  jieace  of  Cook 
county,  and  judgment  rendered  for  the  ]ilaintitf  for  $80.81 
nnd  ci>sts,  from  which  decision  of  the  justice  of  the  peace,  the 
defendant  ap])ealed  to  the  Cook  Circuit  Court. 

The  defendant  moved  the  Circuit  Court  to  dismiss  the  suit 
for  want  of  jurisdiction,  and  said  motion  was  sustained  and  tlic 
suit  dismissed.  The  plaintiff',  Ilugunin,  excejitpd  to  the  oj)in- 
ion  of  the  Court  in  dismissing  the  suit,  and  assigns  for  error 
tlie  dismission  of  the  suit,  anil  giving  judgment  for  cos.tsf()r  the 
defendant.  The  sunnnous  issued  by  the  justice  was  to  answer 
for  a  faihu-e  to  ];ay  the  ])!aintill'  a  demand  not  exceediug  one 
hundred  dollars.  The  transcript  of  the  justice  shows  an  ac- 
count of  debits  amounting  to  $909,  and  credits  to  the  amount  of 
$822.19,  and  a  balance  of  $80.81  struck  in  favor  ol^the  plaintiif. 
The  woids  of  the  statute  of  2d  March,  1833,  (R.  L.  415  ; 
Gale's  Stat.  425)  are  "although  said  debt  or  demand  mayha\o 
been  originally  over  one  hundred   dollars  and  reduced  below 
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that  sum  by /<72>  credits,"  etc.  It  appears  in  this  case  that 
the  demand  far  exceeded  one  himdred  dollars,  but  was  reduced 
by  credits  appearing  on  the  account,  to  a  sum  within  thcjuris- 
diction  of  the  magistrate.  No  evidence  was  adduced  showing 
that  the  credit  was  given  solely  for  the  purpose  of  conferring 
jurisdiction,  as  a]jpears  by  the  bill  of  exceptions.  AYe  are  to 
presume  the  credits  were  fair,  until  the  contrary  is  shown, 
which  has  not  been.  The  judgment  of  the  Circuit  Court  of 
Cook  County  is  reversed  with  costs,  and  the  cause  remanded 
to  the  Circuit  Court  to  be  tried  de  novo. 

Judgment  reversed. 


'^•' James    H.    Lueton,    plaintiff    in   error,  v.     [*577] 
William  Gilliam  and  James  C.  Challex, 
defendants  in  error. 

Error  to  Morgan. 

jSTox-JOTTnjER  OF  PARTIES — Pleadixg. — Wliere  a  contract  is  joint,  and 
only  one  of  the  makers  are  sued,  the  non-joinder  of  the  other  parties  can  be 
taken  advantage  of  only  by  plea  in  abatement. 

Contract  in  seyeraltv— Wager. — ^\^lPre  B.  and  L.  purchased  a  piece 
of  cloth  at  a  store  on  credit,  and  at  the  time  of  the  purchase  a  memorandum 
v/as  made  as  follows:  "If  Mr.  Douglas  is  elected  to  Congress,  Brown  is  to 
pay  for  the  cloth ;  if  Mr.  Stuart  is  elected  James  Lurton  has  it  to  pay." 
Held,  that  the  contract  was  in  severalty.  Held,  also,  that  the  contract 
for  the  sale  of  the  cloth  was. valid,  and  was  not  tainted  by  the  bet  of  B. 
and  L. 

Evidence— Public  paper. — The  State  Register,  being  made  by  law  the 
public  paper  in  which  the  ofiBcial  acts  of  the  Governor  required  to  be  made 
public  are  published,  is  correctly  admitted  in  evidence  to  prove  the  existence 
of  facts  stated  in  the  Governor's  Proclamation. 

Same — Proclamation  of  Governor. — The  Proclamation  of  the  Gov- 
ernor declaring  who  is  elected  to  Congress  is  ^;>-ij>(«  facie  evidence  of  the 
facts  therein  stated. 

IxTEREst. — Interest  is  recoverable  upon  an  account  for  goods  sold,  from 
the  time  the  amount  is  ascertained  by  the  parties ;  and  when  a  demand  is  sued 
before  a  justice  of  the  peace  and  appealed  to  the  Circuit  Court,  that  Court 
may  give  judgment  for  more  than  the  amount  claimed  before  the  justice,  if 
the  excess  accrued  by  way  of  interest.* 

'"Interest — When  allowed  on  accounts. 

Interest  runs  on  the  balance  of  an  account  from  the  time  when  it  is 
liquidated.  Daniels  r.  Osborn.  75  III.  61.5:  Clark  r.  Dutton,  69  III.  521; 
Casey  r.  Carver.  42  111.  225:  Underbill  r.  Gaff,  48  111.  198;  Williams  r.  Fin- 
ney, 16  Vt.  297;  Cooper  v.  Coates.  21  Wall.  105;  Walden  r.  Sherburne,  15 
Johns.  409. 

An  agreement  to  pay  interest  may  be  inferred  from  the  course  of  dealing 
between  the  parties  or  from  the  uniform  practice  of  the  creditor,  known  to 
the  customer  at  the  time  of  dealing  to  charge  interest,  or  from  a  general 
usage  in  any  branch  of  trade,  known  to  the  parties.    Ayers  r.  Metcalf,  o9  111. 
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This  was  an  action  originally  instituted  before  a  justice  of 
the  peace  of  Morgan  county.  Judgment  was  rendered  by  the 
justice  in  favor  of  the  plaintiffs,  the  defendants  in  this  Court. 
The  defendant  appealed  to  the  Circuit  Court,  where  the  cause 
was  tried  and  the  judgment  affirnied  at  the  June  term,  1839, 
for  ^35.26  and  costs,  the  Hon.  Samuel  H.  Treat  presiding. 
The  cause  was  brought  to  this  Court  by  writ  of  error. 

Upon  the  trial  in  the  Court  below,  the  following  bill  of  ex- 
ceptions was  taljen  : 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  the 
plaintiffs  produced  a  witness  who  testified  that  when  the  goods 
were  bought,  a  memorandum  of  the  transaction  was  made  upon 
the  plaintiff''s  books,  and  the  clerk  of  the  plaintiff's  then  ]iro- 
duced  a  copy  of  the  memorandum,  which  was  filed  and  is 
herewith  made  a  part  of  the  record  in  this  cause : 
'  P.  M.  Brown  &  James  Lurton 

To  2^  yards  Fine  Cloth,  $12,  $28  00 

Trimmings  for  Coat,  0  UU 

$34  00 

If  Mr.  Douglas  is  elected   to  Congress,  P.  M.  Brown  is  to 

pay  for  the  cloth  ;  if  Mr.  Stuart  is  elected,  James  Lurton  has 

it  to  pay.' 
p578]  *Whereupon  the  pjaiutiffs  offered  in  evidence 
the  State  paper,  and  read  therefrom  the  Proclama- 
tion of  the  Governor  of  Illinois,  declaring  the  election 
of  Stuart  to  Ccmgress,  which  was  objected  to  by  the  de- 
fendant, but  admitted  by    the    Court.     The  defendants  then 

307;  Fisher  v.  Sargent,  10  Cush.  250;  Ravburn  v.  Day,  27  111.  46;  Esterly  r- 
Cole,  3  N.  Y.  502;  McAllister  r.  Reab,  4*Weiicl.  48o;  Veiths?;.  Hacge,  8  la. 
163;  Flake  v.  Carson,  33  111.  518.     Sec  Parmelee  r.  Lawrence,  48  111.  331. 

1)1  this  State  intei-est  is,  by  statute,  recoverable  on  an  open  account  when^ 
there  has  Ijeen  an  unreasonable  and  vexatious  delay  of  payment.  See  W. 
Chicago  Al.  Works  v.  Sheer,  104  111.  586;  Devine  r.  Edwards.  101  111.  138; 
Chai)iuan  r.  Burt,  77  111.  3:!7;  Jassoy  r.  Horn,  64  III.  379;  Aldrich  r.  Dun- 
ham, 16  111.  403.  See  111.  Rev.  Stat.,  Ch.  74,  T|  2;  1  Starr  &  C.  111.  St;vt.,  p. 
1357,  notes. 

Whether  or  not  there  has  been  an  unreasonable  and  vexatious  delay  is  a 
question  for  the  jury.  Davis?;.  Kenega,  51  111.  170. 

Whether  interest  must  be  claimed  in  declaration,  see  Herman  r.  Sclu'oe- 
dcr,  74  111.  158. 

Ill  general  interest  is  vot  allowed  on  unliquidated  accounts  for  goods, 
labor,  etc.,  uidess  there  is  an  agreement,  express  or  implied,  to  allow  it: 
Flake?;.  Carson.  33  III.  518;  Palmer  r.  Stockwell,  9  Gray,  237;  McClintock's 
Appeal,  29  Pa.  St.  360;  Davis  r.  Smith,  48  Vt.  53;  Crosby  r.  Mason.  32  Conn. 
482;  Tucker  r.  Ives,  6  Cow.  193;  Williams  r.  Hervey,  17  Ivan.  18. 

Interest  has  l)oen  allowed  on  an  o]kmi  nmtual  cash  account.  See  Craven 
r.  Tickell,  1  Ves.  Jr.  60;  Dilworth  r.  Linderling,  1  Binn.  488;  Rensselaer 
Gliuss  Factory  v.  Reid,  6  Cow.  687. 
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moved  the  Court  to  dismiss  the  suit  and  reverse  the  judg- 
ment below,  because  the  contract  appeared  to  have  been 
made  between  the  defendant  in  connection  with  P.  M. 
Brown  and  the  credit  was  given  to  the  two,  and  not  to 
either  one  of  them,  and  because  the  plaintiffs  appeared  to  be 
a  party  to  the  original  bet  or  contract ;  all  of  which  motions 
were  overruled  by  the  Court,  and  the  Court  proceeded  to  ren- 
der judgment  for  the  plaintiff  for  the  amount  of  the  judg- 
ment below.  To  all  of  which  opinions  of  the  Court,  the  de- 
fendant, by  his  attorney,  excepts,  and  prays  that  this,  his  bill 
of  exceptions,  may  be  signed,  sealed  and  made  part  of  the 
record  in  this  cause,  and  which  is  ordered  to  be  done. 

Saml.  H.  Tkeat.     [l.  s.]  " 

The  following  errors  were  assigned: 

"1st.  The  Court  erred  in  refusing  to  dismiss  the  suit  and 
reverse  the  judgment  of  the  Court  below  upon  the  motion  of 
the  defendant,  Lurton. 

2d.  The  Court  erred  in  deciding  that  the  plaintiff  could 
sustain  a  suit  against  Lurton  upon  the  contract  proven,  with- 
out joining  Brown  as  co-defendant. 

3d.  The  Court  erred  in  rendering  judgment  upon  the  con- 
tract proven,  the  same  being  against  good  policy,  unlawful 
and  void,  being  a  bet  to  which  both  plaintiff  and  defendant 
were  parties. 

4th.  The  Court  erred  in  admitting  the  newspaper,  called 
the  State  Register,  to  be  read  in  evidence  in  this  cause. 

5th.  The  Court  erred  in  rendering  judgment  for  thirty-five 
dollars  and  twenty-six  cents,  when  the  plaintiff"  's  account,  filed 
and  sued  on,  and  his  claim  j^roven,  only  amounted  to  thirty- 
four  dollars. 

6th.  The  court  erred  in  rendering  judgment  for  the  plaint- 
iff against  the  defendant  upon  the  testimony  adduced." 

M.  McCoNNELL  and  J.  A.  McDougall,  for  the  j^laintiff  in 
erroi". 

Wm.  Beown,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

In  this  case  the  grounds  of  error  assigned  and  relied  on  are : 

1st.     That  BroM-n  and  Lurton  should  have  been  joined  in 

the  action,  the  credit  being  joint. 

2d.     That  the  defendants  in  error  were  parties  to  an  illegal 

contract. 
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[*579]         *3d.  That  tlie  evidence  offered  to  prove  the  result 
of  the  election,  being  the  State  paper,  was  inadmissi- 
ble as  evidence. 

4th.  That  the  addition  of  interest  to  the  principal  onght 
not  to  have  been  allowed. 

The  first  objection  is  not  good.  If  the  parties  were  only 
iointly  liable,  the  plaintiff  in  error  should  have  pleaded  that 
matter  in  abatement.  But  the  contract  was  manifestly  in 
severalty. 

From  the  facts  disclosed  by  the  bill  of  exceptions,  it  appears 
that  the  contract  for  the  cloth,  although  a  contingent  one  as 
to  the  ultimate  liability  of  the  one  or  the  other  of  the  parties, 
was  to  be  absolute,  as  to  the  party  who  should  lose  the  bet. 
The  ]iurchase  was  made  and  the  credit  given,  after  the  con- 
summation of  the  bet. 

It  does  not  a]i].iear  that  the  defendants  in  error  were  in  any 
way  ])arties  to  the  bet,  or  encouraged  it ;  and  we  do  not  yev- 
ceive  that  their  contract  for  the  sale  and  delivery  of  the  cloth, 
was  tainted  with  a  participation  in  the  original  agreement  be- 
tween the  parties.  Their  mere  knowledge  of  it  could  not  cer- 
tainly connect  them  with  it;  and  having  parted  with  their 
pro])erty  under  the  arrangement,  common  honesty  surely  re- 
quires that  the  party  at  whose  instance  it  was  delivered,  con- 
formably to  his  agreement,  should  be  held  answerable  for  the 
value  of  the  merchandise  delivered.  Money  loaned  to  be  used 
in  gaming,  could  heretofore  have  been  recovered  back  at  com- 
mon law,  but  it  is  now  ]u-oliibited  by  the  statute  against  gam- 
ing.    (R  L.  230  ;  Gale's  Stat.  320). 

"it  is  not  now  necessary  to  go  into  the  various  reasons  given 
for  the  decisions  which  have  prevailed  in  Courts,  relative  to 
gaming  contracts,  because  this  contract  can  not  be  considered 
contra  bonos  viores^  or  against  sound  policy.  The  case  in  4th 
Johnson,  of  Bum  v.  J^ncler,  has  no  affinity  to  the  ])resent  ac- 
tion. The  State  Kegiste]",  being  made  bylaw  the  public  j^ajier 
in  M'hich  the  otlieial  acts  of  the  governor  rctpiirod  to  be 
made  ])ublic  are  to  be  ])ublished,  was  evidence  of  the  exist- 
ence of  the  Proclamation,  and  the  facts  stated  in  it,  until  the 
contrary  was  shown.  On  the  question  of  interest,  we  are  of 
opinion  that  it  was  ]iro]ierly  allowed.  The  statue  giving  in- 
terest on  all  liquidated  accounts,  embraces  the  case  directly. 

The  judgment  is  atHrmed  with  costs. 

Judgment  ajffii^med. 

SeeTinilall  r.  Meeker,  ante  Vol. 
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*The  President,  Directors  and  Company     [*580] 
OF  the  State  Bank  of  Illinois,  plaintiffs 
in  error,  v.  Hezekiah  Hawley,  defendant 
in'  error. 

Error  to  the  Municipal  Court  of  the  City  of  Alton. 

Under  the  Statute  of  Illinois  in  relation  to  promissory  notes  it  is  unnec- 
essary to  g'ive  notice  of  the  non-payment  of  a  note,  in  order  to  charge  the 
assignor  or  indorser. 

This  cause  was  tried  in  tlie  Municipal  Court  of  the  City  of 
Alton,  at  the  January  term,  1839,  before  the  Hon.  William 
Martin.     Judgment  was  rendered  for  the  defendant  in  error. 

Geo.  T.  M.  Davis,  for  the  plaintiffs  in  error,  cited  R.  L.  483 
(Gale's  Stat.  526);  Humphreys  v.  Collier  et  al.,  ante  47 ; 
2£aso7i  V.  Wash,  Breese,  16. 

A.  W.  Jones,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

This  action  was  instituted  by  the  bank,  against  the  defend- 
ant, Hawley,  upon  the  following  note,  to  wit: 

"  S500.  One  hundred  days  after  date,  for  value  received,  I 
promise  to  pay  H.  Hawley,  Esq.,  or  order,  the  sum  of  live 
hundred  dollars  ;  negotiable  and  payable  at  the  branch  of  the 
Bank  of  Illinois  at  Alton.  J.  Cheevee,  Jr." 

This  note  was  assigned  to  the  bank  on  the  same  day  it  was 
made.  The  declaration  is  in  the  usual  form,  with  an  aver- 
ment that  Cheever,  the  maker  of  the  note,  was  before  the  note 
became  due,  and  ever  since  has  continued  to  be  a  non-resident  of 
the  State  of  Illinois,  and  beyond  the  jurisdiction  of  the  Court. 
The  case  was  submitted  to  the  Court  to  be  decided  according 
to  the  law  applicable  to  it;  and  it  decided  against  the  plaint- 
iff's right  to  recover,  upon  the  ground  that  the  bank  had  failed 
to  give  notice  to  the  defendant,  the  assignor,  that  ])ayment  of 
the  note  had  been  demanded  and  refused  at  the  bank.  This 
decision  is  erroneous.  No  such  notice  is  necessary  in  order  to 
charge  the  assignor  of  a  note  ;  the  rule  is  different  from  that 
applicable  to  bills  of  exchange. 

The  judgment  must  be  reversed  with  costs,  and  the  cause 
remanded. 

Judgment  reversed. 

See  Butterfield  r.  Kinzie,  ante  445;  Brown  r.  Knower,  ante  469;  Arm- 
trong  r.  Caldwell,  ante  546. 

Cited:     Notice  of  non-payment  to  assignor.     24111.192;  14  111.146. 
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[*581]  *JoHN  Dean  Catox,  appellant,  v.  Isaac  Har- 
mon, who  saes  for  the  use  of  Lemuel  C.  P. 
Fi-eer,  appellee. 

Appeal  from  the  Mumc'tpal  Court  of  the  City  of  Chicago. 

Where  an  action  is  brought  by  a  non-resident,  for  the  use  of  a  resident,  no 
security  for  costs  is  required. 

Tins  cause  was  heard  in  the  Court  below  at  the  April  term. 
1838,  before  the  Hon.  Thomas  Ford.  Judgment  was  rendered 
for- the  plaintiff,  and  the  defendant  appealed  to  this  Court. 

G.  Spring  and  Grant  Goodrich,  for  the  appellant. 

J.  Grant  and  J.  T.  Scammon,  for  the  appellee. 

Browne,  Justice,  delivered  the  opinion  of  the  Court : 

This  M-as  an  action  of  assrwvpsit  brought  in  the  Municipal 
Court  of  the  City  of  Chicago,  by  Isaac  Harmon,  for  the  use 
of  Lemuel  C.  P.  Freer,  against  John  D.  Caton.  The  defend- 
ant below  moved  the  Court  to  dismiss  the  cause,  i:)redicated  up- 
on the  following  affidavit : 

''  John  Dean  Caton,  lieing  duly  sworn,  doth  depose  and  say, 
That  the  said  plaintiff,  Isaac  Harmon,  removed  from  the  State 
to  the  Territory  of  Wiskonsin  about  one  year  since,  Avhcre  he 
hath  resided  with  his  family  ever  since,  as  deponent  hath  been 
informed,  and  verily  believes.  That  he  was  informed  by  said 
])Iaintiif  a  short  time  before  the  commencement  of  this  suit 
that  he,  the  said  ])laintitf,  was  then  residing  in  Wiskonsin  with 
his  family,  that  lie  was  cultivating  a  farm  there,  and  that  he 
liked  the  place,  and  intended  to  reside  there  permanently. 
And  deponent  further  saith,  that  he  lias  not  seen  the  said 
])laintiif  in  tliis  State  since,  nor  has  he  heard  of  his  being  here 
since,  and  further  deponent  saith  not." 

The  suit  was  bi-ought  for  the  use  of  Freer,  and  he  "was  the 
]:!erson  beneficially  interested.  Nothing  in  the  affidavit  shoM- 
iug  that  Freer  was  a  non-resident,  it  is  to  be  strongly  inferred 
that  he  was  a  resident.  In  all  cases  in  law  or  equity  where  the 
l)laintiff  or  person  for  whoso  use  an  action  is  to  be  commenced 
sliall  not  be  a  resident  of  this  State,  the  i^laintitf  or  person  for 
whose  use  tlie  action  is  commenced  sliall,  before  he  institute 

Citrd:  Affidavit,  wh"'n  dofoctivo.    51  111.  308.     Security  for  costs,  doc- 
trine as  to.  11  111.  120;  93  111.  29. 
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siicli  suit,  file,  or  cause  to  be  iiled,  with  the  clerk  of  the,  Cir- 
cuit or  Supreme  Court  in  which  the  actiun  is  to  be  com- 
menced, an  instrument  in  writing  of  some  responsible  person, 
being  a  resident  of  this  State,  to  be  approved  of  by  the  clerk, 
whereby  such  person  shall  acknowledge  himself  bound  to  pay, 
or  cause  to  be  paid,  all  costs,  etc.  See  Scannnon's  Revision 
Stat.  111.,  p.  195,  Sec.  1.     (Gale's  Stat.;  R.  L.  165.) 

*  The  judgment  of  the  Municipal  Court  is  affirmed     [*582] 
with  costs. 

Judgment  affirmed. 

Note.     See  Seward  et  al.  v.  Wilson,  ante  192;  Warnock  v.  Russell,  ante 
888;  Linrt'.  Buckingham  et  al.,  ante  451. 


Murray    McConnell,  plaintiff   in    error,   v.   James 
Shields,  defendant  in  error. 

Wliere  the  Court  have  reason  to  believe  that  a  cause  is  fictitious,  they  wiU 
require  proof  that  the  action  is  not  feigned. 

This  Court  having  reason  to  believe  that  this  is  a  feigned 
case,  it  is  therefore  ordered  that  each  of  the  parties  present 
to  this  Court,  at  the  next  June  term,  their  res].ective  title  pa- 
pers, or  the  cause  will  be  dismissed;  and  that  the  clerk  of 
this  Court  forward  by  mail  to  each  of  the  parties  a  copy  of 
this  0]'der. 


Richard  J.  Hamilton,  Commissioner  of  Scliool  Lands 
for  Cook  county,  Illinois,  plaintiff  in  error,  v.  Tru- 
man G.  Wright,  imj^leaded  with  Norman  Clark, 
defendant  in  error. 

Error  to  Cook. 

_  Penalty — Pj.eadikg. — In  an  action  upon  a  note  given  to  the  Commis- 
sioner of  School  Lands  of  a  county,  for  money  loaned  of  the  school  fund,  in 
order  to  entitle  the  plaintiff  to  recover  the  twenty  per  centum  penalty  given 
by  the  statute  of  1835,  it  must  be  claimed  in  the  declaration. 

The  twenty  per  centum  interest  which  borrowers  of  the  school  fund  are 
compelled  to  pay,  upon  a  failure  to  pay  the  principal  and  interest  punctu- 
ally, is  given  as  a  penalty.       . . ,, 

CiTFn:  Penaltv  must  be  declared  for,  to  recover.  2  Scam.  57;  14  III. 
268;  19  lU.  52;  113111.317. 
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This  cause  was  beard  in  the  Court  below,  at  the  August 
term,  1837,  the  Hon.  Jesse  B.  Thomas  presiding.  Judgment 
was  rendered  for  the  plaintiff  in  error. 

F.  Peyton,  for  the  plaintiff  in  error,  cited  acts  of  1835,  27; 
(Gale's  Stat.  638.) 

G.  Sprikg,  for  the  defendant  in  error,  cited  1  Cranch,  19-1; 
1  Peters'  Cond.  Pv.  291. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  brought  by  Hamilton,  r 
[■^'583]  *  commissioner  of  school  lands,  against  Wright  and 
Clark.  The  summons  was  only  served  on  Wright, 
who  suffered  the  judgment  to  go  by  default.  Tlie  defendants 
in  the  note  sued  on  stipulated  to  pay  ten  per  cent,  interest.  On 
the  assessment  of  damages  by  the  clerk,  the  ])laintift"  moved 
the  Court  to  instruct  the  clerk  that  the  plaintiff"  was  entitled 
to  recover  twenty  per  cent,  on  the  ]irincii  al,  and  on  the  inter- 
est due — whicli  instruction  the  Coui't  refused  to  give— and 
which  refusal  is  assigned  by  Hamilton  as  error. 

The  declaration  is  in  the  usual  form  of  debt,  and  contains  no 
c^aim  for  twenty  per  cent,  damages,  in  case  of  failure  to  pay 
either  principal  or  interest.  The  instructions  were  pro]ierly 
refused.  The  twenty  yer  cent,  is  given  as  a  penalty,  and  it 
can  not  be  recovered  unless  the  })laintift"  clauns  it  in  his  decla- 
ration. 

The  judgment  is  therefore  affiiined,  and  the  defendant  in 
error  is  entitled  to  the  costs  of  this  Court. 

Judgm en  t  affirm ed. 

Note.    See  Pearsony  v.  Hamilton,  ante  415. 
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James  H.  Mulford,  who  sues  for  the  use  of  Alexan- 
der N.  Fullerton,  plaintiff  in  error,  v.  Albert 
Shepard,  defendant  m  error. 

En-or  to  Will. 

Negotiable  paper — ^^Vhat  fkaud  will  vitiate. — The  fraud  which 
will  vitiate  a  negotiable  instrument  in  the  hands  of  an  assignee  who  has  no 
notice  of  the  fraud,  must  he  in  obtaining  the  making  or  executing  of  the 
note.     Fraud  in  relation  to  the  consideration  is  not  sutlicient.'' 

Same — T.MPEAcnjiENT  of  consideratiox. — Before  the  consideration  of 
a  negotiaVile  note  can  be  impeached  in  the  hands  of  a  ho)ia  fide  indorsee, 
the  det'endiint  must  show  that  the  note  was  indorsed  after  it  became  due,  or 
that  the  indorsee  had  notice  of  the  want  of  consideration  at  the  time  he  re- 
ceived it,  or  that  there  was  fraud  in  obtaining  the  making  of  the  note. 

Motion  for  new  trial. — Sembh,  That  a  motion  for  a  new  trial  may 
be  made  even  after  the  entry  by  the  clerk  of  final  judgment,  if  it  be  made  at 
the  term  of  the  court  at  which  the  first  trial  was  had. 

Sale  op  land — Misrepresentation. — A  misrepresentation,  on  the  sale  of 
a  tract  of  land,  of  the  quantity  of  prairie  broken,  and  a  failure  on  the  part 
of  the  seller  to  inform  the  purchaser  that  there  wa,s  an  unexpired  lease  of  a 
portion  of  the  premises  to  a  tenant,  does  not  constitute  a  fraud  so  as  to  bar  a 
recovery  on  a  note  given  for  the  purchase  of  the  same.  Such_  facts  might, 
perhaps,  be  matter  of  defense  to  the  note  in  the  hands  of  the  original  payee, 
to  the  extent  of  the  depreciation  on  those  accounts,  in  the  value  of  the  prop- 
erty sold. 

Assignment  of  note. — Senihle,  That  in  an  action  on  a  promissory  note 
by  the  indorsee  against  the  maker,  the  presumption  of  law  is  that  the  note 
was  assigned  before  it  became  due,  until  the  contrary  is  shown. 

Affidavit  on  motion. — Semhle,  That  the  cf)urt  will  presume  that  an 
affidavit  made  upon  a  motion  for  a  new  trial,  and  referred  to  in  the  bill  of 
exceptions  taken  upon  the  overruling  of  the  motion,  is  true,  unless  the  same 
is  disputed  in  the  record. 

This  was  an  action  commenced  by  tlie  plaintiff  in 
error,  in  the  ^Circuit  Conrt  of  Will  connty,  against     poS-i] 
the   defendant  in  error,  upon  a  promissory  note  for 
1250,  bearing  date  January  26,  1837,  made  by  the  defendant. 

Cited:  Note,  when  void,  26  111.  495;  what  not  defense  to,  48  111.  394; 
what  is  fraud  in  obtaining.  45  111.  28,  307;  62  111.  114;  71111.  554;  45  III. 
288. 

^Negotiable  i^op^r — What  will  vitiate  promissory  note  in  the  hands  of 
bona  fide  holder. 

The  bona  fide  holder  for  value  of  negotiable  paper,  who  has  received  it 
in  the  usual  course  of  business  is  not  affected  by  the  fact  that  the  original 
consideration  may  have  been  illegal.  Town  of  Eagle  r.  Kuhn,  84  111.  292; 
Grimes  v.  Hillenbrand,  4  Hun,  3.54;  Smith  v.  Columbia  State  Bank,  9  Neb. 
34;  Harlow  v.  Boswell,  15  111.  56;  Holeman  v.  Hobson,  8  Humph.  (Tenn.) 
127. 

The  one  exception  to  this  rule  occurs  where  a  statute,  directly  or  by  nec- 
essary implication,  makes  an  instrument  absolutely  void;  its  transfer  to  a 
bona  fide  holder  giving  it  no  validity.  The  most  familiar  illustration  of  thi.s 
rule  IS  in  the  case  of  some  of  the  .statutes  against  usm-y.    Town  of  Eagle  p. 
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and  payable  to  Abel  Gilbert,  or  order,  six  months  from  date, 
with  interest,  and  by  said  Gilbert  indorsed  and  assigned,  to  the 
plaintiff.  The  declaration  alleges  that  the  note  was  indorsed 
to  the  plaintiff  before  it  became  due. 

The  defendant  pleaded  the  general  issue,  and  by  agreement 
of  parties,  had  permission  "to  give  any  special  matter  in 
evidence  on  the  trial,  which  by  the  law  and  rules  of  pleading, 
could  be  specially  pleaded  in  bar." 

The  cause  was  tried  by  a  jury,  and  a  verdict  rendered  for 
the  defendant,  at  the  September  term,  1838,  of  the  Court  be- 
low, the  Hon.  John  Pearson  presiding.  The  record  states  that 
a  judgment  for  costs  M^as  rendered  upon  the  verdict  against 
the  plaintiff,  and  thereupon  he  moved  the  Court  for  a  new 
trial.  The  motion  for  a  new  trial  was  made  upon  the  same 
day  that  the  trial  was  had.  The  motion  for  a  new  trial  was 
overruled,  and  the  -[plaintiff  6xce]ited  to  the  opinion  of  the 
Court  in  overruling  the  motion.  The  bill  of  exceptions  states, 
that  "  after  trial  and  verdict  for  the  defendant,  the  plaintiff" 
gave  notice  of  a  motion  he  was  about  to  offer  for  a  new  trial, 
and  made  the  motion  on  file,  accompanied  by  the  affidavit  on 
ffle  with  the  records  of  said  cause,  which  motion  was  over- 
ruled by  the  Court,  and  the  plaintiff"  excepted."  The  affidavit 
sets  forth  the  evidence  given  to  the  jury,  and  after  stating 
that  the  note  and  indoi'sement  to  the  plaintiff"  were  fully  proved 
further  states,  "  that  there  was  no  evidence  oif ercd  or  given, 
showing,  or  tending  to  show,  that  the  said  plaintitf  had,  at  the 
time  of  the  indorsement  and  delivery  of  said  note  to  him,  any 
notice  of  the  consideration  for  which  said  note  was  given,  or 
of  the  circumstances  under  which  it  was  given,"  and  that  "  there 
was  no  evidence  given  to  prove  that  any  fraud  or  circumven- 

Kulin,  84  111.  29-:^;  Vallett  v.  Parker,  6  Wend.  615;  Bayley  r.  Taber,  5  Mass. 
286;  Kendall  v.  Rolxn-tson,  12  Cush.  158;  Bowen  c.  Bnek,  28  Vt.  308. 

Befireeii  the  oriffiiial parties  to  nvgotidble  paper  the  consideration  may 
always  be  inquired  into.  Morg-an  v.  Fallenstein,  27  111.  31 ;  Babcock  r.  Bon- 
nell,"80  !S[.  Y.  244;  Corlies  r.  Howe.  11  Gray,  125;  Bank  r.  Topping,  9 
Wend.  273;  Kirkpatrick  r.  Muirhead,  16  Pa.  St.  117. 

2'fie  same  2^>"iii<'U>^<'  opplies  hcttceen  immediate  parties,  i.  cpiirtiG^in 
dirce;t  relation  with  each  oMier.  Martin  v.  Kercheval,  4  McLean,  117;  Pilch- 
er  V.  Banks,  7  B.  Mon.  548. 

A  (Irfc)ise  availahU'  at/aiiist  an  immediate  parti/  is  available  against  a 
remote  party  in  privity  with  him.  Privity  is  created  in  ail  Ciises  by  want 
of  consideration,  in  some  cus(^s  by  notice;  it  may  be  created  by  agreement. 
Benjamin's  Cludmin-'s  nit,n'.sl ,  ))p.  101,  102. 

When  failure!  of  consideration  is  a  di^fcMise,  partial  failure  is  a  defense  2»'0 
tanto.  Daggett  t'.  Dafjfgett,  8  Cush.  520;  Bennett  r.  Ryan.  9  Gray,  205; 
Sawyer  v.  Cliambers,  44  Barb.  42;  Fisher  v.  Sharpe,  5  Daly,  214. 

In  IlJinais  it  is  provided  by  statute  that  fraud  or  circumvention  in  obtain- 
ing the  execution  of  a  note  is  a  defense  to  an  action  thereon  whether  by  the 
])arty  guilty  of  the  fraud  or  any  assignee.  111.  Rev.  Stat.,  Vh.  98,  Tl  10.  See 
2  Starr  &  C.   111.  Stat.  1665,  where  the  decisions  are  fully  cited. 
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tion  was  used  in  obtaining  the  making  or  executing  of  said 
note,  otherwise  than  that  said  Gilbert  represented  that  there 
were  forty  acres  of  prairie  broken  on  the  farm,  for  the  pur- 
chase of  which  the  note  was  given,  and  the  evidence  for  the 
defendant  showed  that  there  was  only  about  fifteen  acres  of  the 
same  broken,  and  the  garden  containing  what  number  of  acres 
the  affiant  did  not  recollect ;  and  that  at  the  time  of  the  mak- 
ing of  the  sale  of  the  Maggord  farm,  (the  consideration  for 
which  the  note  mentioned  in  the  declaration  was  given)  there 
was  snow  on  the  ground  to  the  depth  of  several  inches,  so  that 
witness  could  not  tell  how  much  of  said  land  was  broken  ;  and 
that  there  was  a  lease  to  one  Davis,  and  that  one  Davis  was 
on  a  part  of  the  land  at  the  time  said  note  was  given,  of  which 
Gilbert  did  not  inform  Shepard,  and  that  Shej^ard  gave  said 
Davis  %1o  to  remove  from  said  land ;  and  that  it  was  worth  from 
$3.50  to  $4.00  per  acre  to  break  said  prairie,  and  that 
Gilbert,  after  the  making  said  sale  to  said  *Sliei:ard,  [*585] 
acknowledged  that  he  knew  of  said  lease  to  said  Davis, 
but  that  he  thought  at  the  time  that  he  could  procure  the  re- 
moval of  said  Davis,  and  that  was  the  reason  that  he  did  not 
tell  Shepard  of  said  lease  to  said  Davis."  The  affidavit  con- 
tained other  immaterial  evidence. 

The  plaintiff  prosecuted  a  writ  of  error  to  this  Court,  and 
assigned  for  error  the  refusal  of  the  Court  below  to  grant  a 
new  trial,  and  the  overruling  of  the  motion  therefor. 

J.  YoTJKG  ScAMMON  and  G.  A.  O.  Beaumont,  for  the  plaintiff 
in  error,  relied  upon  the  following  points  and  authorities: 

1.  That  tlie  presumption  of  law  is,  that  a  note  is  indorsed 
before  maturity,  until  the  contrary  is  shown. 

2.  That  the  maker  of  a  note  can  not  avail  himself  of  a 
failure  of  considei-ation,  or  want  of  consideration,  for  the 
note,  in  an  action  by  an  indorsee  against  him,  unless  he  first 
show  that  the  note  was  indorsed  after  maturity,  or  that  the 
indorsee  had  notice  of  the  fact  at  the  time  he  received  the 
note. 

3.  That  the  fraud  which  vitiates  a  note  in  the  hands  of  an 
indorsee  without  notice,  must  be  in  the  making  of  the  note, 
not  in  the  consideration ;  that  if  the  maker  intended  to  have 
made  such  a  note  as  is  held  by  the  indorsee,  he  can  not  im- 
peach it  in  his  hands ;  the  rule  of  law  being  that  where  one 
of  two  innocent  persons  must  suffer  through  the  fraud  of  a 
third,  he  who  put  it  into  the  power  of  the  fraudulent  in- 
dividual to  commit  the  wrong,  must  suffer.  E.  L.  483 ;  Gale's 
Stat.  527;  Chitty  on  Bills;  3  Mass.  334;  3  Day,  311; 
Cowen's  Treatise,  97 ;  Forman,  319,  77  {ante  103,  536). 
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IJki  Osgood,  for  the  defendant  in  error,  contended : 

1.  That  the  motion  for  a  new  trial  was  not  made  in  season  ; 
that  it  was  not  made  nntil  after  juda;nient  was  rendered  ujion 
the  verdict  of  the  jury.  E.  L.  491-2,  §  20  ( Gale's  Stat.  539) ; 
Forman,  TT  {ante  103,  636). 

2.  That  the  fraud  proved  was  sncli  as  is  contemplated  by 
the  statute. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  the  indorsee  of  a  promissory  note, 
indorsed  before  the  day  of  payment,  against  the  maker.  The 
declaration  is  in  the  usual  form.  The  defendant  pleaded  the 
general  issue,  and  by  agreement  had  leave  to  give  any  special 
matter  in  evidence,  under  the  plea,  which  would  amount  to  a 
bar  to  the  action.  It  appears  that  a  judgment  was  rendered 
on  a  general  verdict  for  the  defendant. 

From  the  bill  of  exceptions  (which  makes  by  reference  to 
it,  an  affidavit  of  the  plaintiff's  counsel,  a  ]]art  thereof)  it  aji- 
peai-s  that  it  was  proved  on  the  trial,  that  the  note 
P5S6]  was  given  as  a  ]Dart  ^consideration  for  the  payment 
of  a  tract  of  land  pui'chased  of  the  indorser  of  the 
note,  by  the  maker  ;  and  that  a  false  statement  had  been  made 
by  the  indorser  to  the  maker  of  the  note,  (who  is  defendant 
here)  as  to  the  quantity  of  plowed  land  contained  in  the 
ti-act;  and  tliat  he  had  also  suppressed  the  knowledge  from 
the  maker,  that  a  tenant  on  the  land  had  a  lease  of  a  ]iart 
tliereof ;  and  the  defendant  had  to  pay  the  tenant  sevcnty-tive 
dollars  to  leave  the  premises.  That  no  evidcncj  was  ad- 
duced on  the  trial  tending  to  show  that  the  ])Iaint  ft"  had  at  the 
time  of  the  indorsement  and  transfer  of  the  note,  any  knowl- 
edge of  the  consideration  for  wliicli  the  note  was  given,  or 
the  circumstances  under  which  it  was  made.  Other  facts,  of 
minor  imiiortance,  are  stated,  which  it  is  not  necesi-ary  to  re- 
ca{)itulate.  The  plaintilf  moved  for  a  new  trial,  which  the 
Circuit  Court  refused. 

The  assignment  of  errors  questions  the  correctness  of  the 
decision  of  the  Circuit  CU)urt  in  refusing  to  grant  the  new 
trial,  and  in  admitting  the  evidence  to  impeach  the  considera- 
ation  of  the  note  in  the  hands  of  the  liolder,  without  showing- 
notice  to  him  of  the  failure,  or  part  failure,  of  the  considei'ii- 
tion  tliereof,  before  the  assignment,  or  showing  the  transfer 
of  the  note  after  it  became  due. 

We  thiTik  the  evidence  was  inii^rojierly  admitted  to  the 
jury,  or  in  other  words,  that  the  evidence  formed  no  defense 
to  the  action. 
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It  could  be  no  ground  of  defense  against  the  innocent 
holder  of  a  negotiable  note  assigned  before  it  became  due ; 
nor  can  the  evidence  be  applied  as  matter  of  defense  under 
the  6th  section  of  the  act  relative  to  promissory  notes,  and 
other  instruments  in  writing,  made  assignable  by  the  act  of 
the  3d  January,  1827,  which  admits  of  a  defense  against 
the  assignee,  as  well  as  the  payee  of  an  assignable  note  or 
instrument  in  writing,  where  fraud  or  circumvention  is  used 
in  the  obtaining  the  making  or  executing  of  such  instrument. 

This  case  falls  directly  within  the  principles  of  the  rule 
laid  down  in  the  case  of  Woods  against  Hynes,  decided  in  this 
Court  at  the  December  term,  1833  {ante  103).  In  that  case 
the  defendant  pleaded  specially  tJiat  the  note  was  obtained  by 
fraud  and  circumvention,  the  goods  for  which  it  was  given  be- 
ing less  in  quantity,  and  deficient  in  quality,  from  what  they 
w^ere  represented  to  be  by  Willvin,  the  payee  of  the  note.  In 
that  case,  we  said :  "  It  would  be  apparent  that  the  plea 
would  have  been  no  bar  to  the  action  on  the  note  in  the 
hands  of  an  innocent  indorsee  or  assignee,  as  has  been  repeat- 
edly adjudged;  nor  would  the  6th  section  of  th«  act  above  re- 
ferred to,  give  the  right  to  interpose  such  a  defense,  where  there 
is  a  mere  deficiency  in  the  quality  or  quantity  of  the 
article  sold,  as  between  the  maker  and  the  *assignee.  [*587] 
The  section  declares  that  if  any  fraud  or  circumven- 
tion be  used  in  obtaining  the  making  or  executing  of  any  of 
the  instruments  described,  it  shall  be  void,  not  only  between 
the  maker  and  payee,  but  every  subsequent  holder.  We 
further  held  that  that  case  did  not  come  within  this  provision. 

The  fraud  charged  consisted  in  the  contract  itself,  not  in 
the  obtaining  the  making  of  the  note.  If  a  person  represent 
a  note  to  contain  a  particular  sum,  when  in  truth  the  amount 
is  much  greater,  and  obtain  an  execution  of  it,  there  w^ould  be 
a  case  contemplated  by  the  statute,  and  the  note  would  be  void, 
not  only  between  the  maker  and  payee,  but  between  him  and 
every  subsequent  holder.  That,  however,  was  not  the  case 
under  consideratipn,  for  the  plea  admitted  a  valuable  consid- 
eration, but  denied  one  to  the  extent  of  the  face  of  the  note, 
'  because  of  the  deficiency  in  quantity  and  quality  of  the  arti- 
cles sold,  which  were  alleged  to  be  of  full  value.  It  would 
not  be  denied  but  that  the  plaintiff  was  entitled  to  recover  the 
value  of  the  goods,  even  if  he  had  stood  in  the  place  of  the  origi- 
nal payee,  but  being  an  innocent  holder  before  the  note  be- 
came due,  it  is  most  clear  that  the  matters  of  the  plea  would 
be  no  legal  defense  to  the  action. 

The  facts  in  this  case  are  of   precisely    similar  character. 
The  false  suggestion  as  to  the  value  and  improvement  of  the 
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land,  with  the  suppression  of  the  fact  of  occni^ancy  and 
lease  of  a  part  of  the  premises  to  the  tenant,  could  only  oper- 
ate to  proportionately  reduce  the  value  of  the  tract  of  land, 
but  would  not,  we  aj^prehend,  render  the  note  void  even  be- 
tween the  original  parties.  As  between  them,  in  an  action 
on  the  note,  it  might  perhaps  be  matter  of  defense  to  the 
extent  of  the  depreciation  ;  but  this  could  not  render  the  note 
void  between  the  maker  and  assignee.  It  will  be  thus  seen 
that  the  facts  disclosed,  do  not  amount  to  the  nature  of  the 
defense  contemplated  by  the  statute ;  and  the  misapplication 
of  the  facts  to  the  law  is,  we  think,  very  apparent. 

The  verdict  for  the  defendant  was  then  certainly  not  right 
or  just  under  the  law,  and  its  correction  is  demanded  by  every 
consideration  of  justice.  We  are  accordingly  of  opinion 
that  the  judgment  should  be  reversed  with  costs,  and  a  new 
trial  granted. 

The  cause  is  therefore  to  be  remanded  to  the  Circuit  Court 
of  Will  county  witli  instructions  to  award  a  venire  de  novo, 
and  to  proceed  in  the  same  in  conformity  to  this  opinion. 

Judgment  reversed. 

Note  BY  ScAMMON.  See  Woods  t'.  Hynes,  ante  Wo;  Miller  r.  Howell. 
fl;(^f  499;  Miller  t'.  Houcke  et  al.  501;  Vanlandingham  v.  Fellows  etal., 
ante  233. 

To  an  action  on  a  promissory  note  the  defendant  pleaded  in  bar  as  to  part 
of  the  amount,  that  the  consideration  of  that  part  was  goods  sold  and  deliv- 
ered at  a  sound  price,  as  goods  and  salable  goods,  winch  goods  were  dam- 
aged and  of  little  or  no  value.  Held,  that  the  plea — containing  no  aver- 
ment either  of  fraud  or  warranty — was  insufficient.  Phillips  et  al.  v.  Brad- 
bury et  al.,  3  Blackf.  388.  \  _ 
[*588'J  *It  seems  that  a  note  given  for  a  pretended  title  is  not  void  in  tlie 
hands  of  an  indorsee.     Baker  r.  Arnold,  3  Caines,  279. 

In  an  action  by  the  indorsee  of  a  note,  not  void  in  its  creation,  and  in- 
dorsed before  it  became  due,  against  the  maker,  the  consideration  can  not 
be  inquired  into.  Baker  r.  Arnold,  3  Caines,  279;  Braman  v.  Hess,  13 
Johns.  52. 

The  want  or  illegality  of  consideration  of  a  note  transferred  before  due 
can  not  be  shown  in  an  action  by  a  bona  fde  holder  without  notice,  except 
where  the  note  is  declared  void  by  statute;  and  it  was  held,  in  an  action  by 
such  holder,  that  a  defense  could  not  be  set  up  that  the  note  wa.s  delivered 
as  an  escrow.     Valletta.  Parker,  6  Wend.  615. 

A  note  given  on  the  purchase  of  real  estate  held  adversely  is  not  void  by 
statute.     Ibtd. 

Where  a  note  is  adjudged  void  by  a  court  for  the  want,  failure  or  illegal- 
ity of  the  consideration,  it  is  void  only  in  the  hands  of  the  original  owner, 
or  of  those  who  are  chargeable  with,  or  have  had  notice  of  the  consideration. 
IhUl. 

Tlie  indorsement  of  a  note,  in  presumption  of  law,  is  cotemporaneous 
with  the  m:d\ingof  it,  or  at  all  events,  antecedent  to  its  hecoming  due;  if 
tlie  cli'fendaiit,  in  a  suit  by  the  indorsee,  wishes  to  avail  himself  of  payment 
to  tlic  original  liolder.  it  is  iiicumlicnt  ui)on  him  to  show  the  indorsement  to 
have  lieen  sui)sc(iut'nt  to  the  jiayment.  Pinckerton  r.  Bailey,  8  Wend.  600. 
Sec,  also,  Tyler  r.  Young  et  al.,  2  Scam, 
cue 
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RUFUS  p.  BURLTNGAME,     JoHN     B.      BuRLTNGAME    and 

Aquilla  Wren,  appellants,  v.  James  Turner,  ap- 
pellee. 

Appeal  from  Peoria, 

I 

Practice. — Where  amotion  is  made  in  the  Court  belo-w  to  set  aside  an 
issue  as  immaterial  the  fact  should  be  stated  in  a  bill  of  exceptions. 

It  is  not  the  duty  of  the  Court  to  order  a  continuance  on  an  affidavit  filed, 
unless  a  motion  is  made  for  such  continuance. 

It  is  not  the  duty  of  the  Circuit  Court,  of  its  own  motion,  to  set  aside  an 
immaterial  issue. 

A  motioii  to  set  aside  an  immaterial  issue  must  be  made  in  the  Court 
where  the  verdict  is  rendered  if  the  party  wishes  to  raise  the  question  in  the 
Supreme  Court. 

Where  matters  of  law  and  fact  are  both  submitted  to  the  Court  for  trial, 
and  a  jury  waived,  it  is  competent  for  the  Court  after  having  found  the 
issues  for  the  plaintiff,  to  direct  the  clerk  to  assess  the  damages  on  a  promis- 
sory note. 

This  cause  was  heard  in  the  Court  below,  at  the  April 
term,  1839,  the  Hon.  Daniel  Stone  presiding. 

C.  Balance  and  C.  Walker,  for  the  aj^pellants,  cited  the 
following  authorities : 

1  Com.  Dig.  40,  and  authorities  there  cited  ;  1  Chit.  Plead. 
547,  548,  and  authorities  there  cited  ;  E.  L.  349,  483 ;  Gale's 
Stat.  343,  526. 

Wm.  Eeisbt  and  Geo.  T.  Metcalf,  for  the  appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  assumpsit  commenced  in  the  Peoria 
Circuit  Court,  in  favor  of  Turner,  against  Burlingame, 
*Burlingame  and  Wren.     The  declaration  is  in  the     [*589] 
usual  form,  on  a  promissory  note  made   by   the    de- 
fendants below  to  one  Isaac  Cushman,  and  by  him  before  the 
note  became  due,  indorsed  to  Turner.    The  defendants  pleaded 
non-assumpsit,  on  which  issue  was  joined.     They  also  pleaded 
usury.     To  the  plea  of  usury  the  plaintiff   below  demurred, 
and  the  demurrer  was  sustained  by  the  Couit.      The   defend- 
ants then  obtained  leave  to  amend  their  second  plea,  which 
being  done,  issue  was  thereupon  joined  by  the  plaintiff  below. 
It  then  appears  from  the  record  that  an  affidavit  was  tiled  in 
the  cause,  as  if  to  found  an  application  to  the  Court  for  a  con- 

Cited:    Approval  by  court  of  act  of  officer.    3  Scam.  35. 
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tinnance  of  the  case,  to  enable  tlie  defendants  to  procure  tes- 
timony to  support  the  issue  of  usury.  But  it  nowhere  ap- 
pears that  any  motion  was  made  for  a  continuance,  and  of 
course  no  such  motion  was  o-s'erruled. 

The  record  then  states  that  on  the  day  of  filing  said  affida- 
vit, the  parties  agreed  that  both  matters  of  law  and  fact  aris- 
ing in  the  cause,  should  be  tried  by  the  Court,  and  after  hear- 
ing the  evidence  of  both  parties  respectively,  and  arguments 
of  counsel,  and  the  Court  being  fully  advised  therein,  found 
the  issues  for  the  plaintiff,  and  ordered  the  clerk  to  assess  the 
plaintiif's  damages,  which  were  accordingly  assessed ;  and 
thereupon  judgment  was  rendered  for  the  amount  so  assessed. 

The  following  errors  are  assigned  to  reverse  this  judgment, 
to  wit:  1.  The  issue  joined  was  immaterial;  2.  The  Court 
erred  in  not  granting  a  continuance  ;  3.  The  Court  erred  in 
referring  the  assessment  of  damages  to  the  clerk. 

It  does  not  appear  from  the  record  that  any  question  was 
ever  raised  in  the  Circuit  Court,  as  to  the  point  whether  the 
issue  joined  on  the  defendants'  amended  plea  of  usury,  was 
immaterial.  Had  such  a  point  been  made  on  the  trial,  it  ought 
to  have  appeared  by  the  bill  of  exceptions.  For  anything 
that  appears  on  the  record,  the  Circiiit  Court  may  have  treated 
the  issue  as  immaterial.  It,  however,  was  not  the  duty  of  the 
Circuit  Court,  of  its   own  motion,  to  have  set  aside  the  issue. 

The  second  assignment  of  error  is  also  without  foundation. 
The  Court  could  not,  without  motion,  have  granted  a  continu- 
ance. 

It  was  clearly  competent  for  the  Court,  after  having  decided 
the  issues  in  favor  of  the  ]ilaintiff,  to  require  the  clerk  to  assess 
the  damages.  The  action  being  on  a  note  for  money,  the  only 
duty  required  of  tlie  clerk  was  to  calculate  the  interest — a 
matter  merely  of  computation.  {Rust  v.  Frothingham,  Breese, 
2.58.) 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  ajfirmed. 
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*Albeiit    G.    Maxcy,  plaintiff   in    error,  v.     [*590] 
William  Padfield,  defendant  in  error. 

Error  io  Clinfon. 

Justice  court — Judgment  against  defendant  not  served,  error. 
■ — A  justice  of  the  peace  has  no  authority  to  render  a  judgment  against  any 
defendant  who  is  not  served  with  process,  although  one  of  the  defendants  is 
reguliirly  served. 

Appeal — Amendment. — The  Circuit  Court  can  not  amend  the  papers  on 
appeal  from  the  judgment  of  a  justice  of  the  peace,  by  striking  out  the 
name  of  one  of  the  defendants  in  the  Court  below. 

This  was  an  action  originallj  commenced  by  William  Pad- 
field  against  Samnel  McCullongh  and  A.  G.  Maxcy,  before 
William  Johnson,  a  justice  of  the  peace  of  Clinton  county, 
upon  a  promissory  note  made  by  Samuel  McCullough  to  An- 
derson W.  Petty,  and  by  said  Petty  indorsed  to  Samuel  G. 
Smith,  and  by  said  Smith  indorsed  to  A.  G.  Maxcy,  and  by 
said  Maxcy  indorsed  to  the  defendant  in  error. 

The  summons  was  issued  against  McCullough  and  Maxcy, 
and  returned  executed  upon  Maxcy  only. 

On  the  day  set  for  the  trial  of  the  action,  neither  of  the  de- 
fendants appeared  and  judgment  was  rendered  against  them 
by  default.  From  this  judgment  Maxcy  appealed  to  the  Cir- 
cuit Court  of  Clinton  county. 

At  the  next  term  of  the  Circuit  Court,  the  Hon.  Sidney 
Breese  presiding,  Maxcy,  by  Cowles,  his  attorney,  moved  the 
Court  to  dismiss  the  cause  and  reverse  the  judgment  of  the 
justice.  The  Circuit  Court  overruled  said  motion,  and  on 
motion  of  the  plaintilf,  by  Reynolds,  his  attorney,  leave  was 
granted  to  amend  the  papers  by  striking  out  the  name  of 
Samuel  McCullough. 

Thereupon  a  jury  was  called,  and  a  verdict  rendered  for  the 
plaintiff,  and  judgment  entered  upon  said  verdict.  From  this 
judgment  Maxcy  prosecuted  a  writ  of  error  to  this  Court. 

A.  CowLES  and  Benjamin  Bond,  for  the  plaintiff  in  error, 

relied  uj^on  the  following  points  and  authorities  : 

"The  Court  below  had  no  power  to  amend  the  papers — 
1.     Because  it  in  effect  created  a  new  action,  which  was  not 

authorized  by  the  statute    allowing  amendments.     5  Johns. 

160  ;  Kimtnel  v.  Shxiltz  et  'al.,  Breese,  128 ;  Gale's  Stat.  §  7, 

404,  §  35,  410 ;  R.  L.  389,  396. 

Cited  :  Amendment.    11  111.  589  ;  4  Bradw.  82. 
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2.  The  judgment  before  tlie  justice  being  by  default,  and 
the  defense  not  of  a  dilatory  character,  it  was  competent  for 
the  a2:»pellant  to  interpose  the  defense  in  the  Circuit  Court. 
Breese,  96  ;  5  Johns.  160  ;  Forman,  85, 199  {anfe  219). 
[^^591]  *3.  The  cause,  by  appeal  of  one  of  the  defendants 
into  the  Circuit  Court,  will  be  held  as  bringing  both 
defendants  into  the  Circuit  Court,  no  motion  being  made  to 
dismiss  the  appeal  for  that  reason.  The  plaintiii  below  so 
considered  it  hy  moving  to  strike  out  one  of  the  defendants. 

Lyman  Tehmbtjll  and  Joseph  Gillespie  for  the  defend- 
ant in  error,  relied  upon  the  following  points  and  author- 
ities : 

1.  Appeals  from  justices  of  tlie  peace  being  taken  up  de 
7WV0  in  the  Circuit  Court,  and  McCuUough  not  having  joined 
in  taking  the  appeal,  he  was  no  party  to  the  suit  in  the  Cir- 
cuit Court.  Mitcheltree  v.  Spa?'ks,  Forman,  166  {ante  198); 
TindaU  v.  MeeJcer',  Forman  (97  ante  137);  Dedman  v.  Bar- 
her,  Forman  (202  ante  251). 

2.  If  McCullough  was  a  party,  it  was  competent  for  the 
Circuit  Court  under  the  statute  allowing  such  amendments  to 
1)0  made  as  are  necessary  to  a  fair  trial  of  the  cause  upon  its 
merits,  to  permit  the  name  of  McCullough  to  be  stricken  out. 
Conley  v.  Good,  Breese,  96 ;  R.  L.  396,  (Gale's  Stat.  ilO,) 
§  35;  Acts  of  1839,  291. 

3.  To  warrant  the  reversal  of  the  opinion  of  the  inferior 
Court,  in  refusing  to  grant  a  continuance,  and  upon  a  point  in 
relation  to  which  it  has  the  best  opportunity  of  forming  a  cor- 
rect oi)inion,  the  cause  of  error  should  be  clearly  made  out. 
Smith  et  at.  v.  Schultz,  ante  490. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
The  assignment  of  errors  questions  the  regularity  and 
])o\ver  of  the  Court  to  strike  out  the  name  of  one  of  the  de- 
fendants in  the  action  before  the  justice  of  the  peace.  The 
original  summons  was  the  foundation  of  the  action.  The 
l)laintitf  in  that  action  elected  to  misjohi  parties  who,  uj^on  no 
legal  principles,  could  be  joined  in  the  same  action,  and  the 
jutlgmcnt  was  manifestly  erroneous,  as  well  for  the  misjoin- 
<ier,  as  for  rendering  judgment  against  McCullough,  who  had 
not  been  served  with  process.  We  can  not  doubt  that  the 
(.'ourt  had  no  power  to  abate  the  suit  as  to  one  of  the  defend- 
ants, at  common  law,  on  the  plaintiff's  motion,  and  we  do  not 
conceive  that  the  statutes  allowing  of  amendments  relative  to 
proceedings  before  justices  of  the  jieace,  confer  the  power. 
'I'lio  etlect  of  the  ameudmeut  is  to  change  tlie  character  of  the 
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action,  as  to  parties,  and  virtually  to  constitute  a  new  action. 
This  surely  could  never  have  been  the  intention  of  tlie  legisla- 
ture, in  the  several  acts  allowing  amendments  in  the  Circuit 
Courts,  to  proceedings  had  before  justices  of  the  peace. 

The  defendants  might  avail  themselves  of  this  misjoinder, 
but  surely  the  plaintili"  in  the  action  before  the  justice,  could 
not  discontinue  his  cause  as  to  one  of  them,  and  hold  the 
other  liable.  The  cases  cited  to  support  the  power 
to  thus  amend  process,  we  *conceive,  have  no  bear-  [*592] 
ing  on  the  point  before  the  Court,  and  do  not  coun- 
tenance the  amendment. 

The  judgment  is  j-eversed,  as  well  in  regard  to  the  proceed- 
ings and  judgment  before  the  justice,  as  in  the  Circuit  Court 
with  costs.  Judgment  reversed. 


Chaeles  Kettelle,  appellant,  v.  Robeet  Waedell, 

appellee. 

Apinal  from  Peoria. 

The  security  for  costs  required  of  non-residents,  need  not  be  in  the  pre- 
cise words  or  form  given  in  the  statute. 

A  security  for  costs  may  be  signed  in  the  name  of  a  firm. 

This  was  an  action  of  assumpsit  commenced  by  the  appel- 
lee in  the  Circuit  Court  of  Peoria  county,  against  the  appel- 
lant. A  motion  was  made  in  the  Court  below,  at  the  May 
term,  1838,  the  Hon.  Dan.  Stone  presiding,  to  dismiss  the 
cause  for  want  of  a  security  for  costs.  The  motion  was  over- 
ruled and  the  cause  submitted  to  the  Court,  and  judgment  ren- 
dered against  the  appellant  for  $202.16  damages,  together 
with  costs.*  From  this  judgment  an  apjDeal  was  taken  to  this 
Court, 

The  form  of  the  instrument  filed  as  a  security  for  costs,  as 
also  so  much  of  the  case  as  is  necessary  to  be  stated  in  order 
to  understand  the  points  raised,  appear  in  the  opinion  of  the 
Court. 

The  errors  assigned  are  the  following : 

"  1.  There  is  no  legal  bond  for  costs,  the  plaintiff  being  a 
non-resident. 

2.  The  instrument  filed  and  purporting  to  be  a  bond  for 
costs,  is  not  in  the  form  prescribed  by  statute. 

3.  The  insti-ument  filed  does  not  set  forth  the  title  of  the 
Court  nor  the  parties  in  the  cause. 

Cited  ;    Security  for  costs.    3  Scam.  185. 
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4.  The  instrument  is  in  the  plural  and  not  in  the  singular 
number,  as  prescribed  by  statute. 

5.  The  insti-ument  purports  to  be  signed  by  Davis  &  De 
"Wolf,  the  name  assumed  by  a  firm  and  not  by  a  single  respon- 
sible person,  as  required  by  statute. 

6.  The  obligors  do  not  enter  themselves  security,  etc.,  but 
only  as  security,  etc. 

7.  The  obligors  do  not  acknowledge  themselves  bound  to  pay, 
or  cause  to  be  paid,  all  costs,  etc.,  as  prescribed  by  statute." 

[*593]         *H.  P.  Johnson,  for  the  appellant,  cited  E.  L.  title 
Costs,  165-6;  Gale's   Stat.  195;  War)iock\.  Mussell, 
Printed  Opinions,  292,  aiite  383. 

G.  T.  M.  Davis,  for  the  appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  commenced  by  Wardell 
against  Kettelle,  in  the  Peoria  Circuit  Court.  Previous  to 
the  issuing  the  summons  from  the  Court  below,  the  plaintiff 
in  that  Court  hied  in  the  clerk's  office,  a  precipe  and  instru- 
ment of  writing  to  secure  the  costs,  as  follows,  to  wit : 

"State  of  Illinois,  Peoria  county,  sc. 

Ilobert    Wardell  \  Action,  Trespass  on  the 

V.  V      case  on  promises. 

Charles  Kettelle. )      Damages,  $500. 

The  clerk  of  the  Circuit  Court  in  and  for  the  county  of 
Peoria,  will  please  issue  a  summons  in  this  entitled  cause,  di- 
rected to  the  sheriff  of  said  county  of  Peoria,  and  returnable 
at  the  next  term  of  said  Court.  Dated  Alton,  October  11th, 
1837.  Davis  &  De  Wolf, 

Att'ys  for  Pl'ff. 

Same  v.  Same. 

We  do  hereby  enter  ourselves  as  security  for  costs  in  this  en- 
titled cause,  and  acknowledge  ourselves  bound  to  pay  all  costs 
that  may  accrue  either  to  the  opjwsite  party,  or  to  any  of  the 
officers  of  this  Court,  in  pursuance  of  the  laws  of  this  State. 

Davis  &  De  Wolf." 

At  the  next  term  after  the  commencement  of  the  suit,  the 
\  defendant  below  moved  the  Court  to  dismiss  the  cause  for  want 
of  build  for  costs,  which  motion  was  overruled.     The  assign- 
ment of  errors  questions  the  correctness  of  this  decision. 

The  objections  made  here,  are  the  same  that  were  made  to  the 
security  hied  in  the  case  of  Li7in  v.  Buclingham  and  llunt- 
iiKjton,  decided  in  December  term,  1838,  ante  451.  This 
C'ourt  then  decided  that  an  instrument  entii-ely  similai'  to  the 
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one  filed  in  this  case,  was  a  siifficient  compliance  with  the  stat- 
nte  requiring  non-resident  ]:)laintifl:"s  to  tile  security  for  costs 
before   commencing  suit.     The    Circuit  Court   consequently 
decided  correctly  in  refusing  to  dismiss  the  suit. 
The  judgment  is  athrmed  with  costs. 

Judgment  affirmed. 


*Feancis  W.  Simpson,  plaintiff  in  error,  v.     [*594] 
Joseph  P.  Updegraff  and  William  H. 
Randolph,  defendants  in  error. 

Error  to  McDonough. 

A  justice  of  the  peace  has  jurisdiction  of  a  suit  upon  a  note  for  $100,  where 
the  plaintiff  does  not  claim  interest. 

This  was  an  action  instituted  before  a  justice  of  the  peace 
of  McDonough  county,  on  the  22d  day  of  October,  1838,  upon 
the  following  promissory  note  : 

"  $100.00.  On  or  before  the  twentieth  day  of  October,  we 
or  either  of  us  promise  to  pay  John  D.  Walker,  or  bearer,  one 
hundred  dollars,  for  value  received.  Macomb,  April  23d, 
1838.  J.  P.  Ufdegeaff.  [l.s.] 

Wm.  H.  Randolph.   '     [l.s.]  " 
On  the  back  of  which  note  was  written : 

"For  value  received  I  assign  the  within  note  to  F.  W.  Simp- 
son, this  4th  October,  1838. 

John  D.  Walker." 

The  justice  rendered  judgment  for  the  plaintiff,  and  the 
defendants  appealed  to  the  Circuit  Court.  At  the  October 
term,  1839,  the  Hon.  Peter  Lott  presiding,  the  cause  was  called 
for  trial,  and  the  plaintiff"  read  in  evidence  the  note  and  in- 
dorsement, and  thereupon  the  defendants  moved  to  dismiss 
the  suit  for  want  of  jurisdiction  in  the  justice  of  the  peace, 
which  motion  was  sustained  by  the  Court,  the  cause  dismissed, 
and  a  judgment  for  costs  rendered  against  the  plaintiff.  The 
plaintiff  excei)ted  to  the  opinion  of  the  Court,  and  embodied 
the  facts  in  a  bill  of  exceptions,  which  was  signed  and  sealed  by 
the  judge,  and  the  cause  brought  to  this  Court  by  writ  of  error. 

A.  Williams  and  S.  H.  Little,  for  the  plaintiff  in  error. 
Cited:    Jurisdiction  of  justice.   24  111.  114;  2  Gilm.  392. 
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O.  H.  BkowSing,  for  the  defendants  in  error. 

Bkowne,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  a  suit  by  the  plaintiff  against  the  defendants,  be- 
fore a  justice  of  the  peace  of  McDonough  county,  on  a  promis- 
sory note  for  the  payment  of  one  hundred  dollars.  The 
justice  of  the  peace  who  tried  the  cause  gave  judgment  for 
the  plaintift's  for  the  sum  of  one  hundred  dollars  and  costs. 
Updegralf  and  Randolph  appealed  from  the  decision  of  the 
justice  to  the  Circuit  Court  of  McDonough  county.  "When 
the  cause  came  on  to  be  tried,  the  defendants,  Ujide- 
[*595]  graff  and  Randolph,  by  their  attorneys,  moved  *the 
Court  to  dismiss  the  appeal,  becaiise  the  justice  of  the 
])eaee  had  no  jurisdiction  of  the  cause.  The  motion  was  sus- 
tained by  the  Court,  and  the  cause  dismissed.  To  reverse  the 
decision  of  the  Circuit  Court,  this  writ  of  error  is  brought. 
The  statute  giving  jurisdiction  to  justices,  page  402,  Sec.  1, 
Scammon's  Revised  Laws,  (Gale's  Stat.)  provides ;  "  That  jus- 
tices of  the  peace  in  this  State  shall  have  jurisdiction  within 
their  respective  counties,  to  hear  and  determine  all  civil 
suits  for  any  debts  or  demands  of  the  following  description, 
viz. :  for  any  debt  claimed  to  be  due  on  a  promissory  note,  etc., 
where  the  whole  amount,  etc.,  shall  not  exceed  one  hundred 
dollars.  It  seems  clear  that  the  justice  of  the  peace  had  juris- 
diction. It  comes  within  the  letter  and  spirit  of  the  law 
conferring  jurisdiction  on  justices  of  the  peace.  For  these 
reasons,  the  judgment  of  the  Circuit  Court  of  JMcDonough 
county  must  be  reversed  with  costs ;  and  as  the  sum  claimed 
by  tlie  plaintitf,  is  certain,  judgment  is  render?;d  here  for  one 
hundred  dollars  with  costs. 

Judijment  reversed^  and  judgment  rendered  in  this  Court. 


Charles  Balance,  appellant,  v.  William  Frisby  and 
George  T.  Metcalf,  appellees. 

Appeal  from  Peoria. 

The  prayer  for  an  appeal  from  the  Circuit  to  the  Supreme  Court,  may  be 
made  at  any  time  during  the  term  in  which  the  judgment  is  rendered. 

Thk  appellees  moved  the  Court  to  dismiss  this  appeal,  for 
the  reason  that  "  the  apjjcal  was  not  .jjrayed  at  the  time  of 
rendering  the  judgment  in  the  Court  below,  but  several  days 
afterward." 
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The  record  shows  that  the  judgment  of  the  Court  below 
was  rendered  on  the  16th  day  of  October,  1839  ;  that  the  ap- 
pellant moved  for  a  new  trial  on  the  23d  of  the  same  month, 
which  was  overruled  on  the  same  day  ;  and  that  on  the  26th 
of  the  same  month  the  ap]ieal  was  prayed  and  granted.  All 
these  proceedings  were  had  at  the  October  term  of  the  Court 
below. 

"W".  Feisbt,  for  the  appellees. 

C.  Walkee,  for  the  appellant. 

Per  Curiam : 

The  appeal  was  prayed  in  due  season.  The  practice  has 
been  uniformly  to  permit  appeals  to  be  pra3^ed  for  at  any  time 
during  the  term  of  the  Court  in  whicb  the  judgment  is 
rendered. 

The  motion  is  overruled. 

Motion  overruled. 


*JosEPH  Emeeson,  appellant,  v.  George  W.     [*596] 
Clark,  appellee. 

Apx>eal  from  Scott. 

An  appeal  from  the  Circuit  to  the  Supreme  Court,  where  the  judgment  is 
final,  and  amounts  to  $20  exclusive  of  costs,  or  relates  to  a  franchise  or  free- 
hold, is  a  matter  of  right. 

This  was  a  motion  to  dismiss  the  appeal  because  the  same 
was  granted  upon  condition  that  the  defendant  should  verify 
by  his  own  affidavit,  within  twenty  days,  two  papers  produced 
on  the  trial  by  the  parties,  but  which  were  not  in  Court  when 
the  bill  of  exceptions  was  made  up.  Upon  such  verification, 
said  papers  were  to  be  included  in  the  bill  of  exceptions. 

"Wm.  BbowNj  for  tbe  appellee. 

JosiAH  Lamboen,  for  the  appellant. 

Per  Curiam  : 

The  statute  gives  an  appeal  in  all  eases  where  the  judgment 
appealed  from  is  final,  and  amoimts  to  the  sum  of  twenty  dol- 
lars, exclusive  of  costs,  or  relates  to  a  franchise  or  freehold. 
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The  party  had  a  right  to  his  appeal  upon  giving  bond  and  se- 
curity, without  any  other  conditions.  The  Coiirt,  upon  this 
motion,  will  not  investigate  the  propriety  of  the  Circuit 
Court's  permitting  the  papers  to  be  verified  by  the  affidavit  of 
the  party. 

This  motion  is  overruled. 

Motion  overruled. 
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ABATEMENT. 

1.  Objections  in  the  nature  of  a  plea  in  abatement,  must  be  made  in  the 

first  instance.  It  is  too  late  to  make  them  on  appeal.  Pearce  et  al.  v. 
Stcan,  _  _      266 

2.  The  judgment  for  the  defendant  on  a  plea  in  abatement,  -whether  it  be  an 

issue  in  fact  or  in  law,  is  that  the  writ  or  bill  be  quashed;  or  if  a  tem- 
porary disability  or  privilege  be  pleaded,  that  the  plaint  remain  without 
day,  until,  etc.     McKinstry  v.  Pennoyer  et  al.,  319 

3.  On  an  issue  in  fact,  the  defendant  is  entitled  to  costs,  but  not  on  an  issue 

inlaw._   Ihid.,  319 

4.  Infancy  is  not  a  dilatory  plea.     Greer  v.   Wheeler,  554 

5.  Where  a  contract  is  joint,  and  only  one  of  the  makers  are  sued,  the  non- 

joinder of  the  other  parties  can  be  taken  advantage  of  only  by  plea  in 
abatement.    Lurton  v.  Gilliam  et  al.,  hll 

ACCESSORY. 
See  Teespass,  5. 

ACTION. 

1.  A  scire  facias  to  foreclose  a  mortgage,  is  proceeding  in  rem,  and  not 

an  action  in  the  ordinary  acceptation  of  that  term.  J^enard  v. 
Marks,  •  ^  25 

2.  The  issuing  of  the  summons,  is  the  commencement  of  a  suit.    Feazle  v. 

Simpson  et  al.,  30 

3.  Where  by  a  contract  G.  and  K.  were  to  build  a  mill  for  C. ,  and  four  months 

after  the  contract  should  be  completed,  C.  was  to  pay  them  $150:  Held 
that  they  could  not  sustain  an  action  for  the  $150  until  the  expiration  of 
four  months  from  the  time  the  services  were  offered  to  be  performed, 
although  they  were  prevented  from  completing  the  contract  by  the  con- 
duct of  C.     Crocker  v.  Goodsell  et  al.,  107 

4.  Debt  is  the  proper  action  to  bring  for  a  violation  of  an  ordinance  of  an 

incorporated  town.     Israel  et  al.  y.  Toivn  of  Jacksonville,  290 

he  law  is  well  settled,  that  where  there  is  a  written  contract  to  perform- 
a  particular  piece  of  work,  and  the  workman  performs  a  part  of   the 
work,  and  is  prevented  from  finishing  it  by  the  other  party,  that  he  may 
treat  the  contract  as  rescinded,  and  recover  the  value  of  his  labor  in  an 
action  of  assumpsit.     Butts  v.  Huntley,  410 

5.  A  constable  who  has  collected  an  execution  issued  upon  a  judgment  re- 

covered in  a  suit  by  attachment,  and  paid  the  money  over  upon  the  or- 
der of  the  plaintiff  in  the  attaclnnent,  is  not  liable  to  an  action  by  the 
attachment  debtor — after  the  reversal  of  such  judgment  on  appeal — for 
the  money  so  collected  and  paid  over.  Nor  is  he  liable  to  a  garnishee 
of  whom  he  has  collected  money  on  such  execution.     Elliot  v.  Sneed, 

517 
7.  Wliere  a  constable  collected  money  upon  a  judgment  obtained  by  W. 
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against  R.,  before  a  justice  of  the  peace,  and  paid  the  same  to  G.,  upon 
the  oi'der  of  E.,  to  whom  the  judgment  was  assigned;  and  afterward 
the  judgment  was  reversed  on  appeal,  and  the  constable  paid  the  money 
back  which  he  had  collected  of  R.:  Held,  that  E.,  the  assignee  of  the 
judgment,  was  not  liable  to  refund  the  money  to  the  constable,  W.  alone 
being  liable.     Ibid.,  517 

S.  Where  a  constable  collected  money  on  an  execution  issued  upon  a  judg- 
ment which  Avas  afterward  reversed,  and  paid  the  money  over,  upon 
the  order  of  the  plaintiii";  and  after  the  reversal  of  the  judgment,  the 
constable  paid  back  the  money  to  the  defendant:  Held,  that  the  consta- 
ble might  maintain  an  action  against  the  plaintiff,  for  money  paid  to 
his  use.     Ibid.,  517 

9.  The  bringing  of  a  suit  to  recover  back  the  consideration  money,  after 

a  breach  of  the  contract,  is  equivalent  to  an  express  disaffirmance  of  the 
contract;  and  to  be  regarded  as  sufficient  evidence  of  the  determination 
of  the  party  to  treat  it  as  rescinded,  as  the  consideration  can  only  be  re- 
covered back  on  the  ground  of  a  disaffirmance  of  the  contract.  Her- 
rington  v.  Hnbbard,  569 

10.  A  party  can  not  proceed  to  recover  in  an  action  at  law,  the  consideration 
paid  on  a  contract,  and  proceed  concurrently  in  a  court  of  equity,  for  a 
specific  performance  of  the  same  contract ;  because  a  recovery  at  law  is 
based  on  an  actual  or  constructive  disaffirmance  of  the  contract;  and  a 
party  can  not  obtain  a  decree  for  a  specific  execution  of  a  contract,  by  a 
judgment  at  law,  pronounced  disaffirmed.     Ibid.,  569 

11.  Semblc,  That  an  action  of  covenant,  to  recover  damages  for  the  non- 
performance of  a  contract,  may  be  proceeded  in  concurrently  with  pro- 
ceedings in  chancery,  to  compel  a  specific  performance.     Ibid.,         569 

See  Administrator;  Bank,  .3;  Constable;  Fees;  Ijiprovements;  Ma- 
licious Prosecution;  Mischievous  Animals;  Obstruction;  Scire 
Facias;  Slander;  Trespass. 

ADMINISTRATOR  AND  EXECUTOR. 

1.  A  judgment  for  costs  can  not  be  rendered  against  an  administrator  in  his 

personal  character.  Church  et  al.  v.  Jcwettet  al.,  55;  Bailey  v.  Camp- 
bell, _        ;  no 

2.  Courts  of  Probate  have  power  to  revoke  letters  qf  administration  obtained 

through  fraud.     Marston  v.  Wilcox,  60 

3.  The  rigiit  to  inquire  whether  a  fraud  has  been  practiced,  is  a  necessary  in- 

cident to  the  power  given  by  statute,  "to  hear  and  determine  the  right 
of  a(huinistration."     Ibid.,  60 

4.  Under  the  general  issue,  in  an  action  by  an  administrator,  proof  that  the 

plaintiff  had  received  letters  of  administration  upon  the  estate  of  his  in- 
testate, is  unnecessary.  The  fact  whether  he  was  or  was  not  an  admin- 
istrator, is  not  put  in  issue.     McKinlcij  v.  Bradoi.  64 

5.  If  an  administrator  act  honestly  and  prudently,  though  there  be  a  less 

to,  or  a  total  diminution  of  the  intestate's  estate,  he  will  not  be  liable. 
Where  M.,  an  administrator  in  Illinois,  employed  an  ag(>nt  in  Virginia, 
to  collect  a  demand  due  to  his  intestate's  estiito  from  a  resident  in  Vir- 
ginia, and  the  agent  coMectod  the  money  and  appropriated  the  same 
to  liis  own  use,  hut  never  accounted  for  it  to  M.:  Held  that  as  M. 
had  been  guilty  of  no  misconduct,  and  had  acted  in  good  faitii,  he  was 
not  liablefor  Ihe  loss  of  \ho  money.     Christ;/  et  al.  v.  MrBride,  75 

Qiut'rc:  Is  an  administrator  in  tliis  State  bound  to  collect  debts  due  his  in- 
testate's estate,  fnna  residents  of  other  States?     Ibid.,  75 

6.  For  a  l)reach  in  the  condition  of  the  bond  of  an  executor,  an  nction  may 

be  maintained  against  any  one  or  more  of  the  obligors  in  such  bond. 
The  connnon  law  in  this  particular  is  changed  by  statute.  The  Pcojile 
V.  Miller  et  al.,  _      _  88 

7.  It  is  not  necessary  to  est.ablish  a  derastarif  previous  to  instituting  a  suit 

on  an  executor's  bond.  The  statute  has  dispensed  with  the  proof  of  a  de- 
vastavit.   Ibid.,  83 
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8.  The  Statute  of  Wills  gives  an  action  against  the  obligors  in  an  executor's 

bond,  in  cases  of  neglect  or  refusal  to  comply  with  any  of  the  provisions 
of  the  law  governing  the  conduct  of  the  executor,  as  also  in  cases  where 
any  one  or  more  of  the  covenants  in  his  bond  are  violated.     Ihul.,        83 

9.  A  Court  of  Probate  has  no  power  to  render  a  judgment  in  favor  of  heirs 

or  devisees,  against  an  executor  or  administrator  for  failing  or  refusing 
to  pay  over  to  such  heirs  or  devisees,  their  distributive  portions  of  the 
estate  of  the  deceased.     Piggoftv.  Ramey  et  ah,  145 

10.  If  an  executor  or  administrator  fail  or  refuse  to  comply  with  the  order 
of  the  Court  of  Probate,  requiring  him  to  make  such  pajnnent,  the  rem- 
edy is  by  attacliment  for  contempt  of  court.     Ibid.,  145 

11.  An  administrator  is  not  bound  upon  the  exhibition  by  a  creditor  of  his 
claim  against  the  estate  of  the  intestate,  to  set  oif  any  debt  or  demand 
such  estate  may  have  against  such  creditor;  and  his  failing  to  do  so,  will 
not  bar  such  debt  or  demand.     Morton  v.  Bailey  et  ah,  213 

12.  A  justice  of  the  peace ias  no  jurisdiction  of  a  suit  for  a  demand  exceed- 
ing twenty  dollars,  in  which  an  administrator  is  a  party,  except  for  debts 
due  for  property  purchased  at  an  administrator's  sale.  Leigh  v.  Mason 
etal.,  249 

13.  The  act  of  1827  did  not,  like  the  act  of  1829,  require  that  application  to 
sell  real  estate  by  administrators,  should  be  made  to  the  Circuit  Court 
of  the  county  in  which  administration  was  granted.  Under  that 
act,  an  application  to  the  Circuit  Court  of  the  county  in  which  the  real 
estate  was  situated,  was  sutBcient.     Smith  et  al.  v.  Hileman,  323 

14.  §  6  of  the  act  of  1827,  required  that  an  administrator's  deed  of  real  es- 
tate, should  set  forth  "  at  large,  the  order  of  the  Circuit  Court  directing 
the  sale."  A  recital  of  the  substance  of  such  order,  is  not  a  compliance 
with  the  act.     Ibid.,  328 

15.  The  Circuit  Court  has  no  power  to  direct  a  sale  of  real  estate  by  an  ad- 
ministrator, to  be  made  for  any  other  funds  than  the  legal  currency  of 
the  State.  The  direction  to  take  payment  in  notes  of  the  State  Bank  of 
Illinois  was  not  warranted  by  law.  But  such  direction  did  not  render 
the  proceedings  void,  but  voidable  only.  Such  a  direction  does  not  ren- 
der a  record  of  an  order  of  sale  inadmissible  as  evidence.     Ibid.,      323 

16.  An  administrator's  deed  under  the  act  of  1827,  which  does  not  contain 
the  order  "  at  large,"  for  the  sale  of  the  premises,  is  insufficient,  and 
can  not  be  received  as  evidence  in  an  action  of  ejectment,  to  support  the 
title  of  the  grantee  in  such  deed.    Ibid.,  323 

ADMISSIONS. 

1.  The  admission  of  an  affidavit  for  a  continuance,  on  the  ground  of  the  ab- 
sence of  a  material  witness  in  evidence,  is  an  admission  of  the  truth  of 
the  facts  which  the  affidavit  states  can  be  proved  by  such  witness,  and 
they  can  not  be  contradicted.     Willis  v.  The  People,  399 

See  Evidence,  17. 

ADVERSE  PARTY. 
See  .Justices  of  the  Peace,  21,  24. 

AFFIDAVIT. 

See' Bill  OF  Exceptions,  16;  Continuance,  3,  4,  7,  8;  Criminal  Law, 
14;  Practice,  15,  17,  33,  62,  lOO.MOl,  120,  124,  131;  Process,  10. 

AGENT  AND  PRINCIPAL. 
See  Adstinistrator  and  Executor;  Attorney;  Power  op  Attorney. 

AGREEMENT. 
See  Contract. 
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ALTERATION  OF  PROCESS. 

See  Process,  1. 

1 

ALIMONY. 

1.  On  a  bill  filed  alleging  a  desertion  for  more  than  two  years,  and  answer 

confessing  the  desertion,  but  justifying  it  on  account  of  repeated  cruel- 
ty on  the  part  of  the  complainant,  the  jury  having  found  the  charge  of 
desertion  to  be  true  as  alleged  in  the  bill,  the  Court  entered  a  decree 
that  the  bands  of  matrimony  be  dissolved,  and  that  alimony  be  al- 
lowed to  the  respondent  for  the  support  of  herself  and  child,  and  that 
the  cause  be  continued  to  the  nert  term  of  the  Court,  for  the  pur- 
pose of  inquiring  into  the  amount  proper  to  be  allowed.  At 
the  next  term  of  the  Court,  the  same  evidence  was  admit- 
ted on  the  hearing  of  the  question  in  relation  to  the  alimony, 
which  had  been  admitted  on  the  hearing  of  the  application  for  divorce, 
though  objected  to  by  respondent;  and  a  decree  for  one  cent  alimony, 
and  that  each  party  should  pay  the  costs  incurred  by  each,  on  the  appli- 
cation for  alimony :  jff^?^,  that  said  testimony  must  have  been  irrele- 
vant to  an  inquiry  on  the  question  of  alimony,  the  onl}''  question  re- 
maining to  be  decided,  and  that  it  was  error  to  admit  the  same ;  and 
that  the  allowance  of  a  nominal  amount  of  alimony,  was  a  virtual  re- 
scinding of  the  judgment  of  the  Circuit  Court  at  the  previous  term. 
Rearis  v.  Heavis,  242 

2.  The  final  judgment  of  the  Court  should  have  decreed  a  yearly  allowance 

commensurate  to  the  support  of  the  wife  and  child,  in  proportion  to  the 
husband's  ability,  and  her  condition  in  life.     Ibid.,  242 

3.  The  order  that  the  wife  should  pay  costs,  was  also  erroneous.    Ibid.,  242 

ALIEN". 

1.  An  alien  is  not  qualified  to  serve  as  a  juror  in  any  case.     Guykotcski  r. 
The  People,  476 

ANIMALS. 

See  Mischievous  Animals. 

AMENDMENT. 

1.  A  complainant  has  an  unquestionable  right  to  amend  his  bill  in  equity, 

before  answer  filed,  and  in  many  cases,  after  and  before  replication 
filed.     DrouUardv.  Baxter  et  al.,  191 

2.  A  scire  facias  may  be  amended.     Marshall  v.  Maury,  231 

3.  Applications  to  amend  the  pleadings  in  a  cause,  are  addres§ed_to  the 

sound  discretion  of  the  Court,  and  the  allowance  of  such  applications 
can  not  be  assigned  for  error.     PhilHj)s  v.  Dana,  498 

4.  Where  an  amendment  to  a  declaration  IS  a  matter  of  subst<ince,  it  enti- 

tles the  defendant  to  a  continuance  of  the  cause.  Covell  et  al.  v. 
Marks,  525 

See  Appeal;  Attachment;  Mistake,  2,  3;  Recokd,  1,  2. 

APPEAL. 
From  Justices  of  the  Peace. 

1.  Appeals  from  the  judgments  of  justices  of  the  peace,  must  be  tried  in  the 

Circuit  Court  de  novo.     Tindall  v.  Meeker,  137 

2.  Where  a  judgment  is  rendered  by  a  justice  of  the  peace  upon  a  note  bear- 

ing interest,  and  an  appeal  is  taken  to  the  Circuit  Court;  in  computing 
the  amount  due  on  the  note,  interest  should  be  calculated  upon  the 
note  to  the  time  of  the  rendition  of  the  judgment  in  the  Circuit  Court 
and  not  on  the  judgment.     Ibid.,  lo7 

640 


INDEX.  001 

3.  On  appeal  from  a  judgment  of  a  justice  of  tlic  peace,  the  Circuit  Court 

should  give  judgment  for  the  amount  that  may  be  due,  althougli  that 
amount  inay  exceed  the  jurisdiction  of  a  justice;  provided  the  justice 
had  jurisdiction  at  the  time  of  the  coinmeiicement  of  the  suit.  The 
rule  is,  if  an  inferior  court  has  jurisdiction  ab  origine,  no  subsequent 
fact  arising  in  the  case  can  defeat  it.     Ibid.,  lo7 

4.  Where  a  judgment  is  rendered  by  a  justice  of  the  peace  against  two  de- 

fendants, and  one  of  them  only  appeals  to  the  Circuit  Court,  the  cause 
should  be  docketed  against  the  appellant  only.     Mifchelfree  v.  SjMrkft, 

198 

5.  Where  an  appeal  is  taken  from  a  justice  of  the  peace  to  the  Circuit  Court, 

if  the  justice  had  jurisdiction  of  the  suit  when  it  was  commenced  before 
him,  t|ie  Circuit  Court  may  render  judgment  for  a  sum  exceeding 
f  100,  if  'such  excess  is  for  interest  that  has  accrued  subsequent  to  the 
rendition  of  the  judgment  by  the  justice  of  the  peace.     Ibid.,  198 

6.  On  an  appeal  from  a  justice  of  the  peace  to  the  Circuit  Court,  if  the  ap- 

peal bond  filed  be  wholly  insulEcient,  the  Circuit  Court  should  allow  a 
new  bond  to  be  filed.  It  is  error  to  refuse  an  application  to  file  sucli 
new  bond.     Dedman  v.  Barber,  254 

7.  No  appeal  or  writ  of  certiorari  can  be  taken  from  the  judgment  of  a  jus- 

tice of  the  peace,  in  a  suit  brought  to  recover  an  assessment  upon  a 
member  of  a  class,  made  under  §  45  of  the  Militia  Law.     Yimt  v.  Broini , 

264 

8.  The  statute  does  not  authorize  appeal  bonds  to  be  amended  in  criminal 

cases.  The  statute  regulating  appeals  in  civil  cases  is  otherwise.  Sicaf- 
fordv.  The  People,  289 

9.  In  appeals  from  justices  of  the  peace,  where  an  appeal  bond  is  decided  to 

be  insufficient,  the  statute  is  iniperative  that  the  Court  shall  permit  "  a 
good  and  sufficient  bond  "  to  be  filed.     Hub}>ard  et  ah  v.  Freer,      467 

10.  Where  the  appeal  bond  was  signed  by  one  of  the  two  appellants,  as  fol- 
lows, "  Hubbard  &  Co.  [Seal]."  Held,  that  the  bond  was  amendable. 
Ibid.,  _  467 

11.  It  is  not  necessary  that  the  bond  given  on  a,n  appeal  from  the  judgment 
of  a  justice  of  the  peace  to  the  Circuit  Court,  should  be  entered  into 
before  the  clerk  of  said  court,  or  in  his  office.  It  is  sufficient  if  it  be 
duly  executed,  and  filed  in  the  clerk's  office.     Waldo  et  al.  v.  Arereff, 

_  487 

12.  The  issuing  of  a  summons  and  siipersedeas,  on  appeal  from  a  judgment- 
of  a  justice  of  the  peace,  is  evidence  that  the  appeal  bond  is  approved  bv 
the  clerk.     Ibid.,  ..."  "^87 

13.  On  an  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the  Circuit 
Court,  if  the  bond  be  ever  so  defective,  the  court  nevertheless  should  al- 
low a  good  and  sufficient  bond  to  be  filed.     Ibid.,  487 

14.  Appeals  for  the  removal  of  causes  from  an  inferior  to  a  superior  court, 
for  the  purpose  of  obtaining  trials  de  novo,  are  unknown  to  the  com- 
mon law,  and  can  only  be  prosecuted  where  they  are  expressly  given  by 
statute.     The  Schooner  Coni<fitutioii  v.  Woodicorth,  511 

15.  In  order  to  enable  the  owner  or  consignee  of  a  vessel  attached  under  the 
''Act  authorizing  the  seizure  of  bonis  and  other  vessels  by  attach- 
ment,'''' to  take  an  appeal  from  the  judgment  of  a  justice  of  the  peace  in 
such  case,  he  should  make  himself  a  party  defendant  to  the  suit  before  the 
justice.     Ibid.,  511 

16.  Sed  quere.  Whether  an  appeal  can  be  taken  from  the  judgment  of  a  jus- 
tice of  the  peace  under  that  act.     Ibid.,  511 

17.  An  appeal  lies  from  the  decision  of  two  justices  of  the  peace  under  the 

"  Act  regulating  Inclosiires."     HoUiday  v.  Swailes,  515 

18.  The  Circuit  Court  can  not  amend  the  papers  on  appeal  from  the  judg- 
ment of  a  justice  of  the  peace,  by  striking  out  the  name  of  one  of  the 
defendants  in  the  Court  below.     Maxctj  v.  Fadfield,  590 

From  Probate  Court. 

19.  As  the  statute  makes  no  provision  for  amending  the  bond,  or  for  filing 
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a  new  bond,  in  the  case  of  a  defect  in  the  bond  filed  on  appeal  from  the 
Probate  Court,  an  application  so  to  do,  is  necessarily  addressed  to  the 
discretion  of  the  Court,  and  the  manner  of  the  exercise  ot^that  discre- 
tion can  not  be  assigned  for  error.     Grain  v.  Bail  en  et  al.,  821 

20.  Qiiere,  Whether  the  Circuit  Court  can  not,  in  its  discretion,  authorize 
the  amendment  of  an  appeal  bond,  in  case  of  an  appeal  from  the  Pro- 
bate Court.     Ibid.,  .  321 

21.  In  appeals  from  the  Probate  *  Court  to  the  Circuit  Court,  the  statute 
requires  that  the  appeal  bond  shall  be  made  payable  to  the  Peo- 
ple of  the  State  of  Illinois.  A  bond  paj^able  to  the  appellee,  is  not  in 
compliance  with  the  statute.     Ibid.,  321 

From  the  Trial  of  the   Right  of  Prox>erty. 

22.  Objections  in  the  nature  of  a  plea  in  aliatement  must  be  made  in  the 
first  instance.  It  is  too  late  to  make  them  on  appeal.  An  appeal  from 
the  decision  of  a  jury,  upon  the  trial  of  the  right  to  property  levied  on 
execution,  must  be  taken  at  the  trial,  and  the  appeal  bond  executed 
before  the  Court  is  dissolved.  An  appeal  bond  filed  the  daya'terthe 
trial,  is  not  sufficient.  If  an  appeal  be  irregularly  taken  to  the  Circuit 
Court,  from  the  verdict  of  a  jury  on  the  trial  of  the  right  of  property 
before  a  justice,  and  the  appellee  appear  in  the  Circuit  Court,  he  waives 
all  objections  to  the  irregularity  of  the  appeal.     Pearce  et  al.  v.  Stcaii, 

23.  A  motion  to  dismiss  an  appeal  from  the  verdict  of  a  jury  on  the  trial  of 
the  right  of  property  before  a  sheriff,  is  addressed  to  the  discretion  of 
the  Court,  and  the  decision  of  the  Circuit  Court  on  such  motion,  cannot 

V     be  assigned  for  error.     Sheldon  v.  Reihle  et  al.,  519 

24.  A  bond,  on  appeal  from  a  sherift"s  jury  on  the  trial  of  the  right  of  prop- 
erty, may  be  executed  by  an  attorney  in  fact.    Ibid.,  ■         519 

To  the  Siq^reme  Court. 

25.  Where  a  bill  of  exceptions  signed  and  sealed  by  the  judge,  and  an  ap- 
peal bond  were  lodged  in  the  clerk's  office,  but  not  marked  fled :  Held, 
that  they  were  not  part  of  the  record  in  the  cause,  and  that  the  apjieiil 
must  be  dismissed.     Holmes  v.  Parker  et  al.,  567 

26.  On  appeal  from  the  Circuit  to  the  Supreme  Court,  a  variance  between 
the  amount  of  the  judgment  appealed  from,  and  the  amount  recited  in 
the  bond  is  fatal,  though  the  variance  occurred  through  the  mistake  oi- 
inadvertence  of  the  clerk  of  the  Circuit  Court.  Brooks  etal.x.  Toini 
of  .Tacksoimlle,  568 

27.  Where  an  appeal  is  dismissed,  the  court  Avill  not  permit  the  transcript 
of  the  record  to  be  withdrawn  for  the  purpose  of  bringing  a  writ  of 
error.     Ibid.,  ^  568 

28.  Tlie  prayer  for  an  appeal  from  the  Circuit  to  the  Supreme  Court,  may 
1)0  made  at  any  time  during  the  term  in  which  the  judgment  is  rendered. 
Balance  v.  Frisbij  et  al.,  595 

29.  An  appeal  from  the  Circuit  to  the  Supreme  Court,  where  the  judgment 
is  iinai,  and  amounts  to  $20  exclusiv(>  of  costs,  or  relates  to  a  franchise 
or  freehold,  is  a  matter  of  right.     Emerson  v.  Clark,  696 

See  Attounky,  4,  5,  6;  Bond,  1,  8. 

APPEARANCE. 

1.  WHiere  C.  and  W.  were  joined  as  defendants*  in  a  suit  and  process  served 

only  on  C,  and  the  defendants'  attorney  in  a  denuu-rer  to  the  declara- 
tion used  the  language '' detendants  come  I >y  their  attorney  and  de- 
fend," etc..  but  in  the  subsequent  plendings  used  only  the  name  of  C.  : 
Hild,  that  he  did  not  thereby  enter  W.'s  appearance.  Clemson  et  al. 
V.  State  Bankif  Illinois,  4,"') 

2.  Irregularity  of  process,  whether  the  process  bo  void  or  voidable,  is  cured 

by  nppearance  without  objection.     Easton  et  al.  v.  Altum,  250 
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3.  The  want  of  a  seal  to  a  summons  can  not  be  taken  advantage  of  after  an 

appearance.     Ibid.,  250 

4.  When  an  attorney  commences  an  action  in  the  name  of  another,  or  ap- 

pears for  another,  the  Court  will  presume  that  he  has  authority  to  do 
so,  until  the  contrary  appear.     Ransom  v,  Jones,  291 

APPOINTMENT. 
See  Clerk;  Constable,  5,  6,  7. 

APPROPRIATION. 
See  Public  Lands,  7,  8,  12. 

ARBITRATION. 

See  Referees. 

ARREST  OF  JUDGMENT. 

1.  Where  the  verdict  of  the  jury  in  a  trial  for  larceny,  was,  "  We,  the  jury, 
find  the  defendant  guilty,  and  sentence  him  to  the  penitentiary  for  the 
term  of  three  years,"  and  a  motion  was  made  in  arrest  of  judgment,  be- 
cause the  value  of  the  property  stolen  was  not  stated  in  the  verdict: 
Held,  that  the  defect  was  fatal,  and  that  the  judgment  should  have  been 
arrested.    HlgJiland  v.  The  People,  392 

ARSON. 
See  Indictment,  1. 

ASSAULT  AND  BATTERY. 

1.  Tlie  venue,  in  an  action  for  assault  and  battery  is  transitory.    Hurleij  v. 

Marsh  et  al.,  329 

2.  Where  a  declaration  stated  that  the  assault  and  battery  were  committed 

"  at  MontebeUo,  in  the  county  of  Hancock,  and  within  the  jurisdiction 
of  this  court,"  Held,  that  it  was  unnecessary  to  prove  that  the  assault 
and  battery  were  committed  within  the  town  of  Montebello.   Ihid.,  329 

See  Indictment,  3. 

ASSESSMENT  OF  DAMAGES. 
See  Damages. 

ASSIGNMENT  AND  ASSIGNEES. 

1.  Deeds  or  obligations  containing  mutual  covenants,  are  not  assignable. 

Beezley  v.  Jones,  34 

2.  One  covenant  in  an  obligation  or  contract  containing  several  covenants. 

can  not  be  assigned  without  the  other.     Ibid.,  34 

3.  Semble,  That  instruments  in  writing  for  the  conveyance  of  land,  or  for 

the  performance  of  personal  duties,  are  not  assignable.    Ibid.,  34 

See  Evidence,  47;  Promissory  Notes. 

ATTACHMENT. 

1.  In  order  to  enable  the  owner  or  consignee  of  a  vessel  attached  under  the 

"  Act  authorizing  the  seizure  of  boats  and  other  vessels  by  attachment,'" 
to  take  an  appeal  from  the  judgment  of  a  justice  of  the  peace  in  such 
case,  he  should  make  himself  a  party  defendant  to  the  suit,  before  the 
justice.     The  Schooner  Constitution  v.  Nelson  Woodworth,  511 

2.  Sed  quaere.  Whether  an  appeal  can  be  taken  froin  the  judgment  of  a 

justice  of  the  peace,  under  that  act.     Ibid.,  511 

3.  On  the  trial  of  the  right  of  property  levied  on  by  attachment,   the  writ. 
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of  attachment  and  return  thereon,  are  admissible  in  evidence.  Shel- 
don v.  Eeihle  et  aL,  '  519 
4.  Where  an  attachment  bond  was  signed  by  the  principal,  Hunter,  and 
surety,  but  no  seals  were  affixed  to  the  bond,  and  the  defendant  mo^'ed 
to  dismiss. the  suit  for  want  of  a  sufficient  bond;  and  thereupon  the 
plaintiff  moved  that  Hunter  be  allowed  to  amend  the  bond  by  atfixing- 
a  seal,  which  motion  the  Court  overruled  and  dismissed  the  suit.  Held. 
that  the  decision  was  correct,  as  the  motion  to  amend  did  not  extend  to 
both  obligors.     Hunter  v.  Ladd,  551 

See  Constable,  8,  9,  10;  Contempt  op  Court;  Evidence,  7,  8,  34,  56; 
Right  op  Property,  7,  13,  14. 

ATTORNEY. 

1.  A  lawyer  employed  to  defend  a  suit  is  not  authorized  to  consent  to  the 

entry  of  a  judgment  against  his  client,  without  his  assent.  His  doing 
so  is  a  violation  of  the  confidence  reposed  in  him,  and  if  done  with  a 
corrupt  intent,  involves  such  a  degree  of  moral  turpitude,  as  would 
authorize  the  Court  to  strike  his  name  from  the  Roll  of  Attorneys. 
The  Peoples.  Lamhorn,  128 

2.  In  general,  where  the  complainant  is  not  the  person  injured,  application 

for  a  rule  against  an  attorney  to  show  cause  why  his  name  should  n  ot 
be  stricken  from  the  Roll,  should  be  based  upon  the  affidavit  of  soni':" 
person  who  shall  affirmatively  allege  the  truth  of  the  charges  preferred 
against  the  attorney,  and  not  merely  his  belief  in  the  truth  from  the 
information  of  others.     Ibid.,  128 

8.  When  an  attorney  commences  an  action  in  the  name  of  another,  or  ajj- 
pears  for  another,  the  Court  will  presume  that  he  has  authority  to  do 
so,  untU  the  contrary  appear.     Ransom  v.  Jones,  291 

4.  Where  a  supersedeas  bond  purported  to  be  executed  by  a  person  as  at- 

torney in  fact,  in  the  name  of  his  principal,  and  the  authority  of  the 
attorney  did  not  appear:  Held,  that  the  court  would  presume  that  the 
attorney  had  authority  to  execute  the  bond,  unless  his  authority  was 
questioned  by  affidavit.     Campbell  et  al.  v.  State  Bank  of  Illinois. 

428 

5.  The  Supreme  Court  will  presume  that  a  bond  executed  by  an  attorney  in 

the  name  of  his  principals,  and  filed  in  the  Court  below,  was  executed 
by  a  person  duly  authorized,  and  that  the  Court  below  was  satisfied  of 
tiiat  fact,  unless  the  contrary  appears.     Sheldon  v.  lieihlc  et  al.,       519 

6.  A  bond  on  appeal  from  the  decision  of  siieriff's  jury  on  the  trial  of  the 

right  of  property,  may  be  executed  by  an  attorney  in  fact.     Ibid.,   519 

See  Administrator,  5;  Power  of  Attorney. 

AUTHENTICATION. 
See  Record,  4,  8,  9,  10. 

AVERMENT. 
See  Pleading;  Chancery. 

BAIL. 

1.  Where  B.  instituted  a  suit  against  I.  by  capias,  and  held  the  defendant 

to  l)ail  ;  and  the  Court,  on  mition,  discharged  the  bail,  but  rendenMl 
judgment  for  the  plaintiff  for  the  amount  of  his  demand;  Held,  that 
the  plaintiff  could  not  bring  a  writ  of  error  to  reverse  the  decision  of 
tlu'  Court  discharging  th(>  l>ail.  Held,  also,  that  tlie  defendant  in  error 
sill  mid  havi'  dennirred  to  the  assignment  of  error  ;  yet,  that  notwith- 
stMiiding  he  ha,d  joininl  in  err(ir,  the  Court  would  not,  by  affirming  the 
judgment,  subject  the  defendant  to  the  costs  of  the  Supreme  Court  ; 
but  would  dismiss  the  writ  of  error.     Brunerv.  Ingraham,  556 

2.  A  motion  to  discharge  bail,  is  addressed   to  the  sound  discretion  of  the 
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Court;  and  its  decision  upon  such  a  motion,  can  not  be  assigned  for 
error.    Ibid.,  .  656 

BANK  AND  BANK  NOTES. 

1.  The  bills  issued  by  the  old  State  Bank  of  Illinois,  were  bills  of  credit 

within  the  meaning  of  the  Constitution  of  the  U.  S. ;  and  a  note  given 
in  consideration  of  such  bills,  is  void  and  can  not  be  collected  by  law. 
Linn  v.  State  Bank  of  Illinois,  87 

2.  A  debt  due  to  the  State  Bank  of  Illinois,  is  a  debt  due  to  the  State,  and 

is  not  barred  by  the  Statute  of  Limitations.  State  Bank  of  Illinois  v. 
Brown  et  al.,  106 

3.  In  an  action  by  the  old  State  Bank  of  Illinois,  upon  a  promissory  note 

given  in  satisfaction  of  two  judgments  recovered  upon  promissory  notes 
executed  to  said  bank,  in  consideration  of  bills  of  said  bank  wluch  had 
been  declared  by  the  Supreme  Court  to  be  bills  of  credit  emitted  by 
the  State,  in  contravention  of  the  Constitution  of  the  U".  S. ;  the  defend- 
ants offered  to  show  the  consideration  of  the  judgments  in  bar  of  the 
action:  Held,  that  the  evidence  was  inadmissible,  and  that  the  validity 
of  the  judgments  could  not  be  impeached  in  such  action.  Mitchell  etal. 
V.  State  Bank  of  Illinois,  ^  626 

See  Costs,  2. 

BETTING  ON  ELECTIONS 
See  Contract,  17. 

—'    BILL. 
See  Chancery. 

BILLS  OF  CREDIT. 
See  Bank. 

BILL  OF  EXCEPTIONS. 

1.  Exceptions  taken  upon  the  first  trial,  a  new  trial  being  granted  and  had, 

can  not  avail  the  party  excepting.  In  order  to  be  available,  the  excep- 
tions should  have  been  renewed  on  the  last  trial  (if  the  same  ground  of 
exception  occurred.)    Harmison  v.  Clarke  et  al.,  181 

2.  A  bill  of  exceptions  can  not  be  taken  unless  the  exceptions  be  made  on  the 

trial,  and  before  the  jury  is  discharged;  and  it  lies  for  receiving  improp- 
er or  rejecting  proper  testimony,  or  misdirecting  a  jury  on  a  point  of 
law.     Stvrifford  v.  Dovenor,  165;  Gilmore  v.  Ballard,  252 

3.  The  matter  or  decision  excepted  to  must  have  arisen  during  the  progress 

of  the  cause,  and  before  final  judgment.     Ibid.,  252 

4.  A  bill  of  exceptions  will  not  lie  to  the  final  judgment  of  a  Court,  where 

the  whole  case  is  submitted  to  the  Court  for  decision,  and  a  jurj"-  dis- 
pensed with.     White   et  al.  v.   Wiseman,  169;  Gilmore  v.  Ballard, 

252 

5.  A  defendant  by  suffering  judgment  to  go  by  default  is,  out  of  Court,  and 

has  no  right  to  except  to  testimony.  He  is,  however,  permitted  to 
cross-examine  the  witnesses,  but  he  can  not  introduce  testimony  or  make 
a  defense  to  the  action.     Morton  v.  Bailey  et  al.,  213 

6.  The  reasons  filed  by  a  party,  as  the  foundation  for  a  motion  in  the  Circuit 

Court,  do  not  thereby  become  a  part  of  the  record.  To  make  them  a 
part  of  the  record  they  should  be  embodied  in  a  bill  of  exceptions.  Van- 
landinghani  V.  Felloirset  al..  288 

7-8.  Where  an  erroneous  instruction  is  given  to  the  jury,  but  the  bill  of 
exception'^  does  not  enable  the  Court  to  see  what  effect  it  probably  had 
upon  their  verdict,  the  judgment  of  the  Court  below  wilt  be  reversed. 
The  bill  of  exceptions  should  have  stated  the  proof  upon  the  point. 
Kitchell  V.  Bratton,  300 
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9.  In  a  cause  tried  by  the  Court  without  the  intervention  of  a  jury,  a  bill 

of  exceptions  can  not  be  taken  to  the  final  judgment  of  a  Circuit  Court 
non-suiting  the  plaintiff,  even  where  it  is  agreed  by  the  pai'ties,  that 
either  party  shall  have  the  same  right  to  except  as  if  the  cause  were 
tried  by  a  jury.     Balliiic/all  v.  Sjjraggins,^  330 

10.  A  bill  of  exceptions  wiU  only  lie  for  receiving  improper  testimony  or 
rejecting  proper  testimony,  or  for  misdirecting  the  jury  on  a  point  of 
law.    Ibid.,  _  _  380 

11.  Where  the  Court  below  hear  the  testimony  on  both  sides  a  bill  of  excep- 
tions will  not  lie  to  the  judgment  of  the  Court,  though  the  parties  agree 
that  there  shall  be  "  the  same  right  to  except  to  any  opinion  of  the  Court 
dm-ing  the  progress  of  the  trial  and  upon  final  judgment,  as  though  the 
cause  were  tried  before  a  jury,  and  such  exception  shall  be  considered  in 
the  Suoreme  Court,  as  though  the  cause  were  tried  by  a  jury."  Arenz 
V.  Reihie  et  oL,  _  340 

12.  It  does  not  follow  as  a  necessary  consequence  to  the  asking  of  a  question 
of  a  witness  on  the  trial  of  a  cause  that  the  answer  will  be  in  the  af- 
firmative ;  and  unless  the  answer  constitutes  illegal  testimony  for  the 
party  calling  the  witness,  it  is  no  ground  of  exception.  Miller  v. 
Hoiicke  etal.,  501 

13.  Where  an  exception  is  taken  to  a  question  asked  a  witness  on  the  trial 
of  a  cause,  if  the  answer  of  the  witness  is  not  given  in  the  bill  of  ex- 
ceptions the  Supreme  Court  can  not  know  that  the  Circuit  Court  receivetl 
improper  testimony.     Ibid.,  501 

14.  The  province  of  a  bill  of  exceptions  taken  in  the  progress  of  a  trial  is  to 
show  that  improper  testimony  has  been  received,  or  proper  testimony 

•    rejected.     J  hid.,  TOl 

15.  Where  the  bill  of  exceptions  enables  the  Court  to  ascertain  the  sum  that 
would  have  been  recovered  if  instructions  asked  for  had  been  given,  it 
is  unnecessary  to  send  the  case  back  for  a  new  trial;  judgment  will  be 
rendered  for  that  amount  in  the  Supreme  Court.  Fearsojis  et  ah  v. 
Bailey,  507 

16.  Semhle,  That  the  Court  will  presume  that  an  affidavit  made  upon  a 
motion  for  a  new  trial,  and  referred  to  in  the  bill  of  exceptions  taken 
upon  the  overruling  of  the  motion,  is  true,  unless  the  same  is  disputed 
in  the  record.     Uliilford  v,  She2)ard,  583 

17.  Where  a  motion  is  made  in  the  Court  below,  to  set  aside  an  issue  as  im- 
material, the  fact  should  be  stated  in  a  bill  of  exceptions.  BuKVutgame 
et  al.  V.  Turner,  688 

BILLS  OF  EXCHANGE. 
See  PuoMissouY  Notes. 

BILL  OF  SALE. 

1.  Mortgages,  marriage  settlements,  and  limitations  over  of  chattels,  are 

valid  agiiin^^t  all  persons  without  delivery  of  possession,  provided  the 
transfer  be  bona  Jidc,  and  the  possession  remain  with  the  person  shown 
to  be  entitled  to  it  by  the  stipulations  of  the  deed.  Thornton  v.  Daveu- 
jwrf  et  al.,  296 

2.  Semble,  That  an  absolute  sale  of  personal  property,  whore  the  possession 

remains  with  the  vendor,  is  void  as  to  creditors  and  purchasers,  though 
authorized  by  the  terms  of  the  bill  of  sale.     Ibid.,  296 

3.  The  rule   governing  coiivcyances  of  personal    property,   is,  that  unless 

f)Ossession  shall  accompany  and  follow  the  deed,  the  conveyance  by 
egal  inference  is  fraudulent  and  void  as  to  creditors.  Kiichell  v.  Brat- 
ton,  300 

See  Fii.\uD. 
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See  Attachment,  1,  2. 
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BOND. 

1.  Where  a  supersedeas  bond  purported  to  be  executed  by  a  person  as  attor- 

ney in  fact,  in  the  name  of  his  principal,  and  the  authority  of  the  at- 
torney did  not  appear:  Held,  that  tlie  Court  would  presume  that 
the  attorney  had  authority  to  execute  the  bond,  unless  his  authority 
was  questioned  by  affidavit.     Campbell  et  al.  v.  State  Bank  of  Illinois, 

423 

2.  Where  two  persons  execute  a  bond,  one  as  principal  and  the  other  as 

surety,  one  is  eqiially  as  much  bound  to  the  obligee  as  the  other.     Wil- 
son et  al.  V.  Camphell  etah,  493 
Semble,  That  the  signing  as  surety,  is  only  evidence  between  the  obligors, 
of  the  character  of  the  obligation  of  each.     Ibid.,  493 

3.  The  Supreme  Court  will  presume  that  a  bond  executed  by  an  attorney  in 

the  name  of  his  principals,  and  filed  in  the  Court  below,  was  executed 
by  a  person  duly  authorized,  and  that  the  Court  below  was  satisfied  of 
that  fact,  unless  the  contrary  appear.     Sheldon  v.  Reihle  et  al.,        519 

4.  A  bond  on  appeal  from  the  decision  of  a  sheriff's  jury  on  the  trial  of  the 

right  of  property  may  be  executed  by  an  attorney  in  fact.     Ibid.,       519 

5.  Where  an  attachment  bond  was  signed  by  the  principal.  Hunter,  and 

surety,  but  no  seals  were  affixed  to  the  bond,  and  the  defendant  moved 
to  dismiss  the  suit  for  want  of  a  sufficient  bond ;  and  thereupon  the 
plaintiff  moved  that  Hunter  be  allowed  to  amend  the  bond  by  affixing  a 
a  seal,  which  motion  the  court  overruled,  and  dismissed  the  suit:  Held 
that  the  decision  Avas  correct,  as  the  motion  to  amend  did  not  extend  to 
both  obligors.     Hunter  v.  Ladd,  551 

See  Administrator  and    Executor.   6;  Ajmendment;  Appealj  Evi- 
dence, 8,  9;  Pleading. 

BURGLARY. 
See  Criminal  Law,  5. 

CANAL  LANDS. 

1.  in  a  su.e  of  canal  lots  or  lands,  under  the  act  of  January  9, 1836,  a  special 

notice  of  the  terms  of  sale  was  read,  which  among  other  things  de- 
clared, "  That  in  case  any  bidder  shall  fail  to  comply  with  the  terms  of 
sale,  during  the  days  of  sale,  on  which  the  sale  of  the  lot  is  made,  his 
bid  will  be  forfeited,  and  the  lot  resold,  the  first  purchaser  being  held 
accountable  to  the  Commissioners  for  any  lose  that  may  accrue  frtnn  the 
sale;  but  entitled  to  no  i^rofit  therefrom:  "  Held  that  the  condition  was 
unauthorized  by  law  and  void.  Illinois  and  Michigan  Canal  v.  Cal- 
houn, 521 

2.  In  the  sales  of  canal  lots  or  lands  under  the  act  of  January  9, 1836,  the  Canal 

Commissioners  had  no  authority  to  annex  any  other  conditions  or  terms 
than  those  provided  in  said  act,  and  the  act  of  Congress  in  relation  to 
the  duties  of  registers  and  receivers  upon  the  sale  of  the  public  lands  of 
the  U.S.    Ibid.,     _  521 

3.  A  count  in  a  declaration  against  a  purchaser  of  canal  lands  or  lots,  for 

failure  to  complete  the  purchase,  under  the  act  of  January  9th,  1836, 
must  contain  an  averment  that  the  defendant  purchased  the  lot  at  a  pub- 
lic sale,  and  that  he  was  the  highest  bidder  therefor.    Ibid.,  521 

CA.   SA. 
See  Constable,   1,  2. 

CASES  OVERRULED. 

1.  The  case  of  Clarke  r.  Ross,  Breese,  261,  is  overruled.     Bowers  v.  Green, 

42 

2.  The  case  of  Snj-der  r.  The  State  Bank  of  Illinois,  Breese,  122,  is  over- 

ruled.    Linn  y.  The  State  Bank  of  Illinois,  87 
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3.  The  case  of  Poole  v.  Vanlandingham,  Breese,  22,  is  overruled.     Stacker 
et  al.  V.  Watson,  207 

CERTAINTY. 
See  Criminal  Law. 

CERTIFICATE. 
See  Public  Lands;  Records. 

CERTIORARI. 

1.  A  writ  of  cerfiorari  to  remove  a  cause  from  a  justice  of  tlie  peace  to  the 

Circuit  Court,  is  given  by  statute  in  such  cases  only  as  appeals  are  given. 
Yunt  V.  Broivn,  264 

2.  No  appeal  or  writ  of  certiorari  can  be  taken  from  the  judgment  of  a 

justice  of  the  peace,  in  a  suit  brought  to  recover  an  assessment  upon  a 
member  of  a  class,  made  under  §  45  of  the  Militia  Law.    I  hid.,        264 

3.  The  statute  allowing  causes  to  be  taken  to  the  Circuit  Court  by  certiorari, 

requires  the  petition  for  that  purpose  to  set  forth  that  the  judgment 
complained  of,  was  not  the  result  of  negligence  on  the  part  of  the 
petitioner,  and  that  in  his  opinion  it  is  unjust,  setting  forth  wherein  the 
injustice  consists.  It  must  also  allege  that  it  was  not  in  the  power  of 
the  party  to  take  an  appeal  in  the  ordinary  way;  and  set  forth  partic- 
ularly the  circumstances  that  prevented  him  from  so  doing.  Cushmaii 
V.  Bice  et  al.,  _  565 

4.  Absence  from  the  county,  and  ignorance  of  the  rendition  of  a  judgment 

by  a  justice  of  the  peace,  against  a  plaintiff  upon  a  note  lodged  with  the 
justice  for  collection,  are  not  a  sufficient  excuse  for  not  taking  an  apjwal 
in  the  ordinary  way,  and  do  not  authorize  the  allowance  of  a  writ  of 
certiorari.     Ibid.,  565 

5.  Semhlc,  That  where  a  writ  of  certiorari  to  remove  a  cause  from  a  justice 

of  the  peace  to  the  Circuit  Court,  is  improvidently  allowed,  the  Circuit 
Court  should  quash  the  writ,  and  dismiss  the  appeal.     I  hid.,  565 

6.  Where  papers  which  are  lodged  in  the  clerk's  office,  but  are  not  marked 

filed,  are  incorporated  into  a  record  from  the  Court  below,  a  writ  of 
certiorari  may  De  issued  to  the  clerk,  to  send  up  a  true  record.  Holmes 
V.  Parker  et  al.,  567 

7.  Where  a  bill  of  exceptions  signed  and  sealed  by  the  judge,  and  an  ap- 

peal bond,  were  lodged  in  the  clerk's  office,  but  not  marked  filed:  Held, 
thiit  they  were  not  part  of  the  record  in  the  cause,  and  that  the  appeal 
must  be  dismissed.     I  hid.,  567 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  A  l)ill  in  equity  to  enforce  the  specific  performance  of  a  contract,  nmsfc 

show  a  complete  perfornrance  of  all  the  stipulations  on  the  part  of  the 
comijlainant,  to  entitle  him  to  a  decree.     Bates  v.  Wheeler,  54 

2.  Ho  who  seeks  equity  must  do  equity.     Ihid.,  54 

3.  A  complainant  has  an  unquestionable  right  to  amend  his  bill   in  equity 

bciFoi'e  answer  filed,  and  in  many  ctises,  after,  and  before  replication 
filed.     DrouUard  v.  Barter  et  al.,  101 

4.  It  is  not  the  jirovince  of  a  court  of  chancery  to  carry  into  effect  the  judg- 

ments of  a  court  of  law.     Bustard  et  al.  v.  Morri.'^on  et  al.,  235 

5.  If  by  liipse  of  time,  or  his  own  negligiuice,  a  party  lostjs  his  lien,  a  court 

of  clianci'ry  can  not  aid  him  by  extending  tne  lien  beyond  the  period 
limited  by  law.     Ihid.,   ...  .  235 

6.  It  is  clearly  erroneous  to  dismiss  a  bill  filed  against  several,  a  part  only 

of  whom  having  lieon  serve<l  with  process,  or  entered  their  appearance, 
on  motiiiu  of  counsel  for  tin )S(' who  are  served  with  jirocess.  A  dismissal 
(»f  a  liiil,  and  a  dissolutinn  of  an  injunction  ag:iinsf,  parties  who  are  not 
in  court,  on  motion  of  counsel  for  those  only  who  have  entered  their  ap- 
])earance,  is  erroneous.    Duncan  et  al.  v.  State  Bank  et  al,,  262 
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7.  An  averment  in  a  bill  in  chancery,  that  the  payment  of  a  note  was  made 

on  the  day  the  same  became  due,  is  not  sustained  by  proving  that  the 
money  was  paid,  or  tendered,  at  a  subsequent  and  remote  day.  iloffett 
V.  Clements,  _  '884 

8.  The  rule  at  law,  that  the  evidence  must  substantially  support  the  plaint- 

iff's declaration,  is  applicable  to  bills  in  chancei-y.     Ihid.,  S84 

9.  It  is  not  necessary  in  a  suit  in  chancery,  that  there  should  be  an  order  ot 

publication,  before  notice  to  parties  who  are  not  served  with  process, 
can  be  given  by  advertisement  in  a  public  newspaper.  Ay  res  et  al.  v. 
Lusk  et  al.,  536 

10.  Where  a  part  of  the  defendants  in  a  chancery  suit  were  non-residents, 
and  affidavit  was  made  of  this  fact,  and  filed  in  the  clerk's  office,  and 
the  clerk  published  a  notice  for  four  weeks  successively  in  a  public 
newspaper  printed  in  this  State,  of  the  pendency  of  the  suit,  and  re- 
quiring such  defendants  to  appear  and  answer  the  bill,  or  that  the  same 
would  be  taken  as  confessed  against  them:  Held,  that  the  defendants 
were  duly  notified  under  the  statute.     Ibid.,  536 

See  Alimony.  , 

11.  Where  A  entered  into  a  contract  with  B,  for  the  purchase  of  real  estate, 
the  consideration  of  which  was  to  be  paid  in  installments,  the  first  on 
some  particular  day,  and  the  residue  at  stated  periods  thereafter,  the 
deed  to  be  executed  and  delivered  on  payment  of  the  first  installment; 
and  B  refused  to  execute  the  deed  in  pursuance  of  the  agreement;  and 
A  thereupon  instituted  proceedings  at  law,  for  the  recovery  ot  the 
money  paid  on  tlie  contract:  Held,  that  the  institution  of  a  suit  for 
the  recovery  of  the  money  paid,  is.  in  legal  contemplation,  a  virtual  re- 
scission of  the  contract ;  and  A  can  not  afterward  compel  the  specific 
execution  thereof  in  a  comt  of  equity.     Herri ngton  v.  Huhhard,       569 

12.  Under  such  circumstances,  B  is  at  pei-fect  liberty  to  treat  the  agreement 
as  rescinded,  and  a  contract  afterward  made  by  him  for  the  sale  of  the 
same  premises,  to  a  third  person  for  a  valuable  consideration,  is  valid. 
The  proceeding  is  to  be  considered  as  a  disaffirmance  of  the  contract, 
and  is,  in  legal  contemplation,  notice  to  every  person  of  such  fact. 
Ibid..  _  _  569 

13.  The  bringing  of  a  suit  to  recover  back  the  consideration  money,  after 
a  breach  of  the  contract,  is  equivalent  to  an  express  disaffirmance  of  the 
contract;  and  to  be  regarded  as  sufficient  evidence  of  the  determination 
of  the  party  to  treat  it  as  rescinded,  as  the  consideration  can  only  be 
recovered  back  on  the  ground  of  a  disaffirmance  of  the  contract.     Ibid., 

-  ■  .  ^69 

14.  A  specific  performance  of  a  contract  will  not  be  decreed  where  a  party 
has  treated  it  as  rescinded,  by  suing  to  recover  back  the  consideration 
paid  upon  the  contract.    Ibid.,  569 

15.  A  party  can  not  proceed  to  recover  in  an  action  at  law,  the  considera- 
tion paid  on  a  contract,  and  proceed  concurrently  in  a  court  of  equity, 
for  a  specific  performance  of  the  same  contract ;  because  a  recovery  at 
law  is  based  on  an  actual  or  constructive  disaffirmance  of  the  contract  ; 
and  a  party  can  not  obtain  a  decree  for  the  specific  execution  of  a  con- 
tract, by  a  judgment  at  law  pronounced  disaffirmed.     Ibid.,  569 

16.  Semhle,  That  an  action  of  covenant  to  recover  damages  for  the  non-per- 
formance of  a  contract,  may  be  proceeded  in  concurrently  with  proceed- 
ings in  chancery,  to  compel  a  specific  performance.     Ibid.,  569 

17.  If  the  answer  to  a  bill  in  chancery  discloses  an  interest  in  a  third  per- 
son, in  the  subject-matter  of  the  suit,  he  should  be  made  a  defendant 
in  the  bill,  that  he  may  have  an  opportunity  of  defending  his  interests, 
which  might  otherwise  be  taken  away  from  him  without  a  hearing. 
Ibid.,  569 

18.  The  rule  is  almost  inflexible  —  certainly  so  where  it  can  be  done  with- 
out extraordinary  difficulty,  or  where  tlie  defendants  are  not  very  numer- 
ous, and  do  not  reside  in  remote  and  distant  countries,  that  all  parties 
in  interest  shall  be  made  defendants,  so  that  no  decree  may  be  made 
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which  would  affect  their  interests,without  their  being  heard.    Ibid.,  569 

19.  Courts  will  take  notice  of  the  omission  of  proper  defendants  in  the  bill, 

thou<?h  no  demurrer  be  interposed,  where  it  is  manifest  that  the  decree 

will  have  the  effect  of  depriving  them  of  their  legal  rights.     Ibid.,   569 

CHOSES  IN"  ACTION. 
See  Assignment;  Promissokt  Notes. 

CITY  OF  CHICAGO. 

1.  The  criminal  jurisdiction  of  the  Municipal  Court  of  the  City  of  Chicago, 

is  confined  to  the  territorial  limits  of  said  city.     Bell  v.  The  Peojjlc, 

897 

2.  An  indictment  purporting  to  be  found  by  "  grand  jurors  chosen,  selected, 

and  sworn,  in  and  for  the  City  of  Chicago  and  County  of  Cook,"  is  bad, 
and  should  be  quashed  on  motion.     Ibid.,  397 

3.  The  ''Act  supplemental  to  An  Act  to  Incorporate  the  City  of  Chicago," 

has  no  ai^plication  to  criminal  proceedings.     Ibid.,  397 

CLERKS  OF  COURTS. 

1.  The  fair  interpretation  of  the  provision  of  the  Constitution  of  this  State, 

that  "  The  Supreme  Court,  or  a  majority  of  the  justices  thereof,  the 
Circuit  Courts,  or  the  justices  thereof,  shall,  respectively,  appoint  their 
own  clerks,"  is  that  the  Court,  in  contradistinction  to  a  personal  author- 
ity, is  the  repository  of  the  trust  conferred  by  the  Constitution,  and  that 
whenever  a  clerk  has  been  appointed  the  trust  is  thereby  executed,  and 
can  not  be  resumed  or  again  exercised,  until  a  vacancy  shall  occur  in 
one  of  the  several  ways  provided  by  law.     The  People  v.  Moblei/,  215 

2.  The  terms,  "  The  justices  thereof,"  are  used  only  to  confer  an  authority 

to  make  an  appointment  in  vacation,  as  well  as  in  term.     Ibid.,      215 

3.  The  Constitution   gives  to  the  Court  the  authority  to  appoint  its  clerk; 

but  when  thus  appointed,  it  fixes  no  limit  to  the  duration  of  his  office. 
Ibid.,  _      215 

4.  A  clerk  of  the  Circuit  Court  holds  his  office  under    the  Constitution  ad 

libitum,  until  tlie  legislature  shall  think  projier  to  prescribe  the  tenun; 
of  tlie  office.  This  it  is  certainly  competent  for  the  legislature  to  do. 
Ibid.,  ~  2\b 

5.  A  judge   of  a  Circuit   Court  can  not  remove  a  clerk,  except  for  some  of 

tlie  causes  pointed  out  in  tlie  statute.     Ibid.,  215 

6.  The  office  of  clerk  jof  the  Circuit  Court  is  created  by  the  Constitution, 

and  its  duration  is  left  undefined;  and,  unless  its  tenure  1)6  limited  by 
law,  it  would  be  of  indefinite  dm-ation.    Ibid.,  215 

CONDITION. 
See  Administuator;  Canal  Lands;  Contract;  Estates. 

CONFESSION  OF  JUDGMENT. 
See  Judgment  by  Confession. 

CONSIDERATION. 

1.  To  constitute  a  valid  contract,  it  must  be  made  by  parties  competent 

to  contract,  and  be  founded  onasulKcient  consideration.  If  the  consider- 
ation l)e  past  and  (>xecut(\l,  it  can  tlien  be  enforced  onij'  upon  the 
grounil  that  the  consideration  or  service  was  rendered  at  the  request  of 
tlic  i)arty  promising.     Car-^on  v.  Clark,  113 

2.  A  promise  to  pay  for  improvfuients  made  upon  the  public  lands  will  not 

bind  tlic  jirouiisor  if  made  after  the  jiurcliase  of  tlie  same.     Ibid..     113 

3.  A  mortgage  nf  hiiids  is  not    a  note,  bond,    bill  or  otiier   instrmnent   in 

writing,  within  the  meaning  of  the  act  in  relation  to  promissory  notes, 
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and  a  want  of  consideration,  or  a  failure  of  consideration,  can  not  be 
pleaded  to  a  scire  facias  to  foreclose  a  mortgage.  Hall  et  al.  v.  Bijrne 
et  al.,  140 

4.  A  promise  made  by  a  vendee  of  public  lands,  after  the  purchase  of  the 

same  of  the  United  States,  to  pay  for  improvements  made  upon  the  same 
previous  to  the  purchase,  is  without  consideration  and  void.  Hut  son  v. 
Overfid-f,  _  170 

5.  In  an  action  of  covenant  for  a  failure  to  convey  lands,  it  is  not  necessary 

to  aver  or  prove  a  consideration.     Buckmaster  v.  Grundy,  310 

6.  A  seal  imports  a  consideration. 

Semble,  That  a  want  of  consideration  may  be  pleaded  to  an  action  upon 
a  bond  for  the  conveyance  of  lands.     Ihid.,  310 

7.  A  promise  by  a  purchaser  of  a  portion  of  the  public  lands  of  the   U.  S., 

made  subsequent  to  his  purchase,  to  pay  for  improvements  made  thereon 
previous  thereto,  is  without  consideration  and  void.     Eoherts  v.  Garen, 

396 

8.  A  promise  made  by  a  purchaser  of  a  portion  of  the  public  lands  of  the  U. 

S.,  subsequently  to  the  purchase,  to  pay  for  improvements  made  thereon 
previous  to  the  sale  of  the  same,  is  without  consideration  and  void. 
TowHsend  v.  Brings,  472 

9.  In  an  action  brought  by  P.,  as  assignee  of  M.,  to  recover  the  amount 

of  a  promissorj"  note  made  by  B.,  the  Court  gave  the  following  instruc- 
tions to  the  jury:  "That  if  the  jury  believe  from  the  evidence  that  B. 
and  M.  made  a  lumping  trade;  that  if  B.  agreed  to  give  $615  for  M.'s 
interest,  whatever  it  might  be  (meaning  the  interest  in  the  partnership 
concern  in  which  they  were  both  interested,  and  to  wlaich  the  making  of 
the  note  related),  and  was  not  deceived  or  imposed  on  by  any  false  and 
fraudulent  representations  or  concealments,  then  made  by  M.,  then  the 
note  is  founded  on  a  good  consideration,  and  is  binding  on  B."  Held, 
that  the  instruction  was  correct.     PeckY.  Boggess,  281 

10.  In  an  action  upon  a  promissory  note  given  for  a  town  lot,  and  assigned 
after  it  became  due,  the  maker,  to  show  that  the  consideration  had 
failed,  offered  to  prove  that  the  payees  of  the  note,  as  proprietors  of  the 
town  in  which  the  lot  was  situated,  publicly  proclaimed,  on  the  day  of 
the  sale  of  the  lot,  that  they  would  build  a  store-house  in  the  town,  two 
stories  high,  forty  by  twenty-four  feet,  by  the  1st  of  August  following 
the  day  of  sale;  and  that  they  would  construct  a  bridge  across  the  Big 
M  acouijin.  in  the  said  town ;  but  that  they  had  failed  so  to  do :  He  Id,  that 
it  would  be  no  defense  to  the  note,  and  that  such  proof  would  not  be 
evidence  of  fraud,  unless  it  was  also  shown  that  the  proprietors  of  said 
town  made  such  declarations  deceitfully.     Miller  v.  Howell,  499 

11.  A  misrepresentation,  on  the  sale  of  a  tract  of  land,  nf  the  quantity  of 
prairie  broken,  and  a  failure  on  the  part  of  the  seller,  to  inform  the 
purchaser  that  there  was  an  unexpired  lease  of  a  portion  of  the  prem- 
ises to  a  tenant,  does  not  constitute  a  fraud  so  as  to  bar  a  recovery  on  a 
note  gi^'en  for  the  purchase  of  the  same.  Such  facts  might,  perhaps, 
be  matter  of  defense  to  the  note  in  the  hands  of  the  original  payee,  to 
the  extent  of  the  depreciation,  on  those  accounts,  in  the  value  of  the 
property  sold.     Miilford  v.  SJiejxird,  583 

12.  Before  the  consideration  of  a  negotiable  note  can  be  impeached  in  the 
hands  of  a  hona  fide  indorsee,  the  defendant  must  show  that  the  note 
wavS  indorsed  after  it  became  due,  or  that  the  indorsee  had  notice  of 
the  want  of  consideration  at  the  time  he  received  it,  or  that  there  was 
fraud  in  ohtaining  the  making  of  the  note.     Ibid.,  583 

See  Continuance,  7;  Demurrer;  Promise;  Promissory  Notes. 

CONSTABLE. 

1.  In  an  action  against  a  constable  for  an  escape  upon  a  ca.  sa.,  or  for  neg- 
lecting to  execute  a  ca.  sa.,  proof  on  the  part  of  the  defendant,  that 
the  ca.  sa.  was  issued  upon  the  oath  of  an  agent  of  the  plaintiffs,  is  not 
admissible.    Brother  et  al.  v.  Cannon,  200 
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2.  In  an  action  against  an  ofBcer  for  an  escape  on  process  sued  out.  £viid 

placed  in  the  officer's  hands  to  execute,  or  in  an  action  for  a  false  return, 
or  for  a  refusal  to  execute  such  process,  it  is  no  justification  for  suffering 
an  escape,  or  for  making  a  false  return,  or  for  a  refusal  to  execute  such 
process,  that  the  forms  of  law  in  suing  out  such  process  have  not  all  been 
observed.  If  the  process  be  regular  on  its  face,  and  it  be  not  absolutely 
void,  having  been  issued  without  the  authority  of  law,  the  officer  can 
never  be  made  a  trespasser,  although  it  may  have  been  erroneously  is- 
sued; and  he  is  bound  to  execute  the  process,  although  it  may  have  been 
en-oneously  sued  out.     Ibid.,  200 

If  the  magistrate  had  jurisdiction  of  the  subject-matter,  the  officer 
was  not  bound  to  inquire  further  into  the  accuracy  of  his  proceedings, 
but  should  have  proceeded  to  obey  the  mandate  of  the  warrant.     Ibid., 

200 

3.  It  can  not  be  denied  that  a  constable  is  liable  where  he  ha-s  willfully  neg- 

lected or  refused  to  execute  lawful  process  issued  upon  a  judgment 
rendered  by  a  justice  of  the  peace,  in  a  case  where  he  had  jurisdiction 
of  the  subject-matter  litigated;  but  to  inforce  this  liability,  it  is  not  only 
necessary  for  the  declaration  to  allege  generally  that  the  magistrate  had 
jurisdiction,  but  it  should  set  out  specifically  the  kind  of  action,  and  ex- 
tent of  the  plaintiff's  claim,  in  order  to  show  to  the  Court  that  the  jus- 
tice had  jurisdiction.     Robinson  v.  Harlan,  237 

4.  A  justice's  court  is  one  of  limited  jurisdiction.     The  statute  is  the  char- 

ter of  its  authority;  and  whenever  it  assumes  jurisdiction  in  a  case  not 
conferred  by  the  statute,  its  acts  are  null  and  void,  and  the  officer  obey- 
ing its  process  in  such  a  case,  makes  himself  liable.  But  if  the  Court 
has  jurisdiction,  the  officer  is  not  bound  to  inquire  farther;  its  process 
is  sufficient  authority  to  him.     Ibid.,  237 

5.  The  appointment  of  a  constable  pro  fern,  by  a  justice'  of  the  peace,  to 

execute  process,  under  §  51  of  the  "  Act  concerning  Justices  of  the  Peace 
and  Constables,''  nmst  be  made  by  indorsement  upon  the  back  of  the 
process.  An  appointment  upon  a  separate  piece  of  paper,  is  not  a  com- 
pliance with  the  act.     Gordon  Y.  Kna J)})  etal.,  488 

6.  The  statute  specifies  but  two  cases  in  which  a  justice  of  the  peace  is  au- 

thorized to  appoint  a  constable  pro  tern.  The  one  is  to  execute  criminal 
process,  where  tJie  accused  is  likely  to  escape;  and  the  other  is  to  execute 
civil  process,  where  goods  and  chattels  are  about  to  be  removed  before 
an  application  can  be  made  to  a  qualified  constable.  In  the  latter  case, 
as  a  prerequisite  to  the  power  of  appointment,  it  must  be  shown  that 
goods  and  chattels  are  about  to  be  removed.     Ibid.,  488 

7.  A  justice  of  the  peace  can  not  appoint  a  constable  pro  tern,  to  serve  a 

summons  or  other  personal  notice,  in  a  civil  suit.  The  statute  refers  to 
an  execution  or  attachment.     Ibid.,  488 

Senible,  that  where  a  justice  of  the  peace,  or  other  inferior  officer,  acts  in  a 
case  whore  he  is  not  authorized  to  act,  the  proceedings  are  not  only  ir- 
regular but  void.     Ibid.,  488 

8.  A  constable  who  has  collected  an  execution  issued  upon  a  judgment  re- 

covered in  a  suit  by  attachment,  and  paid  the  money  over  upon  the  or- 
der of  the  plaintiff  in  the  attachment,  is  not  liable  to  an  action  by  the 
attachment  debtor — after  the  re\ersa]  of  such  judgmiMit  on  api)eal — for 
the  money  so  collected  and  paid  over.  Nor  is  he  liable  to  a  garnishee 
of  whom  he  has  collected  money  on  such  execution.    Elliot  v.-  Sneed, 

517 

9.  Where   a  constable   collected   money  upon  a  judgment  obtained  by  W. 

agiiinst  R.,  before  a  justice  of  the  peace,  and  paid  the  same  to  G.,  upon 
the  order  of  E.,  to  whom  tlie  judgment  was  assigned;  and  afterward 
the  jtidgment  wa.s  reversed  un  appeal,  and  tlieconstal)lepaiil  the  money 
l)aek  wliich  he  had  collected  of  U. :  Held,  that  E.,  the  assignee  of  the 
judgment,  was  not  liable  to  refund  the  money  to  the  constable ;  W.  alone 
lieing  liable.     Ibid.,  517 

10.  AVIiere  a  constable  collected  money  on  an  execution  issued  upon  a  judg- 
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ment  which  was  afterward  reversed,  and  paid  the  same  over  upon  the 
order  of  the  plaintiff;  and  after  the  reversal  ot  the  judgment  the  con- 
stable paid  back  the  money  to  the  defendant:  Held,  that  the  constable 
might  naaintain  an  action  against  the  plaintiff  for  money  paid  to  his 
use.     Ibid.,  '  517 

See  Service  op  Process,  1,  2,  3. 

CONSTITUTION  OF  THE  UNITED  STATES. 

1 .  The  Supreme  Court  of  the  United  States  is  the  proper  and  constitutional 

forum  to  decide,  and  finally  to  determine  all  suits  wherein  is  drawn  in 
question  "the  validity  of  a  statute  of,  or  an  authority  exercised  under 
any  State,  on  the  ground  of  its  being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States,  and  the  decisions  in  favor  of  such 
validity."    Linn  v.  The  State  Bank  of  Illinois,  87 

2.  Where  the  Supreme  Court  of  the  United  States  has  decided  that  a  State 

law  violates  the  Constitution  of  the  United  States,  the  judges  of  the  re- 
spective States  have  no  right  to  overrule  or  impugn  such  decision. 
Ibid.,  .87 

3.  The  bills  issued  by  the  old  State  Bank  of  Illinois  were  '"bills  of  credit  " 

within  the  meaning  of  the  Constitution  of  the  U.  S. ;  and  a  note  given 
in  consideration  of  such  bills  is  void  and  can  not  be  collected  by  law. 
Ibid.,  87 

CONSTITUTION  OF  THE  STATE. 
See  Clerk;  Criminal  Law,  16;  Negroes  and  Mulattoes. 

CONTEMPT  OF  COURT. 
See  Administrator,  10. 

CONSTRUCTION  OF  STATUTES. 

1.  Statute  penalties  are  in  the  nature  of  punishments;  and  no  inferior  court 

or  jurisdiction  can  have  cognizance  of  any  penalty  recoverable  under  a 
penal  statute,  unless  jurisdiction  be  given  to  it  in  express  terms.  Boir- 
crs  V.  Ch-een,  _  42 

2.  Statutes  which  treat  of  things  or  persons  of  an  inferior  rank,  can  not  by 

any  aeneral  words  be  extended  to  those  of  a  superior.  Hall  et  al.  v. 
Bi/)tfetal.,  140 

3.  In  the  enactments  of  legislative  bodies,  where  persons  are  spoken  of,  no 

other  than  natural  persons  will  be  intended,  unless  it  be  absolutely  nec- 
essary to  give  effect  to  some  powers  already  conferred  on  artificial  per- 
sons, and  which  it  is  necessary  should  be  exercised  to  carry  into  effect 
the  objects  contemplated  in'their  grant  or  charter.   Blair  v.  Worley,  178 

4.  A  purchaser  of  land  from   the   government  of  the  United   States,  or  of 

this  State,  acquires  the  right  to  all  the  improvements  made  upon  it  an- 
terior to  his  purchase.  The  act  of  February  23,  1819,  giving  the  right 
to  remove  fences  made  by  mistake  upon  the  lands  of  other  persons,  ap- 
plies only  to  natural  persons ;  it  has  no  relation  to  a  case  where  a  fence 
is  erected  bv  mistake  upon  the  lands  of  the  United  States,  or  of  tlii^ 
State.    Ibid.,  _  ,  178 

5.  A  proviso  in  a  statute  is  intended  to  qualify  what  is  affirmed  in  the  body 

of  the  act,  section,  or  paragraph  preceding  it.  The  proviso  of  §  3,  Ar- 
ticle 6,  of  the  Constitution  of  the  State  of  Illinois,  does  not  render  the 
persons  therein  named  subject  to  servitude.     Bonn  v.  Juliet,    _  258 

G.  The  act  of  1807,  of  the  Territory  of  Indiana,  in  relation  to  the  indentui-- 
ing  and  registering  of  negroes  and  mulattoes,  is  clearly  in  violation  of 
the  Ordinance  of  1787,  and  therefore  void.     Choisserv.  Hargrare,   317 

7.  A  special  power  granted  by  statute,  affecting  the  rights  of  individuals, 
and  which  divests  the  title  to  real  estate,  ought  to  be  strictly  pursued, 
and  should  so  appear  on  the  face  of  the  proceedings.  Smith  et  al.  v. 
Ilileman,  323 
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8.  Courts  will  not  give  to  a  law  a  retrospective  operation,  even  where  they 

might  do  so  without  a  violation  of  the  paramount  law  of  the  Constitution, 
unless  the  intention  of  the  legislature  be  clearh'  expressed  in  favor  of 
such  retrospective  operation.     Garrett  v.  W'\ggh\s,  3c?5 

9.  Where  land  was  sold  for  taxes  under  the  law  of  l827,  and  a  deed  Avas 

made  to  the  purchaser  in  pursuance  of  s^uch  sale  in  1829,  after  the  reijeal 
of  the  law  under  which  the  sale  was  had,  and  after  the  passage  of  a  new 
act  upon  the  same  subject:  Held,  that  the  law  of  1827  must  govern  as  to 
the  effect  of  the  deed.     I  hid.,  _    _        335 

10.  It  is  a  settled  principle  of  the  common  law,^  tfeat  a  party  claiming  title 
under  a  summary  or  extraordinary  proceeding,  must  show  that  all  the 
indispensable  preliminaries  to  a  valid  sale  which  the  law  has  prescribed 
have  been  complied  with.     Ibid.,  335 

11.  A  party  claiming  under  a  deed  given  upon  a  sale  of  lands  for  taxes  by 
the  auditor,  must  show  that  all  the  requirements  of  the  law  in  relation 
to  the  sale  of  lands  for  taxes  have  been  complied  with.     Ibid.,  3o5 

12.  In  summary  proceedings  under  a  statute,  the  provisions  of  the  statute 
nmst  be  strictly  complied  with.     Daij  v.  Ciishnian  et  ciL,  475 

13.  The  declaration  that  certain  qualifications  are  necessary  to  be  possessed 

by  the  indivitlual,  to  constitute  him  a  juror,  necessarily  disqualifies  the 
person  who  does  not  possess  such  qualifications.  Gwjkowski  v.  The 
People,  _  476 

14.  It  has  been  decided  by  all  American  courts,  that  statutes  take  effect  fiom 
their  passage,  where  no  time  is  fixed;  and  this  is  now  the  settled  rule 
of  law.     Goodsellet  al.v.  Boynton  etal.,  555 

15.  The  spring  term  of  the  Cook  Circuit  Court  was  changed  from  March  to 
April,  by  an  act  of  the  2d  of  March,  and  the  judge  being  ignorant  of  the 
change,  held  the  court  in  March.  Issue  was  joined  in  a  cause,  and  the 
s.ime  by  agreement  of  parties  was  submitted  to  the  Court  for  trial.  Judg- 
ment was  rendered  for  the  plaintiffs:  Held,  that  the  proceedings  were 
coram  nonjudice,  and  that  the  judgment  was  illegal  and  void.     Ibid., 

555 

16.  At  common  law,  in  an  action  by  S.  W.  and  H.  L.,  on  a  promissory  notes 
made  payable  to  W.  and  L.,  without  mentioning  their  Christian  names, 
the  presumption  would  be  that  the  plaintiffs,  being  holders  of  the  note, 
were  the  persons  to  whom  the  promise  was  made,  until  the  contrary 
was  shown.     Hollenhack  v.  Willirnnset  al.,  544 

17.  Under  the  statut"  of  March  2,  1839,  in  a  suit  on  a  promissory  note,  it  is 
not  nec(>ssiiry  for  the  holders  to  show  that  they  are  the  persons  described 

*  in  the  note  as  payees,  by  their  surnames,  where  the  general  issue  is 
pleaded.    Ibid.,  _  _  544 

18.  Sentble,  That  the  rule  is  the  same,  whether  the  action  was  connnenced 
and  plea  filed  befoie  or  since  the  passage  of  the  act.    Ibid.,  644 

See  Administratok;  Appeal,  7,  8,  9,  11,  15,  16,  17,  18.  21,  27;  Consta- 
ble, 4,  5,  6,  7;  County;  Covenant,  6.  7;  Courts.  3;  Costs,  2; 
Criminal  Law,  4.  5,  16;  Default,  12;  Fees,  1,  2;  Fraud;  Forci- 
ble Entry  AND  Detainer;  Improvements,  2,  3;  Indictment,  9; 
.TiRiKDicTioN,  1,  2,9,  10,  10;  Justices  of  the  Peace;  New  Trial,  4; 
Notice;  Phactice;  Pleading;  Pre-emption;  Process;  Promissory 
Notes;  Public  Lands;  Kecords,  4;  Rioiit  of  Property;  School 
Fund;  Security  kor  Costs;  Set-Off;  Sheriff;  Surveyor;  Writ 
of  Inquiry. 

CONTINUANCE  OF  A  CAUSE. 

1,  The  granting  and  refusing  of  continuances  is  d  matter  of  sound  legal  dis- 

cretion, nesting  entirely  with  the  Circuit  Court;  and  that  Court  is  to 
ju(lg(,'  whether  i\\n  party  ajijilying  for  a  continuance  has  compli(>(l  witli 
the  requisitions  of  the  statute;  and  the  decision  of  the  Court  in  such 
cases  can  not  be  assigned  for  error.      I'icker.'^  v.  /////  ef  nl.,  30'i 

2,  If  an  excejjtion  exists  to  this  general  rule,  that  exception  is  to  be  confined 

to  the  simple  point  of  the  materiality  of  the  facts  within  the  knowledge 
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of  tlie  witness,  and  their  tendency  to  prove  the  point  directly  in  issue. 
Ihid.,  307 

3.  Where  the  affidavit  shows  that  only  a  part  of  the  witnesses  have  been 

legally  summoned,  the  plaintiff  may  admit  the  facts  to  be  pTO\'ed  by  the 
witnesses  legally  summoned,  asset  forth  in  the  affidavit,  and  compel  the 
defendant  to  go  to  trial.     Ihid.,  307 

4.  The  admission  of  an  affidavit  for  a  continuance,  on  the  ground  of  the 

absence  of  a  material  witness,  in  evidence,  is  an  admission  of  the  truth 
of  the  facts  which  the  affidavit  states  can  be  proved  by  such  witness,  and 
they  can  not  be  contradicted.     Willis  \.  The  People.,  399 

5.  Where  the  Circuit  Court  granted  a  continuance  because  an  account  was 

not  filed  with  the  declaration  on  a  bill  of  exchange,  which  contained  a 
special  count  and  the  common  money  counts,  although  the  declaration 
and  a  copy  of  the  bill  declared  on  were  filed  more  than  ten  days  pre- 
vious to  tiie  session  of  the  Court,  the  Suprenifj  Court  granted  a  writ_  of 
mandamus  to  the  Judge  of  the  Circuit  Court,  directing  him  to  rescind 
the  order  for  a  continuance,  and  proceed  with  the  cause  upon  the  merits, 
without  requiring  the  plaintiff  to  file  an  account  under  the  money  counts. 
The  Peojile  v.  Pearson,  473,  4£8 

6.  "Where  an  amendment  to  a  declaration  is  of  a  matter  of  substance,  it  en- 

titles the  defendant  to  a  continuance  of  the  cause.  Covell  et  al.  v 
Marks,     '  '  525 

7.  In  an  action  upon  a  note  of  hand,  the  defendants  pleaded  no  considera- 

tion, and  that  the  note  was  given  in  consideration  of  a  certain  amount  of 
work,  which  the  payee,  the  plaintiff,  alleged  he  had  performed  for  Wa- 
terman and  Rogers,  contractors  on  the  Uumberland  Road,  and  of  an 
agreement  by  the  payee  to  deliver  to  the  defendants  an  order  or  trans- 
fer, to  enable  them  to  draw  from  W.  and  R.  the  pay  for  the  work — W. 
and  R.  being  contractors  upon  the  Cumberland  Road — and  that  the 
payee  never  performed  the  work,  nor  delivered  the  order  or  ti-ansfer, 
whereby  the  defendants  lost  the  benefit  of  the  same.  Lee  et  al.  v. 
Bates,  528 

The  defendants  then  moved  for  a  continuance  of  the  cause,  upon  the  affida- 
vit of  one  of  the  defendants,  stating  that  he  believed  he  could  prove  by 
G.,  who  resided  in  the  county  where  the  suit  was  commenced,  that  G. 
had  in  his  possession  the  contract  for  work  done  by  the  said  plaintiff'  for 
W.  and  R.,  and  that  the  plaintiff  had  failed  to  transfer  it  to  the  de- 
fendants. That  he  expected  to  prove  by  W.  and  R.  that  the  plaintiff  ^ 
wholly  failed  to  perform  his  contract  with  them,  and  that  they  owed 
him  nothing,  and  that  they  wholly  refused  to  pay  to  the  said  defend- 
ants any  money  on  account  of  the  said  plaintiff,  for  the  said  work; 
and  that  the  affiant  knew  of  no  other  witnesses  by  whom  he  could 
prove  the  same  facts.  That  G.  was  absent  from  the  county  when  the 
writ  was  served  upon  the  defendants,  and  had  not  since  returned. 
That  Waterman  resided  in  St.  Louis,  in  the  State  of  Missouri,  and 
Rogers  in  Greene  county,  in  the  State  of  Illinois;  and  that  from  the 
shortness  of  the  time  between  the  commencement  of  the  suit  and  the 
sf  s-ion  of  the  Court,  they  had  not  been  able  either  to  procure  W.'s  dep- 
osition, or  the  attendance  of  R.  as  a  witness:  Held,  that  the  affidavit 
was  sufficient,  and  the  defendants  were  entitled  to  a  -'.ontinuance. 
Ihid.,  ,  .      528 

8.  It  is  not  the  duty  of  the  Court  to  order  a  continuance  on  an  affidavit  filed, 

unless  a  motion  is  made  for  such  continuance.  Burlinganie  et  al.  v. 
Turner,  588 

CONTRACT. 

1 .  The  laws  in  force  ah  the  time  of  the  making  of  contracts  form  a  portion 

of  their  essence,  and  they  must  be  considered  as  entered  into  with  refer- 
ence to  such  laws,  and  be  so  construed.     Beynnlds  v.  Hall  et  ah,        35 

2.  W^here  the  County  Commissioners  of  V.  county  contracted  with  K.,  a 

physician,  to  render  medical  services  to  a  pauper,  but  neglected  to  have 
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a  record  made  of  such  contract:  Held,  that  the  contract  might  be  proved 
by  parol  evidence.     Vermilion  County  v.  Knight,  97 

3.  The  County  Commissioners,  when  acting  as  a  court,  can  bind  the  county 

by  their  contracts.     Ibid.,  _  _  97 

4.  \Vhere  by  a  contract  Gr.  and  K.  were  to  build  a  mill  for  C,  and  four  months 

after  the  contract  should  be  completed,  C.  was  to  pay  them  $150:  Held, 
that  they  could  not  sustain  an  action  for  the  S150  until  the  expiration 
of  four  months  from  the  time  the  services  were  offered  to  be  performed, 
although  they  were  prevented  from  completing  the  contract  by  the  con- 
duct of  C.     Crocl-er  v.  Goodsell  et  ah,  107 

5.  "Wliether  a  writteii  contract  contains  a  condition  precedent  or  not,  is  a 

question  of  law  for  the  Court  to  decide;  and  it  is-  not  a  matter  for  the 
consideration  of  the  jury.     Ihid.,  107 

6.  To  constitute  a  valid  coTitract,  it  must  be  made  by  parties  competent  to 

contract  and  be  founded  on  a  sufticient  consideration.  If  the  considera- 
tion be  past  and  executed,  it  can  then  be  enforced  only  upon  the  gi-ound 
that  the  consideration  or  service  was  rendered  at  the  request  of  the  parte 
promising.     Carson  v.  Clark,  llo 

7.  A  promise  to  pay  for  improvements  made  upon  the  public  lands,  will  not 

bind  the  promisor  if  made  after  the  purchase  of  the  same.     Ibid.,      113 

8.  A  purchaser  of  land  from  the  government,  is  under  no  moral  or  legal 

obligation  to  pay  for  improvements  made  thereon  before  his  purchase, 
and  without  his  request.     Ibid.,  118 

9.  One  man  can  not,  by  his  own  voluntary  act,  make  himself  the  creditor  of 

another.     Dednian  v.   Williams,  1.54 

10.  A  promise  made  by  a  vendee  of  public  lands,  after  the  purchase  of  the 
same  of  the  United  States,  to  pay  for  imijrovements  made  upon  the 
same  previous  to  the  purchase,  is  without  consideration  and  void. 
Hufson  V.  Orerfurf,  _  ^  170 

11.  The  statute  of  1831,  in  relation  to  the  sale  of  improvements  upon  public 
lands,  has  no  application  to  a  promise  made  by  a  purchaser  of  a  portion 
of  such  lands  after  such  purchase,  to  pay  for  improvements  made 
upon  the  same  Avhile  it  belonged  to  the  United  States.  It  applies  only 
to  contracts  respecting  the  sale  of  improvements  which  at  the  time  the 
contract  is  entered  into  are  on  the  lands  owned  by  the  government. 
Ibid.,  170 

12.  An  agreement  to  attend  a  public  land  sale  of  the  United  States,  and  pur- 
chase a  tract  of  land,  is  not  fraudulent  or  against  the  laws  of  the  U.  S. 
Pearsons  \.  Lee,  193 

13.  A  parol  contract,  for  the  purchase  of  land,  is  not  absolutely  void,  but  only 
voidable  under  the  statute  of  frauds.     Whifnei/x.  Cochran  etah,       209 

14.  The  law  is  well  settled,  that  where  there  is  a  written  contract  to  per- 
form a  particular  piece  of  work,  and  the  workman  performs  a  part  of 
the  work,  and  is  prevented  from  finishing  it  by  the  other  party,  that  he 
may  treat  the  contract  as  rescinded,  and  recover  the  value  of  his  labor 
in  an  action  of  assumpsit.     Bnffsv.  Httntlei/,  410 

15.  In  order  to  sustain  an  action  to  recover  pay  for  improvements  made 
ujionthe  public  lands,  all  that  it  is  necessary  for  the  plaintiff  to  prove 
is.  that  the  defendant  promised  expressly  to  pay  for  the  improvements. 
If  the  price  to  be  paid  be  not  agreed  on,  the  contract  is  binding,  and  tlie 
value  of  the  improvements  must  be  ascertained  by  proof.  Johnson  v. 
Monlfon,  532 

IG.  Wliei-e  a  contract  is  joint,  and  only  one  of  the  makers  are  sued,  the  non- 
joind(!r  of  the  other  parties  can  be  taken  advantiige  of  only  by  plea  in 
abatement.     Lurton  v.   Gilliam  et  al.,  577 

17.  Where  H.  and  L.  inn-chased  a  piece  of  cloth  at  a  .store  on  credit,  and  at 
the  time  of  the  purchase  a  memorandum  was  made  a.s  follows:  "If 
Mr.  Douglas  is  elected  to  Congress,  Brown  is  to  pay  for  tiie  cloth;  if 
Mr.  Stuart  is  elected,  James  Lurton  has  it  to  pay."  Held,  that  the 
contract  was  in  severalty.  Held,  also,  that  the  contract  for  the  sale  of 
the  cloth  was  valid,  and  was  not  tainted  by  the  bet  of  B.  and  L. 
Ihid.,  577 
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See  Interest,  5,  6,  7,  8  ;  Lex  Loci  ;  Promissory  Note  :  Specific  Per- 
formance ;  Surety. 

CONVEYANCE. 

See  County  Commissioners,  5,  6  ;  Covenant  ;  Deed  ;  Goods  and  Chat- 
tels. 

CORPORATIONS. 

1.  In  the  enactments  of  legislative  bodies,  where  persons  are  spoken  of,  no 
other  than  natural  persons  will  be  intended,  unless  it  be  absolutely 
necessary  to  give  effect  to  some  powers  already  coiaferred  on  artificial 
persons,  and  which  it  is  necessary  should  be  exercised  to  carry  into 
effect  the  objects  contemplated  in  their  grant  or  charter.  Blair  v.  Wor- 
ley,  178 

COSTS. 

1.  A  judgment  for  costs  can  not  be  rendered  against  an  administrator  in 

his  personal  character.  Church  et  al.  v.  Jeweft  et  al.  55  ;  Bailey  v. 
Camphell,  110 

2.  The  statute  exempts  the  old  State  Bank  from  the  payment  of  costs  ;  and 

persons  who  have  acted  merely  ministerially  for  the  bank,  as  agents, 
are  not  liable  for  costs.     Duncan  et  al.  v.  State  Bank  of  Illinois  et  al., 

262 

3.  On  an  issue  in  fact  the  defendant  is  entitled  to  costs,  but  not  on  an  issue 

in  law.     McKinstry  v.  Pennoyer  et  al.,  319 

4.  Where  a  cause  is  dismissed  upon  motion  of  the  plaintiff,  it  should  be  at 

his  costs.     Kimnan  v.  Bennett,  326 

See  Alimony  ;  Security  for  Costs. 

COURTS  OF  PROBATE. 
See  Administrator,  2,  3,  7,  8,  9,  10  ;  Jurisdiction. 

COURTS. 

1.  Wlien  a  party  comes  into  a  court  of  justice,  it  is   incumbent  upon  him 

to  exhibit  a  right  to  recover,  in  clear  and  legal  language,  otherwise 
the  court  can  not  grant  the  relief  sought.     Davenport  et  al.  v.  Farrar, 

314 

2.  The  doctrine  of  discretion  in  the  Circuit  Court   ought  not  to  be  carried 

too  far;  and  this  Court  will  not  extend  it  beyond  previous  decisions. 
McKinstry  v.  Pennoyer  et  al.,  319 

3.  The  criminal  jurisdiction  of  the  Municipal  Court  of  the  City  of  Chicago 

is  confined  to  the  territorial  limits  of  said  city.     Bell  v.  The  Peo^ile, 

397 

4.  It  has  been  decided  by  all  American  courts,  that  statutes  take  effect  from 

their  passage,  where  no  time  is  fixed;  and  this  is  now  the  settled  rule  of 
law.     Goodsell  et  al.  v.  Boynton  et  ah,  555 

5.  The  spring  term  of  the  Cook  Circuit  Court  was  changed  from  March  to 

April,  by  an  act  of  the  2d  of  March,  and  the  judge  b^ing  ignorant  of 
the  change,  held  the  Court  in  March.  Issue  v/iis  joined  in  a  cause,  and 
the  same,  by  agreement  of  parties,  was  submitted  to  the  Court  for  trial. 
Judgment  was  rendered  for  the  plaintiff's :  Held,  that  the  proceedings 
were  coram  non  judice,  and  that  the  judgment  was  illegal  and  void. 
Ibid.,  555 

See  Clerk;  Discretion;  Jurisdiction;  Practice. 
COUNTY. 

1.  A  county  is  not  bolind  to  pay  interest  on  county  orders.  Madison  County 
et  al.  V.  Bart  I  eft,  67 
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2.  A  county  order  "for  S16.50  or  its  equivalent  in  State  paper,"  is  an  order 

for  $16.50,  or  so  many  State  paper  dollars  as  will  amount  to  that  sum  at 
their  current  value.     Ibid.,  67 

3.  Statutes  defining'  the  boundaries  of  counties   are  public  acts,  and  courts 

are  bound  judicially  to  take  notice  of  them.  In  an  action  of  trespass 
qucire  clausmn  fregit,  proof  that  the  trespass  was  committed  upon  the 
premises  described  in  the  declaration,  by  the  number  of  the  section, 
township  and  range  (the  said  premises  being  in  the  proper  county),  is 
sufficient  Avithout  evidence  that  the  premises  are  situated  in  the  county 
where  the  action  is  brought.     Boss  et  ahv.  Reddick,  73 

4.  A  county  treasurer  has  no  authority  whatever  to  take  a  note  payable  to 

himself  as  treasurer;  nor  has  he  any  authority  to  assign  or  transfer  such 
a  note.     Berry  v.  Hamhy,  468 

5.  A  suit  can  not  be  maintained  in  the  name  of  a  county  treasurer.     Sed, 

qiiere.     Ihid.,  468 

6.  Quere,  Whether  an  action  in  the  name  of   the  county  can  be  maintained 

upon  a  note  payable  to  the  county  treasurer.     Ibid.,  468 

COUNTY  ORDERS. 
See  County,  1,  2. 

COUNTY  SURVEYOR. 

See  SuiivEYOR. 

I 

COUNTY  TREASURER. 
See  County. 

COUNTY  COMMISSIONERS. 

1.  Where  the  county  commissioners  of  V.  coimty  contracted  with  K.,  a  phy- 

sician, to  render  medical  services  to  a  pauper,  but  neglected  to  have  a 
record  made  of  such  contract:  Held,  that  the  contract  might  be  proved 
by  parol  evidence.     Vermilion  Coiinlij  v.  Kinglif,  97 

2.  It  is  not  necessary  for  a  party  who  has  rendered  aid  to  a  person  acknowl- 

edged as  a  pauper  by  the  county  connnissioners,  and  at  their  request, 
to  prove  that  such  person  was  actually  entitled  to  aid  under  the  laws 
providing  for  the  support  of  the  poor.     Ibid.,  97 

3.  The  Comity  Commissioners'  Court  has  no  jurisdiction  to  determine  civil 

causes  lictween  individuals  or  corporations.     Ibid.,  97 

4.  The  county  commissioners,  when  acting  as  a  court,  can  bind  the  count\- 

by  their  contracts.     Ibid.,  97 

5.  Before  the  passage  of  the  act  of  1835,  county  commissioners  had  no  au- 

thority to  convey  the  real  estate  of  their  countv.  WilHains  v.  Chn/fnr 
Hal.,  '  _     '  hO-1 

6.  Till'   act  of   1835.  makes  valid  conveyances   made  before  that  time   by 

county  commissioners;  and  a.  deed  of  the  n>ai  estate  of  the  county,  exe- 
cuted by  the  county  commissioners,  in  their  indivichud  names,  and  "un- 
der their  private  seals,  as  county  commissioners  in  behalf  of  the 
county,"  is  made  valid  and  effectual  to  pass  the  estate  therein  conveyed. 
Ihid.,  502 

COVENANT. 

1.  In  an  action  of  covenant  for  a  failure  to  convey  lands,  it  is  not  necessary 

to  aver  or  prove  a  consideration.     Biirknxi.yfer  v.  Gniiidij,  310 

2.  Ill  an  action  of  coveninit  for  failing  to  convey  lands  iigreeably  to  contract, 

tile  value  of  the  lands  at  tht>  time  they  were  to  have  been  conveyed,  is 
the  true  mciism-e  of  daunigcs.     Ibid.,  310 

3.  In  cases  of  imli'iicndent  covenants,  a  plea  of  readiness  to  perform  without 

averring  an  ofi'er  of  performance,  is  bad,  and  furhishes  no  excuse  for 
the  non-performance.     Ibid.,  310 
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4.  A  seal  imports  a  consideration.     Ibid.,  310 

5-  Sciiible,  That  a  want  of  consideration  may  be  pleaded  to  an  action  ui^on 

a  bond  for  the  conveyance  of  lands.     Ibid.,      '  310 

6.  The  plea  of  non  est  fachun  may  be  interposed  in  an  action  of  covenant, 

without  being  verified  by  affidavit  ;  and  under  it  the  defendant  may 
avail  himself  of  any  legal  defense  that  he  could  have  done  at  common 
law,  except  merely  denying  or  disproving  the  execution  of  the  instrument 
declared  on.     Loiigley  ct  al.  v.  Norrall,  389 

7.  In  an  action  of  covenant  there  is  no  plea  which  can  strictly  be  termed  the 

general  issue  ;  but  the  general  issue  in  debt  is  correctly  used  to  answer, 
under  the  statute,  the  same  end  it  does  in  debt.     Ibid.,  389 

See  Action,  11 ;  Assignment,  1,  2  ;  Vendor. 

CREDITOR. 

1.  One  man  can  not,  by  his  own  voluntary  act,  make  himself  the  creditor  of 
another.     Dedman  v.  Williams,  154 

CRIMINAL  LAW. 

1.  Perjury  consists  in  false  swearing  to  a  fact  material  to  the  point  in  issue, 

before  a  tribunal  having  legal  authority  to  inquire  into  the  cause  or 
matter  investigated.     Pankeyx.  The  Peojyle,  80 

2.  Acts  of  official  misconduct  by  justices  of  the  peace,  done  with  corrupt  mo- 

tives, are  indictable  offenses.     Wickersham  v.   The  Peojjle,  128 

3.  Where  the  defendant  pleaded  guilty  to  an  indictment  for  burglary,  and 

the  Court  sentenced  him  to  be  imprisoned  in  the  penitentiary  for  eighteen 
months  :  Held,  that  the  proceedings  were  regular.  Blevings  v.  The 
People,         _  _  _    _  172 

4.  The  words  "in  all  cases,"  in  §  158  of  the  Criminal  Code,  apply  only  to 

all  cases  tried  by  a  jui-y.     Ibid.,  172 

5.  Where   a  prisoner   pleads   guilty  on  an  indictment    for  burglary,  the 

Court  should  fix  the  time  for  which  he  is  to  be  confined  in  the  peniten- 
tiary.    Ibid.,  _     _  172 

6.  A  writ  of   error   does   not  lie  in  behalf   of  the  people,   to  reverse   the 

decision  of  a  Circuit  Court  in  a  criminal  case.     The  People  v.  Dill, 

257 

7.  Nothing  can  be  taken  by  implication  in  a  criminal  case.   Highland  v.  The 

Peo2)le,  ,  ,  392 

8.  Certainty,  in  criminal  proceedings,  where  attainable,  will  not  be  dis- 

pensed with.     Willis  V.  The  People,  399 

9.  On  a  trial  for  larceny,  the  jury  should  find  the  value  of  the  property 

stolen,  otherwise  the  Court  can  not  pass  sentence  upon  the  prisoner. 
Highland ^.  The  People,  _  392 

10.  Wliere  the  verdict  of  the  jury  in  a  trial  for  larceny  was,  "  We,  the  jury, 
find  the  defendant  guilty,  and  sentence  him  to  the  penitentiary  for  the 
term  of  three  years,"  and  a  motion  was  made  in  arrest  of  judgment,  be- 
cause the  value  of  the  property  stolen  was  not  stated  in  the  verdict: 
Held  that  the  defect  was  fatal,  and  that  the  judgment  should  have  been 
arrested.     Ibid.,  _    392 

11.  The  propriety  of  introducing  affidavits  in  criminal  cases  is  not  sanctioned. 

Willis  V.  The  People,  ^  399 

12.  The  Circuit  Court  may  set  aside  a  defective  verdict,  and  award  a  venire 
de  noro,  in  a  criminal  case,  where  the  facts  found  are  so  defective  that 
no  judgment  can  be  rendered  upon  such  verdict.  Lawrence  et  al.  v. 
The  People,  414 

13.  Where  A,  B,  C  and  D  were  jointly  indicted  in  the  Edgar  Circuit  Court, 
and  A  alone  moved  for  and  obtained  a  change  of  venue  to  the  Clark  Cir- 
cuit Court,  without  the  consent  of  the  others,  where  he  was  tried;  and 
after  his  trial  the  indictment,  without  any  order  of  court,  was  returned 
to  the  Edgar  Circuit  Court,  and  B,  C  and  D  called  upon  to  pleadto  the 
same:  Held,  that  the  proceedings  were  regular,  and  that  the  indict- 
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ment  as  to  B,  C  and  D,  must  be  considered  as  remaining  under  the  con- 
trol of  the  Edgar  Circuit  Court,  and  that  no  trial  could  be  had  elsewhere. 
The  Circuit  Court  of  Clark  county  should  have  ordered  the  original  in- 
dictment to  be  retm-ned  to  Edgar  county,  and  retained  a  copy  thereof 
upon  its  own  records.     Hunter  et  ol.  \.  Tlie  People,  453 

14.  In  a  criminal  cause  the  accused  stands  on  all  his  rights,  and  waives  noth- 
ing which  is  irregular,  and  more  especially  so  whea  life  is  in  question. 
Guykoirsl-i  v.  The  Peo2}h,  476 

15.  The  affidavit  of  a  prisoner,  upon  a  motion  for  a  new  trial,  is  prima  facie 
evidence  of  the  truth  of  the  statements  it  contains.     Ihid.,  476 

SembJe,  That  the  affidavit  of  a  juror  in  support  of  the  verdict,  on  a  point  en- 
tirely disconnected  with  his  acts  or  the  motives  for  his  conduct,  m;iy  be 
admitted  on  a  motion  for  a  new  trial.     Ibid.,  476 

16.  Every  taking  of  the  property  of  another,  Avithout  his  knowledge  or  con- 
sent, does  not  amount  to  larceny.  To  make  it  such,  the  taking  must  be 
ac  ompanied  by  circumstances  which  demonstrate  a  felonious  intention. 
Smith  V.  Shtiifz,  490 

17.  The  provision  in  Article  8,  §  11,  of  the  Constitution  of  the  State  of  Illi- 
nois, "  That  no  person  shall  for -the  same  offense  be  twice  put  in  jeopardy 
of  his  life  or  limb,"  prohibits  the  State  from  bringing  a  writ  of  error 
where  a  person  accused  of  a  crime  is  acquitted  in  the  Court  below.  The 
People  V.  Royal,  hoi 

See  Grand  Jury;  Evidence,  29,  30;  Indictment;  Practice,  73;  Venuk. 

DAMACtES. 

1.  A  writ  of  inquiry  is  never  necessary  where  the  damages  can  be  ascertained 

by  computation.     Clemson  et  al.Y.  State  Bank  qt   Illinois,  45 

2.  Interest  is   the   legal   damages   or  penalty  for  the  unjust  detention  of 

money.     Madison  Connty  et  al.  v.  Bartlett,  67 

3.  Where  judgment  is  rendered  for  the  plaintiff  on  demurrer  to  the  defend- 

ant's plea,  the  plaintiff  may  have  an  inquest  to  ascertain  the  damnges, 
or  he  may  waive  this  and  take  judgment  for  nominal  damages.  Boon 
V.  Juliet,  _  _      ^  258 

4.  In  an  action  of  covenant  for  failing  to  convey  lands  agreeablj'to  contract, 

the  value  of  the  lands  at  the  time  they  were  to  have  been  conveyed  is 
the , true  measure  of  damages.     Buckniaster  v.  Grundy,  310 

5.  In  an  action  of  assumpsit,  it  is  erroneous  to  enter  up  a  judgment  for  debt 

and  damages.     Lyon  v.  Barney,  387 

{).  AVliere,  in  an  action  of  debt,  a  judgment  for  damages  is  rendered,  the 
judgment  will  be  reversed;  but  the  error  will  be  corrected  in  this  Court, 
and  such  a  judgment  given  as  the  Court  below  should  have  rendered. 
Guild  cf  al.  v.  Johnson,  405 

7.  Under  §  17  of  the  practice  act.  imliquidated  damages  ari-'^ine:  e.r  contractu, 

may  be  set  off  in  an  action  of  assumiDsit.  The  rule  wiis  different  under 
the  act  of  1819.     Edu-ards  et  al.  v.  Todd,         _  462 

8.  Where  the  plaintiff  brought  an  action  of  ;issumpsit  to  recover  tlie  amount 

of  freight  agreed  to  be  paid  by  the  defendants  for  the  transportation  of 
their  goods  from  Huff'alo  to  Chicago,  and  the  dofcndant.s  pleaded  the 
genera!  i.ssue,  and  gave  notice  of  their  intention  to  give  in  evidence 
under  that  plea,  that  a  portion  cf  the  goods  agreed  to  be  transported, 
exceeding  in  value  the  whole  amount  of  the  freight  claimed,  was, 
through  the  negligence,  carelessness,  and  improper  conduct  of  the 
plaintiff,  lost  and  destroyed  on  the  voyage;  and  on  the  trial  offered  to 
introduce  such  evidence,  first,  by  way  of  set-off,  and  secondly,  by  way 
of  reducing  the  damages  claimed:  Held,  that  the  evitlence  was  ad- 
missible a.s  well  as  a  set-off,  as  in  reduction  of  damages.     Ihid.        462 

9.  Whei'e  matters  of  law  and  fact  .are  both  submitted  to  the  Court  for  trial, 

and  a  jury  waived,  it  is  competent  for  the  Court,  after  having  found  the 
issues  for  the  plaintiff,  to  direct  the  clerk  to  assess  the  damages  on  a 
promissory  note.     Burlingamc  et  al.  v.  Turner^  688 
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DEBT. 


1.  Debt  is  the  proper  action  to  Iirinsr  for  a  violation  of  an  ordinance  of  an 
incorporated  town.     Israel  et  ul.  v.  Town  of  Jacksonville,  290 

DEEDS. 

1.  Deeds  or  obligations,  containing  mutual  covenants,  are  not  assignable. 

Beezley  v.  Jones,  34 

2.  A  deed  made  upon  valuable  consideration   does  not  come  within  the 

provisions  of  the  statute  of  frauds  and  perjuries.  Thornton  v.  Daven2)orf 
etal.,  296 

3.  Whatever  may  be  the  practice  in  England,  the  purchaser  here  is  not 

bound  to  prepare  and  tender  a  deed  to  the  vendor,  unless  such  obligation 
can  be  fairly  inferred  from  the  terms  of  the  contract.  Buckmasfer  v. 
Grun(l[i,  310 

4.  §  6  of  the  act  of  1827  required  that  an  administrator's  deed  of  real  estate, 

should  set  forth  "at  large  the  order  of  the  Circuit  Court  directing  the 
sale."  A  recital  of  the  substance  of  such  order  is  not  a  compliance 
with  the  act.     Smith  ef  al.  v.  HiJeman,  323 

5.  An  administrator's  deed  under  the  act  of  1827,  which  does  not  contain 

the  order  "at  large,"  for  the  sale  of  the  premises,  is  insufficient,  and 
can  not  be  received  as  evidence  in  an  action  of  ejectment,  to  support 
the  title  of  the  grantee  in  such  deed.     Ibid.,  323 

6.  A  party  claiming  under  a  deed  given  upon  a  sale  of  lands  for  taxes  by  the 

auditor,  must  show  that  all  the  requirements  of  the  law  in  relation  to 
the  sale  of  lands  for  taxes  have  been  complied  with.     Garrett  v.    Wig- 
gins, 335 
See  County  Comjiissioneks;  Construction  of  Statutes. 

DEFAULT. 

1.  If  judgment  be  rendered  by  default  against  a  defendant  who  has  not  been 

served  with  process,  the  proceedings  are  coram  nonjuclice.  But  the  re- 
versal of  such  a  judgment  does  not  affect  the  rights  of  the  plaintiff  be- 
low.    Ditch  V.  Edu-ards,  127;  Garrett  V.  Phelps,  _        331 

2.  An  application  to  set  aside  a  default  is  addressed  to  the  sound  discretion 

of  the  Court,  and  no  writ  of  error  will  lie  to  correct  its  exercise.  It  is 
too  late  to  make  an  application  to  set  aside  a  default  after  one  term  of 
the  Court  has  intervened  between  the  term  at  which  the  default  was 
taken,  and  that  at  which  the  motion  was  made.  Garner  et  al.  v.  Cren- 
shaw, 143 

3.  A  defendant  by  'suffering  judgment  [.to  go  by  default,  is  out  of  Court, 

and  has  no  right  to  except  to  testimony.  He  is  however  permitted  to 
cross-examine  the  witnesses,  but  he  can  not  introduce  testimony,  or  make 
a  defense  to  the  action.  vShouId  improper  testimony  or  wrong  instruc- 
tions be  given,  the  proper  course  is  to  apply  to  the  Court  to  set  aside  the 
inquisition,  and  grant  a  new  inquest.     Morton  v.  Bailey  et  ah,         213 

4.  Where,  after  pleading,  a  defendant  stipulated  that  judgment  might  go  a.s 

by  default,  on  his  failure  to  file  a  paper  on  a  given  day ;  and  on  such 
failure,  judgment  by  default  was  entered  notwitlistanding  the  plea: 
Held,  that  there  was  no  error.     Foster  v.  Filley,  256 

5.  The  Supreme  Court  will  not,  on  motion,  set  aside  a  default,  and  vacate  a 

judgment  of  a  Circuit  Com-t.     Aiken  v.  Deal,  327 

6.  A  judgment  by  default  is  irregular,  unless  it  appear,  by  a  return  on  the 

process,  that' it  had  been  served,  and  on  what  day  service  was  made. 
Garrett  v.  Phelps,  331 

7.  The  reversal  of  a  judgment  b}'  default,  where  process  from  the  Court  Ije- 

low  had  not  been  served  on  the  defendant  in  that  Court,  does  not  preju- 
dice any  future  proceedings.     Ibid.,  331 

8.  An  application  to  set  aside  a  default  is  addressed  to  the  sound  dircretiou 

of  the  Court,  and  the  manner  of  the  exercise  of  that  discretion  can  not 
be  assigned  for  error.  Uarmison  v.  Clark  et  al.,  131;  Wallace  \. 
Jermne,  '  524 
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9.  It  is  error  to  take  judgment  by  default,  where  a  plea  is  filed  to  the  dec- 

laration or  petition.     McKinney  v.  May,  584;    Covell  et  al.  v.  Murks, 

391 

10.  The  exercise  of  the  power  to  grant  or  refuse  an  application  to  set  aside 
a  default  and  permit  the  defendant  to  plead,  as  also  the  granting  or 
refusing  of  a  motion  for  a  new  hearing,  is  a  matter  of  sound  legal  dis- 
cretion; and  the  Supreme  Court  can  not  interfere  with  the  exorcise  of 
that  discretion  by  the  Circuit  Court.  Gillet  et  al.  v.  Stone  et  ah,      5-39 

11.  The  statute  of  July,  1837,  does  not  extend  to  motions  to  set  aside  de- 
faults.    Ibid.;  Wallace  v.  Jerome,  524 

12.  After  a  plea  of  not  guilty  has  been  filed,  putting  a  cause  at  issue,  the 
Court  can  not,  on  calling  of  the  defendants,  render  a  judgment  by  de- 
fault ;  a  jury  should  be  impaneled,  and  a  trial  had,  in  the  same  man- 
ner as  if  the  defendants  had  answered  when  called.  Manlove  et  al.  v. 
Bruner,  390 

13.  Where  an  action  of  assumpsit  is  commenced  against  several,  only  one 
of  whom  pleads  to  the  action,  and  the  default  of  the  others  is  entered, 
it  is  erroneous  to  take  final  judgment  against  them  until  the  issue  as 
to  the  defendant  who  pleads  is  disposed  of.  Eiissell  et  al.  v.  Hogan 
et  al.,  552 

14.  In  an  action  ex  contractu  against  several  defendants,  the  judgment  is  a 
unit;  it  must  be  rendered  against  all  or  none.  The  cause  can  not  be  con- 
tinued as  to  one  who  has  pleaded,  and  final  judgment  rendered  against 
the  others.    IMd.,  552 

DEMURRER  TO  EVIDENCE. 

1.  A  variance  between  the  agreement   declared  on,  and  the  declaration 

should  be  taken  advantage  of  on  the  trial  by  a  demurrer  to  evidence,  or 
a  motion  for  a  non-suit.     Pearsons  v.  Lee,  193 

2.  The  course  to  be  pursued  in  a  case   tried  by  the  Court  without  a  jury, 

where  the  defendant  supposes  that  the  plaintiff  has  failed  to  support  his 
action,  is  to  move  the  Court  to  non-suit  the  plaintiff,  or  to  demiu-  to  the 
testimony.  If  he  does  neither,  and  goes  on  and  gives  evidence,  the 
office  of  the  judge  is  then  completely  merged  into  that  of  a  juror,  and 
his  decision,  if  wrong,  can  only  be  reviewed  in  the  same  manner  as  the 
wrong  verdict  of  a  jury,  to  wit,  by  application  for  a  new  trial.  Gilniore 
V.  Ballard,  252 

DEPOSITIONS. 

1.  It  is  a  valid  objection  to  a  deposition  that  it  was  dictated  or  written  by 

an  attorney  in  the  cause ;  but  the  objection  must  be  suptiorted  by  proof 
of  the  fact.     King  v.  Dale,  513 

2.  Where  a  deposition  is  read  in  evidence  which  proves  nothing  for  either 

party,  the  Court  will  not  inquire  whether  it  was  properly  admitted. 
Ibid.,  513 

DESCENT. 
See  Estates. 

DETINUE. 

1.  The  action  of  detiime  is  an  unusual  action,  and  the  liooks  furnislibut  few 

rules  of  evidence  applicable  to  it.  Great  certainty  and  accuracy  in  the 
description  of  the  things  demanded  is  still  required  in  detinue.  Felt 
V.    Williatns,  20(5 

2.  A  declaration  in  detinue  for  "  a  red  cow  with  a  white  face,"  is  not  sup- 

ported by  proof  that  "the  cow  wa.s  a  yellow  or  sorrel  cow."    Ibid., 

20t5 

DEVASTAVIT. 
See  Administuatou  and  Execi;tok,  5,  6. 
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DEVISE. 

1.  Wliere  A.  devised  land  to  C,  to  take  effect  on  the  death  of  the  wife  of 

A.,  on  condition  that  C.  would  become  bound  to  and  live  with  A.'s 
wife  until  C.  should  be  married,  evidence  of  the  declarations  of  the 
wife  of  A.  that  she  did  not  desire  C.  to  be  bound  to  her,  is  relevant  and 
proper.  If  A.'s  wife  voluntarily  dispense  with  the  performance  of  the 
condition,  the  estate  will  take  effect.    Jones  et  ah  v.  Bramhlet  ei  ah, 

276 

2.  If  there  be  two  devises  in  a  wiU  of  the  same  property  to  two  different 

persons,  and  the  first  create  an  estate  of  inheritance,  the  second  devise 
without  words  of  perpetuity,  will  not  destroy  the  first,  and  will  create 
a  life  estate  only,  with  reversion  in  the  heirs  of  the  first  devisee.    Ihich, 

276 

See  Estates. 

DISCRETION". 

1.  Wliere  the  legislature  directs  an  inferior  court  as  to  the  mode   of  en- 

forcing its  orders  or  decrees,  such  court  possesses  no  discretion,  but  must 
proceed  conformably  to  the  mode  prescribed.     Piggott  v.  Ramey  et  ah, 

145 

2.  The  doctrine  of  discretion  in  the  Circuit  Court  ought  not  to  be  carried 

too  far;  and  this  Court  will  not  extend  it  beyond  previous  decisions. 
McKinsjtry  v.  Feniioger  et  ah,  319 

See  Appeal,  19,  20,  29;  Bail;  Continuance;  Default,  2,  8,   10;  New 
Teial;  Pleading,  29,  40;  Right  op  Property,  U;  Venue,  3. 

DIVORCE. 
See  Alimony. 

DOCKETING  CAUSES. 
See  Appeal,  4. 

DOWER. 

1.  A  widow  can  only  be  endowed  of  estates  of  inheritance.    Davenport  et 

ah  V.  Farrar,  314 

2.  A  pre-emption  right  is  not  an  estate  of  which  a  widow  can  be  endowed. 

Ibid.,  314 

3.  The  statute  making  equitable  estates  subject  to  dower,  clearly  refers  to 

equitable  estates  of  inheritance  only.     Ibid.,  '  314 

4.  The  words  oicner  and  ]}ropnetor  are  insufficient  in  a  petition  for  dower, 

a.s  descriptive  of  the  estate  of  the  deceased  husband  of  the  petitioner. 
They  do  not  technically,  nor  by  common  usage,  describe  an  estate  in 
fee  simple,  or  fee  tail.    Ihkh,  314 

5.  When  a  party  comes  into  a  court  of  justice,  it  is  incumbent  upon  him  to 

exhibit  a  right  to  recover,  in  clear  and  legal  language,  otherwise  the 
court  can  not  grant  the  relief  sought.     Ibid.,  314 

6.  A  petition  for  dower  should  state  such  facts  as  would  show  that  the  hus- 

band of  the  petitioner  was  possessed  of  such  an  estate  as  is  contemplated 
by  the  statute.     Ibid.,  .  314 

7.  Semble,  That  in  order  to  bar  the  wife's  right  of  dower,  she  should  be 

made  a  party  defendant,  in  a  scire  facias  to  foreclose  a  mortgage. 
Gilbert  et  ah  v.  Maggord,  471 

EJECTMENT. 

1.  A  patent  can  not  be  impeached  by  parol,  in  an  action  of  ejectment. 

Bruner  y.  Matdore  et  ah,  156 

2.  In  an  action  of  ejectment,  where  the  judgment  of  the  Circuit  Court  is  for 
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premises  not  described  in  tlie  declaration,  the  judgment  will  bp  re- 
versed.    Benfley  v.  IJroirnson,  240 

3.  An  action  ot  ejectment  can  be  maintained  against  a  military  officer,   in 

the  occupation  of  lands,  as  such.     McConneJJ  v.   Wilcox,  344 

4.  The  law  of  the  State  where  the  land  is  situated   is  to  govern  both  as  to 

the  form  of  the  remedy,  and  the  evidence  of  title.  Ibid.,  344 

5.  The  United  State*  could  not  be  a  defendant  in  a  State  Court  to  any  action 

whatever,  such  Court  having  no  jurisdiction  over  her; and  consentcould 
not  give  it.  And  although  it  is  certainly  true  that  the  tenant,  in  all 
actions  of  ejectment,  may  defend  himself  by  showing  the  title  of  his 
landlord,  it  does  not  follow  that  the  party  who  could  not  be  a  defendant 
for  want  of  jurisdiction  in  the  Court  over  him,  may  defend  himself  in 
such  case  in  the  name  of  a  person,  who,  upon  no  reasonable  supposition, 
could  be  considered  as  standing  in  the  relation  of  a  tenant.   Ibid.,     344 

6.  In  an  action  of  ejectment,  the  plaintitf ,   to  support  his  title,  read  in  evi- 

dence a  deed  from  one  Wheelock  and  wife  to  one  Claytor,  from  whom 
the  lessors  of  the  plaintiff  derived  title  to  the  premises  described  in  his 
declaration,  and  the  defendant  read  in  evidence  a  decree  of  the  Adams 
Circuit  Court,  sitting  as  a  court  of  chancery,  made  in  a  case  wherein 
Archibald  Williams,  administrator,  etc.,  was  complainant,  which  re- 
scinded and  set  aside  the  deed  to  said  Claytor,  and  the  deed  to  the  les- 
sors of  the  plaintiff,  and  directed  that  a  special  execution  issue  to  the 
sheriff'  of  Adams  county,  against  saij^  Wheelock,  as  the  trustee  of  one 
Hynes,  to  sell  the  premises  describe!  t  in  the  plaintiff's  declaration,  for 
the  satisfaction  of  the  judgment  and  losts  in  favor  of  said  Williams,  ad- 
ministrator, mentioned  in  the  bill  in  chancery,  upon  which  the  decree 
was  rendered,  and  offered  to  read  in  evidence  the  special  writ  of  execu- 
tion with  the  return  thereon;  which  letnrn  stated  that  said  premises 
were  sold  to  the  defendant,  and  also  the  sheriff"'s  certificate  of  the  sale 
of  said  premisi  s,  and  his  deed  to  the  defendant,  under  an  execution  in 
favor  of  one  Wesley  Williams,  which  were  excluded  from  the  jury;  and 
the  plaintiff"  then  offered  to  prove  that  Claytor  had  redeemed  said  prem- 
ises from  said  sheriff''s  sale,  which  was  not  allowed,  and  the  Court  ex- 
cluded said  decree  from  the  jury.  The  defendant  then  offered  in  evi- 
den  'C  the  bill,  process,  etc.,  in  the  chancery  suit  in  which  the  decree  was 
rendered  in  favor  of  Archibald  Williams,  administrator,  etc.,  which  were 
rejected  by  the  Court,  to  all  of  which  decisions  against  him,  the  defendant 
excepted:  Held  that  the  decree  was  properly  excluded  from  the  jury,  in- 
asmuch as  the  defendant  had  failed  to  produce  a  deed  from  the  sheriff' 
under  the  special  writ  of  execution.  Held,  also,  that  the  bill  was  prop- 
'  erly  excluded.     Held,  also,  that  the  deed  from  the  sheriff  was  not  ad- 

missible in  evid<Mice,  as  it  recited  an  entirely  different  writ  of  execution 
from  t"liat  d(!scribod  in  the  decree.  Held,  also,  that  there  was  no  error 
in  the  proceedings.     irHllanis  v.  Claytor  et  al.,  502 

7.  The  i)ractice  of  excluding  evidence,  after  it  has  been  received,  where  some 

one  important  link  in  the  chain,  necessary  to  establish  the  right  claimed, 
is  wanting,  seems  to  have  been  adopted  in  many  of  the  courts  of  the 
AVestern  States,  as  an  equivalent  for  instructing  the  jury  that  for  want 
of  su  h  proof  the  party  has  not  made  out  the  point  sought  to  be  estab- 
lished. Ibid.,  .        .        .         "       .  .  ^02 

8.  Seinblc,  That  fraud  can  not  be  given  in  evidence  to  impeach  a  deed,  in  an 

action  of  ejectment.     Ibid.,  502 

9.  Semb'r.  That  where,  in  an  action  of  ejectment,  the  verdict  of  the  jury  was 

rendered  in  favor  of  the  lessors  of  the  plaintiff,  no  objection  can  be 
raisuid  on  that  account,  in  the  Supreme  Court.    Ibid,,  502 

See  Evidence,  10,  11,  12;  Public  Lands. 

ELECTION.    , 

1.  The  Proclamation  of  the  Governor  declaring  who  is  elected  to  Congress. 
is  /iriina  facie  evidence  of  the  facts  thiTcin  stated.  Liirton  v.  Gilliani 
et  al.,  bll 
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ENCLOSURES. 
See  Fences. 

EQUITY. 

See  Chanceky. 

ERROR  AND  WRIT  OF  ERROR. 

1.  A  writ  of  error  is  a  writ  of  right,  and  can  not  be  denied,  except  in  capital 

cases.     Boicers  v.  Crveen,  42 

2.  A  writ  of  error  lies  from  a  Gircnit  Court  to  the  Supreme  Court,  although 

the  judgment  complained  of  be  less  than  twenty  dollars.     Ibid.,  42 

3.  It  would  be  clearly  unjust  to  permit  a  party  to  assign  his  own  mistakes  as 

error.     Clemson  et  al.  v.  State  Bank  of  Illinois,  45 

4.  It  is  not  error  for  the  Court  to  give  final  judgment  againt  the  defendant, 

upon  sustaining  the  plaintiffs'  demurrer  to  a  bad  plea.     Ibid.,  45 

5.  A  party  can  not  assign  for  error  that  which  makes  in  his  own  favor,  ex- 

cept under  peculiar  circumstances.     Bailey  y.  Campbell,  47 

6.  An  application  to  set  aside  a  judgment  by  default,  or  to  grant  a  new  trial, 

is  an  application  directed  to  the  discretion  of  the  Court,  and  the  decis- 
ion of  the  Court  upon  such  application  can  not  be  assigned  for  error. 
Harmison  v.  Clarke  et  al.,  181 

7.  A  party  can  not  assign  that  for  error  which  was  for  his  own  benefit. 

Ibid.,  131 

y.  An  application  to.'set  aside  a  default  is  addressed  to  the  sound  discretion 
of  the  Court,  ana  no  writ  of  error  will  lie  to  correct  its  exercise.  It  is 
too  late  to  make  an  application  to  set  aside  a  default  after  one  term  of  the 
Court  has  intervened  between  the  term  at  which  the  default  was  taken, 
and  that  at  which  the  motion  was  made.     Garner  et  al.  v.  Crenshaw, 

143 

9.  The  refusal  of  the  Circuit  Court  to  instruct  the  jury  that  there  was  no  evi- 

dence of  a  fact  which  the  testimony  tended  to  prove,  can  not  be  as- 
signed for  error.     Morton  v.  Gatelij,  211 

10.  The  objection  that  a  judgment  was  given  without  a  rule  to  plead,  can 
not  be  assigned  for  error.     Marshall  y.  Maurij,  _      231 

11.  Where,  after  pleading,  a  defendant  stipulated  that  judgment  might  go 
as  by  default,  on  his  failure  to  file  a  paper  on  a  given  day  ;  and  on  such 
failure,  judgment  by  default  was  entered  notwithstanding  the  plea  : 
//e?f?  that  there  was  no  error.     Foster  v.  Fillet/,  256 

12.  A  writ  of  error  does  not  lie  in  behalf  of  the  people,  to  reverse  the  de- 
cision of  a  Circuit  Court  in  a  criminal  case.     The  People  v.  Dill,      257 

13.  Unless  a  party  excepts  to  instructions  in  the  Court  below,  he  can  not  as- 
sign them  for  error  in  the  Supreme  Court.     Peck  v.  Boggess,  281 

14.  Upon  the  overruling  of  a  demurrer  to  a  plea,  if  the  plaintiff  reply,  he 
thereby  waives  the  demurrer,  and  can  not  afterward  assign  for  error 
that  it  was  overruled.     Ibid.,  _  281 

15.  A  writ  of  error  will  not  lie  to  the  final  judgment  of  the  Circuit  Court  in 
a  case  tried  by  the  Court  without  the  intervention  of  a  jury.  Stringer 
y.  Smith  et  at,  '  _  295 

16.  A  party  can  not  p.ssign  for  error  an  erroneous  instruction  favorable  to 
him.     Kitchell  v.  Bratton,  .      ,       .  .  300 

17.  Where  an  erroneous  instruction  is  given  to  the  jury,  but  the  bill  of  ex- 
ceptions does  not  enable  the  Court  to  see  what  effect  it  probably  had 
unon  their  verdict,  the  judgment  of  the  Court  below  will  be  reversed. 
The  bill  of  exceptions  should  have  stated  the  proof  upon  the  point. 
Ibid.,  ,  300 

18.  The  granting  and  refusing  of  continuances  is  a  matter  of  sound  legal 
discretion,  resting  entirely  with  the  Circuit  Court;  and  that  Court  is  to 
judge  whether  the  party  applying  for  a  continuance  has  complied  with 
the  requisitions  of  the  statute;  and  the  decision  of  the  Court  in  such 
cases  can  not  be  assigned  for  error.     Vickers  v.  Hill  et  al.,  307 
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19.  If  an  exception  exist  to  this  general  j-iile,  that  exception  is  to  be  confined 
to  the  simple  point  of  the  material i  y  of  the  facts  resting  within  the 
knowledge  of  the  witness,  and  the^.  tendency  to  prove  the  point  di- 
rectly in  issue.     Ihkl.,  S07 

20.  The  rule  is  well  settled,  that  error  can  not  be  assigned  for  the  refusal  of 
a  Court  to  grant  a  motion  addressed  to  its  discretion.  Grain  v.  BaiJei/ 
etah,  _       _      '  321 

21.  Where  the  record  of  the  Circuit  Court  does  not  show  for  what  cause  an 
appeal  was  dismissed,  and  a  judgment  for  costs  is  rendered  against  the 
appellant,  the  judgment  will  be  reversed.     Kinman  v.  Bennett,       326 

22.  In  a  cause  tried  by  the  Court  without  the  intervention  of  a  jury,  a  bill 
of  exceptions  can  not  be  taken  to  the  final  judgment  of  a  Circuit  Court 
nonsuiting  the  plaintiff,  even  where  it  is  agreed  by  the  parties  that 
either  party  shall  have  the  same  right  to  except  as  if  the  cause  were  tried 
by  a  jury.     BallingaJl  v.  Sj^roggins,  330 

23.  Where  the  Court  below  hear  the  testimony  on  both  sides,  a  bill  of  excep- 
tions will  not  lie  to  the  judgment  of  the  Court,  though  the  parties  agree 
that  there  shall  be  "the  same  right  to  except  to  any  opinion  of  the 
Court  during  the  progress  of  the  trial  and  upon  final  judgment  as 
though  the  cause  were  tried  before  a  jury,  ^nd  such  exception  shall  be 
considered  in  the  Supreme  Court,  as  though  the  cause  were  tried  by  a 
jury."     Arenz  v.  BeiJiJe  et  ah,  340 

24.  A  party  can  not  assign  for  error  an  erroneous  decision  which  does  not 
prejudice  his  rights.     Ibid.,  340 

25.  Where  a  writ  is  tested  in  tlie  name  of  a  person  who  was  not,  at  the 
date  of  the  test,  judge  of  the  Court,  the  objection  can  be  taken  advan- 
tage of  only  by  motion  in  the  Court  from  which  the  pi:ocess  issued.  The 
mistake  can  not  be  assigned  for  error  jn  this  Court.  BeaubienY.  Bar- 
hour,  386 

26.  In  an  action  of  assumpsit,  it  is  erroneous  to  enter  up  a  judgment  for 
debt  and  damages.     Lj/on  v.  Barney,  387 

27.  It  is  erroneous  to  take  judgment  by  default  where  a  plea  of  non-assump- 
sit is  interposed.   Ibid.;  CorcJI  et  al.  v.  Marks,  391 

28.  Where  a  summons  is  issued  not  under  the  seal  of  the  Court,  the  Court 
should,  on  motion,  quash  it.  It  is  error  to  refuse  such  a  motion.  An- 
glin  V.  Nott,  _  395 

29.  A  writ  of  error  will  lie  to  the  decision  of  a  Circuit  Court  upon  a  motion 
to  set  aside  a  judgment,  and  quash  an  execution  issued  thereon.  Sloo  v. 
State  Bank  qflfliiiois,  _  428 

30.  Senihle,  That  the  defendants  in  error,  by  joining  in  error,  waive  all  ob- 
jection to  the  assignment  of  errors,  if  the  rigid  rules  of  pleadhig  be  ad- 
hered to;  the  joinder  being  only  considered  as  a  dennuTer  to  the  assign- 
ment of  errors,  in  cases  where  the  errors  are  not  well  assigned,  and  con- 
tradict the  record.     Ibid.,  _  428 

31.  Whenever  a  decision  takes  place  in  any  of  the  Circuit  or  inferior  courts 
of  record  in  this  State,  which  is  final,  and  of  which  a  record  can  be 
made,  and  which  decides  the  right  of  property,  or  personal  liberty,  com- 
plete jurisdiction  is  conferred  on  the  Supreme  Court  to  hear  and  deter- 
mine the  same.     Ibid.,  428 

32.  It  is  not  error  to  render  final  judgment  upon  demurrer.  If  a  party  wish 
to  answer  over,  he  should  withdraw  his  demurrer.  Godfrey  et  al.  v. 
Backmaster,  447 

33.  Where  there  is  a  judgment  on  a  demurrer  against  the  party  demurring, 
if  he  wishes  to  avail  liimseif  in  th(^  Snin'cnK"  Court  of  the  grounds  raised 
liy  the  demurrer,  luMinist  stand  by  his  dennirrer  in  the  Court  below; 
otherwise  he  will  be  precluded  from  assigning  for  error  the  judgment 
of  the  Circuit  Court,     (iillxrt  ct  al.  v.  Muggord.  471 

34.  By  a  rule  of  the  Supreme  Court,  no  errors  will  be  inquired  into,  but  such 
a.s  are  assigned.    Ibid.,  471 

35.  Where  the  precept  for  summoning  the  jury  at  a  special  term  of  a  Circuit 
Court  called  for  the  trial  of  a  prisoner  charged  with  aciijiital  crime,  ha'l 
been  lost  by  the  sheriti",  and  the  Court  directed  a  new  one  to  be  tiled 


INDEX.  627 

futnc pro  tunc:  Held  that  there  was  no  error.  Gui/Jcoivsli  v.  The 
People,  .     .  '^''6 

36.  Where  a  demurrer  was  interposed  to  the  replication  of  the  plaintiff  to 
one  of  the  defendant's  pleas,  issue  to  the  country  having  been  taken  on 
the  other  pleas,  and  the  parties  agreed  that  both  matters  of  law  and  fact, 
arising  in  the  cause,  might  be  tried  by  the  Court,  and  after  hearing  the 
evidence  the  Court  gave  judgment  for  the  plaintiff  for  damages,  with- 
out expressly  oveiTuling  the  demurrer:  Held  that  as  the  replication  was 
sufficient,  there  was  no  error  in  the  proceedings.  PhilUps  v.  Dana,  498 

37.  Applications  to  amend  the  pleadings  in  a  cause  are  addressed  tothe 
sound  discretion  of  the  Court,  and  the  allowance  of  such  applications 
can  not  be  assigned  for  error.     Ibid.,  498 

38.  An  application  to  set  aside  a  default  is  addressed  to  the  sound  discretion 
of  the  Court,  and  the  manner  of  the  exercise  of  that  discretion  can  not 
be  assigned  for  error.     Wallace  v.  Jerome,  524 

39.  It  is  a  well  settled  rule  of  law,  that  in  trials  by  jury  the  weight  of  tes- 
timony is  a  question  to  be  decided  by  the  jury  exclusively.  The  decis- 
ion, consequently,  can  not  be  assigned  for  error.     Johnson  v.  Moultoii, 

532 

40.  It  Ls  error  to  take  judgment  by  default,  where  a  demurrer  is  filed  to  the 
declaration  or  petition.     AJcKinney  v.  May,  5?4 

41.  Where  B.  instituted  a  suit  against  I.  by  capias,  and  held  the  defendant 
to  bail,  and  the  Court,  on  motion,  discharged  the  bail,  but  rendered 
judgment  for  the  plaintiff  for  the  amount  of  his  demand:  i7e?f?  that 
the  plaintiff  could  not  bring  a  writ  of  error  to  reverse  the  decision  of 
the  Court  discharging  the  bail.  Held,  also,  that  the  defendant  in  error 
should  have  demurred  to  the  assignment  of  error;  j-et,  that  notwith- 
standing he  had  joined  in  error,  the  Court  would  not,  by  affirming  the 
judgment,  subject  the  defendant  to  the  costs  of  the  Supreme  Court;  but 
would  dismiss  the  writ  of  error.     Britner  v.  Ingraham,  556 

42.  A  motion  to  discharge  bail  is  addressed  to  the  sound  discretion  of  the 
Court;  and  its  decision  upon  such  a  motion  can  not  be  assigned  for 
error.     Ibid.,  _    _  '   556 

43.  The  State  can  not  prosecute  a  writ  of  error  in  a  criminal  case.  The 
Peojile  V.  Royal,  557 

44.  A  joinder  in  error  will  not  give  the  Supreme  Court  jurisdiction  in  a  case 
where  the  constitution  has  not  conferred  it.    Ibid.,  557 

45.  The  provision  in  Article  8,  §11,  of  the  Constitution  of  the  State  of  Illi- 
nois, "That  no  person  shall  for  the  same  offense  be  twice  put  in  jeop- 
ardy of  his  life  or  limb, ' '  prohibits  the  State  from  bringing  a  writ  of 
error  where  a  person  accused  of  a  crime  is  acquitted  in  the  Court  below. 
Ibid.,  '  557 

See  Ali3j:o:ny;  Appeal;  CnANCEUT;   Instructions;  Practice;  Return 
Process;  Recognizance;  Sheriff. 

ESCAPE. 
See  Constable,  1,  2. 

ESTATES. 

1.  Where  A.  devised  land  to  C.  to  take  effect  on  the  death  of  the  wife  of 

A.,  on  condition  that  C.  would  become  bound  to  and  live  with  A.'s 
wife  until  C.  should  be  married,  evidence  of  the  declarations  of  the 
wife  of  A.  that  she  did  not  desire  C.  to  be  bound  to  her,  is  relevant 
and  proper.  If  A.'s  wife  voluntarily  dispense  with  the  performance 
of  the  condition,  the  estate  wiU  take  effect.  Jones  et  al.  v.  Bramblet 
etal.,  _  276 

2.  The  performance  of  a  condition,  where  it  has  been  voluntarily  dispensed 

with,  is  not  essential  or  necessary  to  the  perfection  of  an  estate.     Ibid., 

276 

3.  If  there   exist  any  obscurity  in  the   language   of  a  will,  owing  to  its 
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peculiar  phraseology,  and  the  seeming  incongruities  of  its  several  parts, 
and  the  Court  can  ascertain  the  real  intention  ci  the  testator  and  give 
effect  to  the  several  parts  of  the  will  without  rendering  any  component 
part  inoperative,  it  is  bound  so  to  do.     Jhid.,  276 

4.  If  there  be  two  devises  in  a  will  of  the  same  property  to  two  different 

persons,  and  the  first  create  an  estate  of  inheritance,  the  second  devise, 
without  words  of  perpetuity,  will  not  destroy  the  first,  and  will  create 
a  life  estate  only,  with  reversion  in  the  heirs  of  the  first  devisee.    Hid.. 

276 

5.  If  a  testator  annex  a  condition  to  the  creation  of  an  estate,  the  perform- 

ance of  which  afterward  becomes  impossible,  the  devisee  will  take  the 
estate  discharged  of  the  condition.     Ibid.,        _  276 

6.  Words  of  inheritance  or  perpetuity  are  essential  to   create  a  fee.      A 

devise  without  words  of  perpetuity  or  inheritance,  creates  a  life  estate 
only.    Ibid.,  276 

See  Dower.  ~ 

ESTOPPEL. 
See  Evidence,  9,  10. 

EVIDENCE. 

1.  After  issue  taken  on  the  facts  contained  in  the  declaration,  it  is  sufficient 

for  the  plaintiff",  by  proof,  to  sustain  the  material  averments  contained 
therein.     Humphreys  v.  Collier  ef  al.,  47 

2.  Under  the  general  issue,  in  an  action  by  an  administrator,  proof  that  the 

plaintiff'  had  received  letters  of  administration  upon  the  estate  of  his 
intestate  is  unnecessary.  The  fact  whether  he  was  or  was  not  an 
administrator,  is  not  put  in  issue.     McKinhj  v.  Braden,  64 

3.  Statutes  defining  the  boundaries  of  counties   are  public  acts,  and  courts 

are  bound  judicially  to  take  notice  of  them.  In  an  action  of  trespass 
qxiare  clausum  f regit,  proof  that  the  trespass  was  committed  upon  the 
premises  described  in  the  declaration,  by  the  number  of  the  section, 
township  and  range  (the  said  premises  being  in  the  proper  county),  is 
sufficient  without  evidence  that  the  premises  are  situated  in  the  county 
where  the  action  is  brought.     Ross  ef  al.  v.  licddick,  73 

4.  The  official  certificate  of  the  Kegister  of  a  Land  Office  to  any  fact  on 

record  in  his  office,  is  competent  evidence  of  such  fact.     Ihid..  73 

5.  Where  the  County  Commissioners  of  V.  county  contracted  with  K.,  a 

physician,  to  render  medical  services  to  a  pauper,  but  neglected  to  have 
a  record  made  of  sush  contract:  Held  that  the  contract  might  be  proved 
bj-  parol  evidence.     Vermilion  Coiiniy  v.  Knight.  97 

6.  It  is  not  necessary  for  a  party  who  has  rendered  aid  to  a  person  acknowl- 

edged as  a  pauper  by  the  County  Commissioners,  and  at  their  request, 
to  prove  that  such  person  was  actually  entitled  to  aid  under  the  laws 
providing  for  the  support  of  the  poor.     Ibid.,  97 

7.  The  fact  that  the  nami>s  of  two  petit  jurors  are  the  same  as  those  of  two 

grand  jurors,  does  not  show  that  they  are  the  same  persons.  Wicl'er- 
sham  V.  The  People,  128 

8.  In  a  suit  by  a  sheriff  upon  a  forthcominsr  bond  taken  by  him  for  property 

levied  on  by  an  attachment,  it  is  unnecessary  for  the  plaintiff"  to  shinv 
that  the  attachment  was  actually  levied  upon  the  property;  the  judg- 
ment of  the  Court  directing  the  property  attached  to  be  sold  is  conclu- 
sive as  to  that  point.     Crismun  et  al.\v.  Matthews,  ■       148 

9.  A  defendant  in   a  forthcoming  bond  is  estojipcd  from   denying  that  an 

attachment  had  issued,  and  that  the  property  had  been  seizt-d  tnid  taken 
by  the  sheriff";  the  recitiils  in  the  conuitiou  of  the  bond  admit  these 
facts.     Ibid..  _  148 

10.  AVhere  two  patents  have  issued  for  the  same  lands  to  different  persons, 
at  ditt'erent  times,  the  elder  patent  is  the  highest  evidence  of  title,  and 
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so  long-  as  it  remains  in  force,  is  conchisive  against  a  junior  patent. 
Britiierv.  ManJove  et  al.,  156 

11.  A  patent  can  not  be  impeached  by  parol,  in  an  action  of  ejectment. 
Ihid.,  156 

12.  The  certificate  of  the  Register  of  a  Land  Office,  of  the  purchase  of  a  por- 
tion of  the  public  lands  of  the  U.  S.,  is,  under  the  statute  of  tuis 
State,  of  as  high  a  character  in  point  of  evidence  as  a  patent,  in  an  action 
of  ejectment,  and  is  to  be  governed  by  the  same  rules  of  interpretation. 
The  elder  certificate  is  conclusive  against  a  subsequent  one.     Ibid.,  156 

13.  Parol  proof  can  not  be  received  to  show  when  process  was  sei'ved,  where 
the  officer  who  made  the  service  is  dead.     Wilson  v.  Greafhouse,     174 

14.  The  certificate  of  a  land  officer,  is  evidence.     Ttirney  v.  Goodman,   184 

15.  The  parol  testimony  of  a  county  surveyor,  in  relation  to  the  location  of 
a  tract  of  land,  is  good  evidence.     Ihid.,  184 

16.  In  an  action  for  slander,  it  is  sufficient  to  prove  the  substance  of  the 
words  charged.  But  proof  of  equivalent  words  is  not  sufficient.  ■  Slo- 
cumbv.  Kitijkendall,  187 

17.  It  is  a  well  settled  rule  of  law,  that  where  one  party  relies  on  the  admis- 
sion of  the  other  party,  the  whole  of  the  admission  must  be  taken 
together.     Arnold  v.  Johnson,  196 

18.  In  an  action  against  a  constable  for  an  escape  upon  a  ca.  sa.  or  for 
neglecting  to  execute  a  ca.  so.,  proof  on  the  part  of  the  defendant  that 
the  ca.  sa.  was  issued  upon  the  oath  of  an  agent  of  the  plaintiff  is  not 
admissible.      Brother  cf  al.  v.  Cannon,  200 

19.  A  declaration  in  detinue  for  "  a  red  cow  with  a  white  face,"  is  not  sup- 
ported by  proof  that  "the  cow  was  a  yellow  or  sorrel  cow."  Felt  v. 
WilUams,  _    206 

20.  In  an  action  by  C.  against  L.,  for  erecting  a  dam  across  a  navigable 
stream,  which  obstructed  its  navigation,  and  by  means  of  which  C.'s 
boat  and  boat  load  of  corn  were  lost,  the  defendant  asked  a  witness 
"whether  there  was  not  another  mill-dam  across  said  river  below  the 
defendant's  mill-dam,  erected  in  violation  of  law,  which  was  higher 
than  the  defendant's  mill-dam;  and  whether  said  lower  dam  would  not 
have  prevented  plaintiff  from  proceeding  to  the  lower  markets  of 
Natchez  or  New  Orleans,  as  it  was  late  in  the  season,  and  no  other  tide 
might  take  place  in  the  river  during  that  season,  even  if  the  plaintiff" 
could  have  gone  over  the  defendant's  mill-dam."  iTe^cZ  that  tae  ques- 
tion was  illegal  and  improper.     Clark  v.  Lake,  229 

21.  The  true  rule  relative  to  receiving  or  rejecting  testimony,  is:  Does  the 
proposed  testimony  tend  to  prove  the  issue  joined  between  the  parties? 
If  the  testimony  offered  does  not  tend  to  pro\'e  the  issue,  or  is  calculated 
to  lead  the  jurv  astrav,  it  ought  to  be  rejected.     Ibid.,  229 

22.  Where  W.  held  a  note  dated  Oct.  21,  1823,  for  .$200,  made  by  M.  and 
payable  to  W.  thirty  days  after  date;  and  another  note  for  ^453.10, 
dated  Aug.  9,  1815,  signified  also  by  M.,  and  M.  died  March  9,  1831; 
and  after  M.'s  death  a  receipt  was  found  among  his  papers,  given  by 
W.  to  M.  in  full  of  all  demands,  dated  Feb.  3,  1831,  and  a^nother  re- 
ceipt in  which  \V.  promised  to  collect  a  note  for  $50,  and  to  pay  over 
the  proceeds  to  the  intestate,  after  deducting  25  per  cent,  for  collect- 
ing, dated  December  25,  18.30:  Held,  that  the  receipts  were  ^rim<^/rtc/c 
evidence  of  the  payment  of  the  notes.     Mnrston  v.  Wilcox,  270 

23.  A  receipt  in  full  of  all  demands  is  2}i'inia  facie  evidence  of  the  payment 
of  all  notes  and  claims  existing  at  the  time  the  receipt  is  given.     Ibid.. 

_      _     270 

24.  In  an  action  for  malicious  prosecution,  the  defendant  may  give  in  evi- 
dence any  facts  which  show  that  he  had  probable  cause  for  prosecuting, 
and  that  he  acted  in  good  faith  on  the  ground  of  suspicion.  Leidig  v. 
Ran- son,  272 

25.  In  an  action  for  the  malicious  prosecution  of  the  plaintiff  on  a  charge  of 
perjury  in  making  a  complaint  before  a  justice  of  the  peace,  that  the 
defendant  had  committecl  a  larceny,  the  defendant  asked  the  following 
question  of  a  witness,  who  was  his  counsel  before  the  justice:  "  Did  the 
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defendant  understand,  on  the  trial  before  the  justice,  that  he  wp,s  an- 
swering to  a  prosecution  for  stealing?"  HeJd  that  the  question  was  im- 
proi^er.     Ibid.,  272 

26.  The  declarations  and  acts  of  a  third  person  are  not  legal  evidence. 
Jones  ef  ah  v.  Brnmhlet  et  ah,  276 

27.  Where  A.  devised  land  to  C,  to  take  eifect  on  the  death  of  the  wife  of 
A.,  on  condition  that  C.  would  become  bound  to  and  live  with  A.'s 
wife  until  C.  sliould  be  married,  evidence  of  the  declarations  of  the  wife 
of  A. ,  that  she  did  not  desire  C.  to  be  bound  to  her,  is  relevant  and 
proper.  If  A.'s  wife  voluntarily  dispense  with  the  performance  of  the 
condition,  the  estate  Avill  take  effect.     Jhid.,  276 

28.  The  possession  of  a  note  or  bond,  is  prima  facie  evidence  of  the  legal 
title  to  the  instrument,  and  of  a  right  to  use  the  name  of  the  person  to 
whom  it  was  payable.     Ransom  v.  Jones,  291 

29.  Proof  that  defendant  stole  a  mare  or  a  gelding,  will  sustain  an  indict- 
ment for  stealing  a  hoi'se.     Baldwin  v.  The  People,  304 

30.  An  indictment  alleging  that  the  animal  was  stolen  and  carried  away, 
will  be  sustained  by  proof  that  it  was  ridden,  driven,  or  led  awav 
Ihkh,  _         _  304 

31.  A  lease  can  not  be  read  in  evidence,  except  between  the  parties  to  the 
same,  without  proof  of  its  execution.     Crritnsley  ef  ah  v.  Klein,      343 

32.  The  Circuit  Court  has  ])o  power  to  direct  a  sale  of  real  estate  by  an  ad- 
ministrator, to  be  made  for  any  other  funds  than  the  legal  currency  of 
the  State.  The  direction  to  take  payment  in  notes  of  the  State  Bank  of 
Illinois  was  not  warranted  by  law.  But  such  direction  did  not  render 
the  proceedings  void,  but  voidable  onlj'.  Such  a  direction  does  not 
render  a  record  of  an  order  of  sale  inadmissible  as  evidence.  Smith  et 
ah  V.  Ilileman,  323 

33.  Where  a  declaration  stated  that  the  assault  and  battery  were  committed 
"  at  Montebello,  in  the  county  of  Hancock,  and  within  the  jurisdiction 
of  th«s  Court:"  Held,  that  it  was  unnecessary  to  prove  that  the  assault 
and  battery  were  committed  within  the  town  of  Montebello.  Murlei/ 
V.   Marsh  ef  ah,  _  _  _  329 

34.  Where  an  attachment  was  levied  on  goods  in  the  possession  of  S.,  and 
upon  a  trial  of  the  right  of  property  between  S.  and  the  attaching 
creditors,  the  property  was  found  to  be  subject  to  the  attachment,  and 
S.  gave  security  to  the  sheriff  who  attached  them,  for  their  return,  but 
subsequently  put  them  into  the  possession  of  A.,  who  sold  them,  and 
who  was  thereupon  summoned  as  garnishee  in  the  attachment  suit: 
Held,  that  in  determining  whether  A.  was  liable  as  garnishee,  tiie  rec- 
ord of  the  trial  of  the  right  of  property  between  the  creditors  in  the 
attachment  and  S.,  was  properly  admitted,  and  that  it  was  conclusive  a.s 
to  the  ownership  of  the  property.     Arenz  v.  lieihlc  ef  ah,  340 

35.  Snnhle,  That  a  trial  of  the  right  oF  property,  under  the  statute,  is  con- 
clusive between  thi'  parties  and  privies.     Jhid.,  340 

36.  Tiie  decision  of  thf  Register  ami  Receiver  of  a  Lind  Office,  like  that  of  all 
other  triliunals  Avhore  no  appeal  is  allowed,  is  linal  anil  conclusive,  upon 
all  the  facts  sul)mitted  by  law,  to  their  examination  and  decision. 
Their  determination  in  relation  to  the  right  of  pre-emption  to  a.  tract  of 
land  within  their  jurisdiction,  is  conclusive.     McConnell  \  .Wilcox,   344 

37.  The  character  of  a  general  law,  and  the  force,  effect,  and  application 
thereof,  are  not  to  be  determin(>d  by  the  character  of  the  parti' 's  to  the 
action.  If  the  act  of  the  legislature  malsing  a  register's  certificate  of 
the  pni-clmse  of  a  tract  of  land  of  the  UnitiHl  States,  <nidence  of  title  is 
valid  as  a  rule  of  decision  between  citizens  of  the  State  of  Illinois,  it 
is  also  valid  between  a  citizen  and  the  United  States.     Ihid.,  344 

38.  Theactofthi>  legislature  of  the  State  of  Illinois,  making  the  register's 
certificate  of  the  purchase  of  land  at  the  United  States  Land  Offices,  evi- 
dence; of  title,  does  not  conflict  with  the  Ordinance  of  1787.     Ibid.,   344 

89.  A  patent  is  not  the  tifle  itself,  but  thi^  evidence  thereof.     Ibid.,  344 

40.  The  certificate  of  a  Register  of  a  Land  Office,  of  the  pui"cha.se  of  a  tract  of 
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land  from  the  United  States,  is   of  as  high  authority   as   a  patent. 
Ihicl,  ^  344 

41.  The  words  "  hetfer,  legal,  paramonnf  title,'''  used  in  the  act  of  the  leg- 
islature, making  the  certificates  ot  the  land  officers  evidence,  do  not 
mean  the  title  of  the  United  States;  but  they  refer  to  cases  where  the 
United  States  h;ul  not  the  title  at  the  time  of  the  sale  and  issuing  of 
the  certificate.     Ibkl.,  344 

42.  An  averment  in  a  bill  in  chancery,  that  the  payment  of  a  note  was  made 
on  the  day  the  same  became  due,  is  not  sustained  by  proving  that  the 
money  was  paid  or  tendered,  at  a  subsequent  and  remote  day.  Moffett 
V.  Clements,  .  384 

43.  Where  the  declaration  averred  that  the  defendants  made  their  promis- 
sory note  to  the  plaintiff,  Alexander  Tappan,  and  the  note  produced  in 
evidence  was  made  payable  to  A.  H.  Tappan,  and  the  plaintiff  proved 
by  parol,  that  Alexander  and  A.  H.  was  one  and  the  same  person,  and 
the  holder  of  the  note  :  Held,  that  the  proof  sustained  the  declaration. 
Peyton  et  al.  v.  Tajypan,  .  388 

44.  In  an  action  to  recover  upon  a  promise  to  pay  for  improvements  made 
upon  tlie  public  lands  of  the  United  States,  it  is  incuuibmt  upon  the 
plaintiff  to  prove  not  only  the  promise  of  the  defendant,  but  that  the 
improvements  which  are  the  consideration  of  the  promise,  were  at  the 
time  the  contract  was  entered  into  upon  the  lands  of  the  government. 
Roherts  v.  Garen,  396 

45.  The  admission  of  an  affidavit  for  a  continuance,  on  the  ground  of  the 
absence  of  a  material  witness,  in  evidence,  is  an  admission  of  the  truth 
of  the  facts  which  the  affidavit  states  can  be  proved  by  such  witness, 
and  they  can  not  be  contradicted.     Willis  v.  'The  Peoj^le,  399 

46.  Where  the  evidence  tends  to  prove  the  issue,  the  jurv  should  be  left  to 
determine  the  cause  under  the  evidence  offered.  In  such  a  case  the 
Court  has  no  power  to  take  the  cause  from  them,  nor  to  advise  them 
that  the  defendant  is  entitled  to  their  verdict.     Davis  v.  Hoocey,      406 

47.  The  admission '  of  an  assignor  of  a  promissory  note,  as  a  witness,  to 
prove  the  time  of  assignment,  is  contrary  to  the  rules  of  evidence. 
Stacy  V.  Baker,  417 

48.  The  issuing  of  a  summons  and  supersedeas,  on  appeal  from  a  judgment 
of  a  justice  of  the  peace,  is  evidence  that  the  appeal  bond  is  approved 
by  the  clerk.     Waldo  et  al.  v.  Avereft,  ~  487 

49.  The  act  of  Congress  prescribing  the  mode  of  authenticating  the  acts  of 
the  several  legislatures,  declares  that  such  acts  shall  be  authenticated  by 
having  the  seal  of  their  respective  States  affixed  thereto.  An  act  certi- 
fied by  the  Secretary  of  State,  to  which  is  appended  a  certificate  of  the 
Governor,  with  the  seal  of  State  affixed,  certifying  to  the  official  character 
of  the  person  signing  himself  as  Secretary,  and  that  full  faith  and  credit 
are  to  be  given  to  his  official  acts,  is  not  a  compliance  with  the  act  of 
Congress.     La  Fayette  Bank  of  Cincinnati  v.  Stone,  424 

50.  Where  the  plaintiff  brought  an  action  before  a  justice  of  the  peace,  up- 
on a  bond  made  by  the  defendant  while  an  infant  and  upon  the  trial 
the  defendant  pleaded  and  proved  his  infancy  in  bar;  and  thereupo7i 
the  plaintiff  made  oath  that  he  knew  of  no  witness  by  whom  he  could 
prove  the  defendant's  agreement  since  he  became  of  age,  to  pay  him  $18 
in  full  of  the  bond,  except  by  his  own  oath,  or  that  of  the  defendant,  and 
prayed  that  the  defendant  might  be  sworn,  which  the  court  refused  to 
allow:  Held,  that  the  court  decided  correctly,  because  the  proof,  if  ad- 
mitted, would  have  proved  a  different  cause  of  action  from  that  upon 
which  the  suit  was  brought.     Bliss  et  al.  v.  Ferryman,  484 

51.  iSewi&^e,  That  an  infant  can  not  bind   himself  by  bond.     Ihid.,        484 

52.  In  an  action  of  ejectment,  the  plaintiff,  to  support  his  title,  read. in 
evidence  a  deed  from  one  Wheelock  and  wife,  to  one  Claytor,  from 
whom  the  lessors  of  the  plaintiff'  derived  title  to  the  premises  described 
in  his  declaration,  and  the  defendant  read  in  evidence  a  decree  of  the 
Adams  Circuit  Court  sitting  as  a  court  of  chancery,  made  in  a  case  where- 
in Archibald  Williams,  administrator,  etc.,  was  complainant,  which  re. 
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scindecl  and  set  aside  the  deed  to  said  Claytor,  and  the  deed  to  the  les- 
sors of  the  plaintiff,  and  directed  that  a  special  execution  issue  to  the 
sheriff  ot  Adams  county,  against  said  Wheelock,  as  the  trustee  ot  one 
Hynes,  to  sell  tliB  premises  described  in  the  plaintiff's  declaration,  for 
the  satisfaction  of  the  judgment  and  costs  in  favor  of  said  Williams, 
administrator,  mentioned  in  the  billinchancery,  upon  which  the  decree 
was  rendered,  and  offered  to  read  in  evidence  the  special  writ  of  execu- 
tion with  the  return  thereon,  which  return  stated  that  said  preinises 
were  sold  to  the  defendant,  and  also  the  sherift''s  certificate  of  the  sale 
of  said  premises,  and  his  deed  to  the  defendant,  under  an  execution  in 
favor  of  one  Wesley  Williams,  which  were  excluded  from  the  jui-y;  and 
the  plaintiff  then  offered  to  prove  that  Claytor  had  redeemed  said  prem- 
ises from  said  sheriff's  sale,  which  was  not  allowed,  and  the  Court  ex- 
cluded said  decree  from  the  jury.  The  defendant  then  offered  in  evi- 
dence the  bill,  process,  etc.,  in  the  chancery  suit  in  which  the  decree 
was  rendered  in  favor  of  Archibald  Williams,  administrator,  etc.,  which 
were  rejected  by  the  Court,  to  all  of  which  decisions  ag-ainst  him,  the 
defendant  excepted:  Held,  that  the  decree  was  properly  excluded  from 
the  jury,  inasmuch  as  the  defendant  had  failed  to  produce  a-tleed  from 
the  sheriff  under  the  special  writ  of  execution.  Held,  also,  that  the  bill 
was  properly  excluded.  Held,  also,  that  the  deed  from  the  sheriff  was 
not  admissible  in  evidence,  as  it  recited  an  entirely  different  writ  of 
execution  from  that  described  in  the  decree.  Held,  also,  that  there 
was  no  error  in  the  proceedings.     Willlnms  \.  Claytor  et  al.,  502 

53.  The  practice  of  excluding  evidence,  after  it  has  been  received,  where 
some  one  important  linlc  in  the  chain,  necessary  to  establish  the  right 
claimed,  is  wanting,  seems  to  have  been  adopted  in  majiy  of  the  courts 
of  the  Western  States,  as  an  equivalent  for  instructing  the  jury  that  for 
want  of  such  proof,  the  party  has  not  made  out  the  point  sought  to  be 
established.     Ibid.,  502 

54.  Semhle,  That  fraud  can  not  be  given  in  evidence  to  impeach  a  deed,  in 
an  action  of  ejectment.     Ihuh,  -tJ*^'* 

55.  In  a  suit  for  a  crim.  con.,  a  marriage  license  issued  in  the  State  of  Ten- 
nessee, with  a  certificate  indorsed  thereon  by  a  justice  of  the  peace,  that 
he  had  solemnized  the  marriage,  was  admitted  in  evidence,  the  oificial 
character  of  the  officer  granting  the  license,  and  also  that  of  the  justice 
of  the  peace,  being  certified  by  the  clerk,  the  keeper  of  the  records,  under 
liis  official  seal,  and  the  presiding  justice  having  certified  to  the  author- 
ity and  official  character  of  the  clerk:  Held  that  the  license  and  certifi- 
cates were  properh' admitted.     King  V.  Dale,  518 

56.  On  the  trial  of  the  right  of  property  levied  on  by  attachment,  the  writ  of 
attachm(>nt  and  return  thereon,  are  admissible  in  evidence.  Sheldon  v. 
h'eihle  et  al.,  .  _  519 

57.  In  an  action  by  the  old  State  Bank  of  Illinois,  upon  a  promissory  note 
giveii  in  satisfaction  of  two  judgments  recovered  upon  promissory  notes 
executed  to  said  bank  in  consideration  of  bills  of  said  bank  which  had 
been  declared  by  the  Supreme  Court,  to  be  hilh^  of  credit  emitted  by 
the  State,  in  contravention  of  the  Constitution  of  the  United  States,  the 
defendants  offered  to  sjiow  the  consideration  of  the  judgments  in  bar  of 
the  action:  Held,  that  the  evidence  was  inadmissible,  and  that  the  valid- 
ity of  the  judgments  could  not  be  impeached  in  such  action.  Mitchell 
et  al.  V.  The  State  Haul:  of  Illi)ioi.9,  526 

58.  Where  a  witness  for  (he  defendant,  on  the  trial  of  a  cause,  stated  that  he 
carried  a  message  from  the  defenda.nt  to  the  plaintiff",  and  the  counsel 
for  the  plaintiff'  thereupon  asked  the  witness,  "  Wliat  was  his  reply?" 
and  the  defendant  objected  to  the  witness's  answering  the  question,  and 
the  Court  overruled  the  objection:  Held,  that  the  decision  of  the  Court 
was  correct.     Joh>i.<o)i  v.  Mo)(ltoii,  532 

59.  At  common  law,  in  an  action  by  S.  W.  and  IT.  L..  on  a  promissory  note 
made  payable  to  W.  and  L.,  without  mentioning  their  Christian  names, 
the  presumption  would  be  that  the  plaintiffs,  being  holders  of  tlie  note, 
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were  the  persons  to  whom  the  promise  was  made,  until  the  contrary 
was  shown.     HoUenhackv.  WllVmms  et  al.,  544 

60.  Under  the  statute  of  March  2,  1839,  in  a  suit  on  a  promissory  note,  it  is 
not  necessary  for  the  holders  to  show  that  tliey  are  the  persons  described 
in  the  note  as  payees,  by  their  surnames,  where  the  general  issue  is 
pleaded.     Ih'id.,  E4t 

61.  SenibJe,  That  the  rule  is  the  same,  whether  the  action  was  commenced 
and  plea  filed  before  or  since  the  passag-e  of  the  act.     Ibid.,  544 

62.  In  an  action  by  an  indorsee  or  payee  against  the  maker,  upon  a  prom- 
issory note  payable  at  a  specified  time  and  place,  it  is  not  necessary  to 
aver  in  the  declaration,  or  prove  on  the  trial,  a  presentment  of  the  note 
for  payment.     Armstrong  v.  Caldwell,  546 

63.  In  an  action  against  the  makers,  upon  a  promissory  note  executed  in  a 
co-partnership  name,  one  of  the  defendants — the  general  issue  being 
pleaded — offered  to  read  in  the  evidence,  on  the  trial,  a  notice  of  the 
dissolution  of  the  co-partnership,  published  in  the  (jalena  Gazette,  a 
public  newspaper,  long  before  the  execution  of  the  note.  He  afterward 
offered  to  prove  by  a  witness,  that  long  before  the  making  of  the  note  in 
question,  there  was  no  co-partnership  existing  between  the  defendants, 
and  that  the  plaintiffs  had  notice  thereof  before,  and  at  the  time  of  the 
making  of  the  promissory  note  declared  on,  which  the  court  rejected : 
Held,  that  the  evidence  was  admissible.     WJnfesides  v.  Lee  et  ah,     548 

64.  Quere,  Whether  this  Avould  be  the  decision,  if  the  suit  had  been  com- 
menced and  the  plea  filed  subsequently  to  the  passage  of  the  act  of  March 
2,1839,  "■  regulating  evidence  in  certain  cases.""     Ibid.,  548 

65.  It  does  not  follow  as  a  necessary  consequence  to  the  asking  of  a  ques- 
tion of  a  witness  ou  the  trial  of  a  cause,  that  the  answer  will  be  in  the 
affirmative ;  and  unless  the  answer  constitutes  illegal  testimony  for  the 
party  calling  the  witness,  it  is  no  ground  of  exception.  Miller  v. 
HoKcl-e  et  al.,  _  ~  _  501 

66.  In  order  to  entitle  a  transcript  of  a  judgment  of  a  justice  of  the  peace  of 
another  State,  to  be  received  in  evidence  in  this  State,  it  must  be  shown 
that  by  the  laws  of  the  State  where  the  judgment  was  rendered,  the  jus- 
tice had  jurisdiction  over  the  subject-matter  upon  which  he  attempted  to 
adjudicate.     Trader  et  al.  v.  McKee,  558 

67.  A  transcript  of  a  judgment  of  a  justice  of  the  peace  of  Wayne  county,  in 
Indiana,  purported  to  b'=' certified  by  his  successor  in  office,  and  the  clerk 
of  the  Circuit  Court  of  Wayne  county  certified  as  to  the  capacity  of  said 
successor  in  office,  and  the  judge  of  the  sixth  Judicial  Circuit  in  Indi- 
ana, certified  as  to  the  capacity  of  the  said  clerk:  Held,  that,  in  the  ab- 
sence of  proof  that  the  statute  of  Indiana  authorized  the  clerk  to  give 
such  certificate,  he  could  not  give  a  certificate  in  such  a  case,  that  would 
be  evidence  in  a  court  of  justice.     Ibid.,  558 

68.  The  State  Register,  being  made  by  law  the  public  paper  in  which  the 
official  acts  of  the  Governor  required  to  be  made  public,  are  published, 
is  correctly  admitted  in  the  evidence  to  prove  the  existence  of  facts 
stated  in  the  Governor's  Proclamation.     Lurton  v.  Gilliam  et  al.,     577 

69.  The  Proclamation  of  the  Governor  declaring  who  is  elected  to  Congress, 
is  prma/nc?e  evidence  of  the  facts  therein  stated.     Ibid.,  bll 

70.  It  is  a  well  settled  rule  of  law,  that  in  trials  by  jury,  the  weight  of 
testimony  is  a  question  to  be  decided  by  the  jury  exclusively.  The 
decision,  consequently,  can  not  be  assigned  for  error.  Johnson  v.  Monl- 
ton,  532 

71.  Seinble,  That  on  an  application  to  a  Circuit  Court  to  set  aside  a  ver- 
dict of  a  jury  because  it  is  against  the  weight  of  testimony,  the  case 
must  be  a  flagrant  one  to  justify  the  Court  in  disturbing  the  \'erdict. 
Ibid.,  532 

See  Alimony;  Bill  op  Exceptions;  Ckimtnal  L.\w;  Deed,  5,  6;  Deposi- 
tion; Ejectment,  9:  Justice  of  the  Peace;  Pleading;  Notice; 
PitOMissoRY  Note;  Witness. 
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EXECUTION. 

1.  In  proceedings  against  a  sheriff,  under  §  30  of  the  practice  act,  by  motion 

for  failing  to  pay  over  money  coIlec(ed  by  him  on  execuili:)n,  the 
judgment  should  be  for  the  amount  collected,  and  interest  thereon, 
at  the  rate  of   twenty  ^je;*  centum  2^sr  annum.     Beaird  v.  Foreman. 

40 

2.  SemWe,   That  where  a  judgment  is  assigned,  execution  should  issue  in 

the  name  of  the  assignor.  The  assignment  does  not  change  the  form  of 
the  execution,  or  the  parties  to  it.     Elliott  \.  Sneed,  517 

3.  A  party  intending  to  move  to  quash  an  execution,  should  give  the  opposite 

party  notice  of  his  intended  motion.  Where  an  execution  was  quashed 
without  such  notice,  the  Supreme  Court  reversed  the  decision,  and  re- 
manded the  cause.     Dazey  v.  Orr  et  ah,  535 

4.  The  Court  froin  which  an  execution  issues  after  the  satisfaction  of  a  judg- 

ment, should,  on  motion,  set  aside  the  execution  and  sale  under  it. 
Russell  V.  Hugunht  et  ah,  562 

5.  Where  a  judgment  was  recovered  by  H.  against  R.  and  P.,  on  a  note, 

and  H.  gave  an  order  to  B.  on  H.'s  attorney,  for  the  proceeds  of  the 
note  when  collected,  and  P.  afterward  arranged  the  matter  by  deposit- 
ing the  amount  of  the  judgment  with  B.,  and  P.  brought  a  memoran- 
dum to  that  effect  from  B.  to  one  of  H.'s  attorneys,  who  was  also  the 
general  attorney  of  B.,  and  P.  stated  to  the  attorney,  that  he  did  not 
wish  the  judgment  satisfied,  but  wished  to  use  the  judgment  so  as  to 
protect  himself,  as  the  judgment  was  a  lien  on  R.'s  real  estate,  to  which 
the  attorney  assented,  and  directed  execution  to  issue,  which  was  issued, 
and  the  property  of  R.  sold  under  it  by  the  sheriff'  who  received  his  in- 
structions from  P.,  who  purchased  the  {troperty;  and  after  the  sale  the 
sheriff"  paid  over  to  the  attorney  P. 's  check  on  B.  for  the  amount  of  the 
judgment,  and  the  attorney  receipted  the  execution  and  paid  the  check 
to  B.,  which  was  credited  to  H.  on  the  books  of  B. :  Held,  that  the 
judgment  was  satisfied  by  the  arrangement  made  with  B.  before  the 
sale,  it  appearing  that  B.  so  understood  it;  and  it  being  proved  that  P. 
had  declared  thai  he  had  paid  it,  and  represented  to  a  person  of  whom 
he  obtained  a  loan  of  money  on  mortgage,  that  the  judgment  was  satis- 
fied. Held,  also,  that  it  was  competent  for  H.  or  P.  to  have  shown  that 
the  payment  to  B.  was  not  in  extinguishment  of  the  judgment.     J  bid., 

562 

EXECUTOR. 
See  Administrator. 

EXEMPLIFICATION  OF  RECORDS. 
See  Records  4,  8,  9, 10. 

FEES. 

1.  The  remedy  given  by  statute  to  collect  fees  by  making  out  a  fee  bill  and 

delivering  it  to  an  othcer,  is  a  cunnilative  remedy,  but  it  does  not  take 
away  tiie  connnon  law  rem(>dy  by  suit.     Morton  v.  liaihi/  et  ah,      213 

2.  It  is  comppfcnt  for  Die  Icgishiture  to  repeal  a   law  onniting  an  oHice,  be- 

fore the  ('X])iration  of  the  term  of  oltice  of  the  incumbent;  and  after 
such  repeal  (he  othcer  is  entitled  to  no  further  conip(^nsation.  thougii 
his  term  of  olKce,  according  to  the  provisions  of  the  law,  under  which 
he  was  appointed,  has  not  expired.     The  People  v.  The  Auditor,     537 

See  Gk.\nd  Jithy,  1;  Surveyor. 

■  FENCES. 

1.  A  purchaser  of  land  from  the  government  of  the  TTnit(Ml  States  or  of  this 
State,  requires  the  right  to  all  the  improvojnents  made  upon  it  anterior 
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to  his  purchase.  The  act  of  February  23,  1819,  giving  the  right  to  re- 
move fences  made  bj'  mistake  upon  the  lands  of  other  persons,  applies 
only  to  natural  persons ;  it  has  no  relation  to  a  case  where  a  fence  is 
erected  by  mistake  upon  the  lands  of  the  United  States  or  of  this  State. 
Bloir  V.  Worley,  _     _  178 

2.  In  proceedings  under  the  '^Act  regulating  inclosures,''''  it  is  necessary 

that  the  justices  of  the  peace  before  whom  proceedings  are  had,  should 
notify  the  defendant  of  the  same.     HoUiday  v.  Stvailes,  515 

3.  An  appeal  lies  from  the  decision  of  two  justices  of  the  peace,  under  the 
''Act  regulating  inclosures.'"    Ihid.,  515 

FICTITIOUS  CAUSES. 

1.  Wliere  the  court  have  reason  to  believe  that  a  cause  is  fictitious,  they  will 
require  proof  that  the  action  is  not  feigned.     McConnell  v.  Shields, 

682 

FILING  PAPERS. 
See  Foreign  Laws;  Records. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  To  constitute  a  forcible  entry  and  detainer  under  the  statute  of  this  State, 

it  is  not  necessary  that  actual  force  and  physical  violence  should  be 
used.     Atkinson  \.  Lester  et  ah,  407 

2.  The  statute  in  relation  to  forcible  entry  and  detainer  provides  for  three 

cases  : 

1.  A  wrongful  or  illegal  entry,  as  contradistinguished  from  a  forcible 
and  violent  one. 

2.  A  forcible  entry  committed  with  actual  force  and  violence. 

3.  A  wrongful  holding  over  by  a  tenant.     Ihid.,  407 

3.  In  an  action  for  forcible  entry  and  detailier,  the  description  of  the  prem- 

ises in  the  affidavit,  was  as  follows:  "The  premises  inclosed  by  us, 
situate  in  the  county  of  Cook,  and  State  of  Illinois,  being  the  same  on 
which  you  now  reside,  containing  about  one  hundred  acres,  more  or 
less,  and  commonly  called  North  Grove:"  Held,  that  the  description 
was  sufficient.     Ibid.,  407 

4.  The  statute  of  the  State  of  Illinois,  in  relation  to  forcible  entry  and  de- 

tainer, is  more  comprehensive  than  the  English  act.  It  authorizes  the 
action  to  be  maintained  against  a  lessee  who  holds  over,  after  the  deter- 
mination of  his  lease,  whether  he  holds  by  force  or  not,  provided  the 
lessor  has  given  him  notice  to  quit.     Mason  v.  Finch,  495 

5.  One  joint  tenaiit  or  tenant  in  common  may  maintain  an  action  for  forci- 

ble entry  and  detainer  against  his  co-tenant.    Ibid.,  495 

FORECLOSURE. 
See  Scire  Facias. 

FORTS. 

1.  The  assent  of  a  State  legislature  is  necessary  to  the  erection  by  the  U. 
S..  of  forts  and  permanent  garrisons  within  the  bc^undaries  of  a  State. 
McConnell  v.  Wilcox,  344 

FORTHCOMING  BOND. 
See  EviDEKCE,  7,  8. 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 

1.  A  parol  contract  for  the  purchase  of  land,  is  not  absolutely  void,  but  only 

voidable  under  the  statute  of  frauds.      Whitney  v.  Cochi-an  et  ah,    209 

2.  A  deed  made  upon  valuable  consideration,  does  not  come  within  the  pro- 

675 


636  IKDEX. 

visions  of  the  statute  of  frauds  and  "perjuries.  Thornton  v.  Davetqwrt 
ctah,  .       .  .296 

3.  All  conveyances  of  goods  and  chattels,  where  the  possession  is  permitted 

to  remain  with  the  donor  or  vendor,  is  fraudulent  per  se,  and  void  as 
to  creditors  and  purchasers,  unless  the  retaining  of  possession  be  con- 
sistent with  the  deed.    Ibid. ,  296 

4.  But  where  from  the  natiure  and  provisions  of  the  conveyance,  the  pos- 

session is  to  remain  with  the  vendor,  and  the  transaction  is  bona  fide, 
its  so  remaining  is  consistent  with  the  deed,  and  does  not  avoid  it. 
Ibid.,  296 

5.  The  fact  that  a  mortgage  was  executed  upon  the  same  day  that  a  judg- 

ment was  obtained  against  the  mortgagor,  unaccompanied  bj'  other  cir- 
cumstances calculated  to  cast  suspicion  ujion  the  transaction,  is  not  in 
itself  sufficient  to  attach  to  it  the  imputation  of  fraud.     Ibid.,  296 

6.  Mortgages,  marriage  settlements,  and  limitations  over  of  chattels,  are 

valid  against  all  persons  without  delivery  of  possession,  provided  the 
transfer  be  bona  fide,  and  the  possession  remain  with  the  person  shown 
to  be  entitled  to  it  by  the  stipulations  of  the  deed.     Ibid.,  296 

7.  Sentble,  That  an  absolute  sale  of  personal  property,  where  the  possession 

remains  with  the  vendor,  is  void  as  to  creditors  and  purchasers,  though 
authorized  by  the  terms  of  the  bill  of  sale.     Ibid.,  296 

8-  To  constitute  actual  fraud  between  two  or  more  persons,  to  the  prejudice 
of  a  third,  contrivance  and  design  to  injure  such  third  person  by  depriv- 
ing him  of  some  right,  or  otherwise  impairing  it,  must  be  shown. 
Actual  fraud  is  not  to  be  presumed,  but  ought  to  be  proved  by  the  party 
■who  alleges  it;  and  if  the  motive  and  design  of  an  act  may  be  traced  to 
an  honest  and  legitimate  source  equally  as  to  a  corrupt  one,  the  former 
ought  to  be  preferred.     McConvell  v.  Wilcox,  344 

9.  Fraud  may  consist  in  making  a  false  representation  with  the  knowledge 

at  the  time  that  it  is  false,  with  a  design  to  deceive  and  defraud,  or  in 
the  willful  concealment  of  the  truth,  for  a  similar  purpose.  Ibid.,     344 

10.  The  section  of  the  statute  of  frauds  and  perjuries,  which  declares  void 
as  to  creditors  and  purchasers,  all  conveyances  of  goods  and  chattels, 
made  upon  considerations  not  deemed  valuable  in  law,  unless  possession 
shall  remain  with  the  donee,  or  unless  the  conveyances  be  recorded,  has 
no  relation  to  a  deed  made  upon  a  valuable  consideration.  The  statute 
applies  to  deeds  for  personal  property  made  upon  good  consideration 
only,  as  distinguished  from  raluabJe.     Kitehell  v.  Brafton,  300 

11.  The  rule  governing  conveyances  of  personal  property,  is,  that  unless 
possession  shall  accompany  and  follow  the  deed,  the  conveyance  by  legal 
inference  is  fraudulent  and  void  as  to  creditors.     Ibid.,  300 

12.  Where  B.  agreed,  by  parol,  to  purchase  of  L.  a  tract  of  land,  and  to 
pay  $400  for  the  same,  in  four  equal  annual  installments,  but  no  memo- 
randum in  writing  was  made  of  the  bargain,  and  some  time  afterward 
a  note  was  executed  for  the  amount  then  due,  of  the  principal  of  said 
purchase  money,  and  a  deed  made  for  the  land;  but  the  parties  not 
agreeing  as  to  the  rate  of  interest  for  the  time  payment  had  been  de- 
layed, that  was  left  for  future  adjustment:  Held,  that  the  contract  to 
pay  interest  was  not  within  the  statute  of  frauds.  Said  agi-eement  to 
purchase  the  land  was  mad{>  in  1824,  and  the  note  was  executed  in  1832. 
The  suit  was  instituted  in  1835.     I'rcro  v.  Lathrop,  305 

13.  Fraud  can  not  exist  without  an  intention  to  deceive.     Miller  v.  Hoiiell, 

499 

14.  In  an  action  upon  a  promissory  note,  given  for  a  tow^nlot,  and  assigned 
after  it  became  due,  the  ma  ker,  to  show  that  the  consideration  had  failed, 
offered  to  prove  tliat  tlie  jiayees  of  the  note,  as  proprietors  of  the 
town  in  winch  the  lot  was  situated,  publicly  proclaiiuea,  on  the  day  of 
the  sale  of  the  lot,  that  tlu'v  would  build  a  storehouse  in  the  town,  two 
stories  higli,  forty  by  twenty-four  feet,  by  the  1st  of  August  following 
tlic  day  of  sail";  and  that  tliey  would  construct  a  bridge  across  the  Big 
Macoupin,  in  tlic  said  town;  but  that  they  iuul  failed  so  to  do:  Held, 
that  it  would  be  no  defense  to  the  note,  and  that  such  proof  would  not 
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be  evidence  of  fraud,  unless  it  was  a'so  sho-wn  that  the  proprietors  of 

said  town  made  such  declarations  deceitfully.     Ibid.,  499 

15.  Senibh,  That  fraud  can  not  be  given  in  evidence  to  impeach  a  deed,  in 

an  action  of  ejectment.     Williams  y.  Clay  tor  et  al.,  502 

See  Administrator,  2,  3;  Contract,  12;  Promise;  Promissory  Notes; 
Public  Lands. 

FREIGHT. 

1.  "Wliere  the  plaintiff  brought  an  action  of  assumpsit  to  recover  the 
amount  of  freight  agreed  to  be  paid  by  the  defendants  for  the  transpor- 
tation of  their  goods  from  Buffalo  to  Chicago,  and  the  defen(iants 
pleaded  the  general  issue,  and  gave  notice  of  their  intention  to  give  in 
evidence  under  the  plea,  that  a  portion  of  the  goods  agreed  to  be  trans- 
ported, exceeding  in  value  the  whole  amount  of  the  freight  claimed, 
was,  through  the  negligence,  carelessness  and  improper  conduct  of  the 
plaintiff",  lost  and  destroyed  on  the  voyage ;  and  on  the  trial  oft'er-^d  to 
introduce  such  evidence,  first,  by  way  of  set-oft',  and  secondly,  by  way 
of  reducing  the  damages  claimed:  Held,  that  the  evidence  was  aclmissi- 
ble  as  well  as  a  set-off',  as  in  reduction  of  damages.  Edwards  et  al.  v. 
Todd,  462 

GAMING. 
See  Contracts,  17. 

GARNISHEE  IN  AN  ATTACHMENT. 

See  Constable,  8  ;  Right  of  Property,  7. 

GOODS  AND  CHATTELS. 

See  Frauds. 

GOVERNOR'S  PROCLAMATION. 

See  Evidence,  68,  69. 

GRAND  JURY. 

1.  A  grand  jury  have  no  power  to  inquire  whether  an  officer  has  been 

guilty  of  taking  illegal  fees  for  the  service  of  process.    Pankey  v.  The 
Feo2)le,  _  80 

2.  An   indictment  purporting   to  be  found   by  "grand  jurors   chosen,  se- 

lected, and  sworn,  in  and  for  the   City  of   Chicago   and  County  of 
Cook,"  is  bad,  and  should  be  quashed  on  motion.     Bell  v.  The  Peojylc, 

o97 
See  Indictment. 

HABEAS  CORPUS. 
See  Jurisdiction  op  the  Supreme  Court. 

HIGHWAY. 

1.  The  law  is  well  settled  that  every  person  who  erects  an  obstruction  across 
a  public  highway,  is  liable  for  all  the  injuries  that  result  from  it.  It  is 
consequently  no  excuse  that  another  obstruction  would  have  produced 
the  same  effect.     Clark  v.  Lake,  229 

IDENTITY. 

See  Evidence,  7. 

IMPROVEIMENTS. 
1.  A  purchaser  of  land  from  the  government,  is  under  no  moral  or  legal  ob- 
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ligation  to  pay  for  improvements  made  thereon  before  his  purchase,  and 
without  his  request.     Carson  \.  Chirk,  113 

2.  The  statute  of   1831,  in  relation  to  the  sale  of  improvements  upon  public 

lands  has  no  application  to  a  promise  made  by  a  purchaser  of  a  portion 
of  such  lands  after  such  purchase,  to  paj-  for  improvements  made  upon 
the  same  while  it  belonged  to  the  United  States.  It  applies  only  to  con- 
tracts respecting  the  sale  of  improvements,  which  at  the  time  the  contract 
is  entered  into,  are  on  the  land  owned  by  the  government.  Uutson  v. 
Overtiirf,  170 

3.  A  purchaser  of  land  from  the  government  of  the  United  States,  or  of  this 

State,  acquires  the  right  to  all  the  improvements  made  upon  It  anterior 
to  his  purchase.  The  act  of  February  23,  1819,  giving  the  right  to  re- 
move fences  made  by  mistake  upon  the  land  of  other  persons,  applies  only 
to  natural  persons;  it  has  no  relation  to  a  case  where  a  fence  is  erected  by 
mistcike  upon  the  lands  of  the  United  States,  or  of  this  State.  Blair  v. 
Worley,  .    _  _  _  178 

4.  In  order  to  sustain  an  action  to  recover   pay  for  improvements  made 

upon  the  public  lands,  all  that  it  is  necessary  to  prove,  is,  that  the  de- 
fendant promised  expressly  to  pay  for  the  improvements.  If  the 
price  to  be  paid  be  not  agreed  on,  the  contract  is  binding,  and  the  value 
of  the  improvements  must  be  ascertained  by  proof .  Johnson  v.  Moiil- 
ton,     _  632 

5.  A  promise  by  a  purchaser  of  a  portion  of  the  public  lands  of  the  U.  S., 

made  subsequent  to  his  purchase,  to  paj^  for  improvements  made  thereon 
previous  thereto,  is  without  consideration  and  void.  Boherts  v.  Gareu, 
396 ;  Carson  v.  Clark,  113 ;  Hutson  v.  Overturf,  170 ;  Townsend  v. 
Briffgs,  472 

6.  In  an  action  to  recover  upon  a  promise  to  pay  for  improvements  made 

upon  the  public  lands  of  the  U.  S.,  it  is  incumbent  ujion  the  plaintiff  to 
prove  not  only  the  promise  of  the  defendant,  but  that  the  improve- 
ments which  are  the  consideration  of  the  promise,  were  at  the  time 
the  contract  was  entered  into,  upon  the  lands  of  the  government.  Boh- 
erts V.  Gar  en,  396 

See  Contract  ;  Promise. 

INCIDENTAL  POWERS. 
See  Administrator,  3. 

INCLQSURES. 
See  Fences. 

,  INDENTURES. 

See  Negroes  and  Mulattoes. 

INDICTMENT. 

1.  The  value  'of  the  property  burned  must  be  stated  in  an  indictment  for 

arson.     Clark  v.  The  People,  117 

2.  Acts  of  official   miscondiict  by  justices  of  the  peace,  done  with  corrupt 

motives,  are  indictable  offenses.  An  indictment  charging  that  the  de- 
fendant, a  justice  of  the  peace,  took  up  certain  estray  animals,  specify- 
ing the  number  and  kind,  and  corruptly  caused  the  same  to  be  appraised 
before  himscll:  us  such  'justice,  is  substantially  good.  Wickersham  v. 
The  People,  128 

8.  An  indictment  for  an  assault  with  intent  fo  kill  and  murder,  should  not 
only  charge  tbi;  intent  to  have  been  malicious  and  unlawful,  but  the 
felonious  intent,  and  the  extent  of  the  crime  intended  to  be  perpe- 
trated, should  be  distinctly  sot  forth.     Ciniis  v.  The  People,      _       285 

4.  Proof  that  defendant  stole  a  mare  or  a  gelding,  will  sustain  an  indictment 
for  stealing  a  horse.     Baldwin  v.  The  Peo_ph',  c.04 
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5.  An  indictment  alleging  that  the  animal  was  stolen  and  carried  away. 

will  be  sustained  by  proof  that  it  was  ridden,  driven  or  led  away.   Ibid., 

304 

6.  An  indictment  purporting  to  be  found  by  "  grand  jurors  chosen,  se- 

lected and  sworn,  in  and  for  the  City  of  Cnicago  and  County  of  Cook." 
is  bad,  and  should  be  quashed  on  motion.     Bell  v.  7'he  People,        397 

7.  It  is  well  settled  that  in  indictments  for  offenses  against  the  persons   or 

property  of  individuals,  the  Christian  and  surnames  of  the  parties  in- 
jured, must  be  stated,  if  known.  In  cases  where  the  owners  are  un- 
known, the  fact  must  be  so  stated.     Willis  v.  The  People,  399 

8.  Where  the  second  count  in  an  indictment,  the  first  having  been  quashed 

because  it  did  not  state  the  presentment  to  be  upon  oath,  recited  that 
"The  grand  jurors  aforesaid,  chosen,  selected  and  sworn  as  aforesaid, 
in  the  name  and  by  the  authority  of  the  People  of  the  State  of  Illinois 
aforesaid,  on  their  oaths  aforesaid,  do  further  present:"  Held,  that  the 
count  was  sufficient.     Duncan  v.  The  People,  456 

9.  That  portion  of  an  indictment  which  recites  the  choosing,  selecting  and 

swearing  of  the  grand  jury,  according  to  the  form  prescribed  in  §  152 
of  the  Criminal  Code,  is  not  a  count  or  a  j)ortion  of  a  count  of  the  in- 
dictment; it  is  only  the  caption.     Ibid.,  456 

10.  A  motion  to  quash  an  indictment  containing  two  counts,  which  is  sus- 
tained as  to  the  first,  and  overruled  as  to  the  second,  does  not  affect  the 
caption  of  the  indictment.     Ibid. ,  456 

11.  All  mere  formal  objections  to  an  indictment  should  be  made  before 
pleading.     Gui/koicski  v.  The  People,  476 

See  Venue. 

INFANT  AND  INFANCY. 

1.  Where  the  plaintiff  brought  an  action  before  a  justice  of  the  peace,  upon 

a  bond  made  by  the  defendant  while  an  infant,  and  ujion  the  trial  the 
defendant  pleaded  and  proved  his  infancy  in  bar;  and  thereupon  the 
plaintiff  made  oath  that  he  knew  of  no  witness  by  whom  he  could  prove 
the  defendant's  agreement  since  he  became  of  age,  to  pay  him  S18  in 
full  of  the  bond,  except  by  his  own  oath,  or  that  of  the  defendant,  and 
prayed  that  the  defendant  might  be  sworn,  which  the  court  refused  to 
allow:  Held,  that  the  Court  decided  correctly,  because  the  proof,  if  ad- 
mitted, would  have  proved  a  different  cause  of  action  from  that  upon 
which  the  suit  was  brought.     Bliss  et  al.  v.  Perr-yman,  484 

Semble,  That  an  infant  can  not  bind  himself  by  bond.     Ibid.,  484 

2.  Where  a  plaintiff'  relies  upon  a  new  promise,  made  after  the  defendant 

became  of  age — the  original  contract  having  been  made  during  infancy 
— he  should  declare  on  the  new  contract.     Ibid.,  484 

3.  Infancy  is  not  a  dilatory  plea.     Greer  v.  Wheeler,  654 

INJUNCTION. 
^  See  Chancekt,  6. 

.  INSOLVENTS. 
See  Mortgage.  1. 

INSTBUCTIONS. 

1.  It  is  not  in  the  power  of  a  party  to  except  to  the  opinion  of  the  Court  re- 

fusing instructions,  unless  he  move  them  himself.     Bailey  v.  Campbell, 

47 

2.  Instructions  to  the  jury  should  be  founded  upon  the  evidence  in  the  case: 

and  where  there  is  no  evidence  upon  which  to  base  the  instructions,  it 

is  error  to  give  them.     Humphreys  v.  Collier  etah,  47 

8.  If  the  Court,  in  giving  instructions  to  the  jurj-.  use  an  ambiguous  word, 

but  at  the  same  time  the  language  of  the  statute,  the  party  who  desires 
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more  explicit  instructions  Tipon  the  meaning  of  the  term,  should  ash 
such  explanations  as  1  e  may  deem  necessary.  If  he  fail  to  do  so,  it  i.- 
too  late  to  complain  in  the  Supreme  Court.     Bailey  v.  CoDipheJl,     IIC 

4.  The  refusal  of  the  Circuit  Court  to  instruct  the  jury  that  there  was  no 

evidence  of  a  fact  which  the  testimony  tended  to  prove,  can  not  be  as- 
signed for  error.     Morton  Y.  Gntely,  211 

5.  In  an  action  brought  by  P.,  as  assignee  of  M.,  to  recover  the  amount  of  a 

promissory  note  made  by  B.,  the  court  gave  the  following  instructions 
to  the  jury:  "  That  if  the  jury  believe  from  the  evidence  that  B.  and 
M.  made  a  lumping  trade;  that  if  B.  agreed  to  give  $615  for  M.'s  in- 
terest, whatever  it  might  be,  (meaning  the  interest  in  the  partnership 
concern  in  which  they  were  both  interested,  and  to  which  the  making 
of  the  note  related),  and  was  not  deceived  or  imposed  on  by  any  false 
and  fraudulent  representations  or  concealments,  then  made  by  M.,  then 
the  note  is  founded  on  a  good  consideration,  and  is  binding  on  B:" 
Held,  that  the  instruction  was  correct.     Peck  v.  Boggess,  281 

6.  Unless  a  jDarty  excepts  to  instructions  in  the  Court  below,  he  can  not  as- 

sign them  for  error  in  the  Supreme  Court.     I  hid.,  281 

7.  A  party  can  not  assign  for  error  an  erroneous  instruction  favorable  to 

him.     Kifchellv.Braffon,  300 

8.  Where  an  erroneous  instruction  is  given  to  the  jury,  but  the  bill  of  ex- 

ceptions does  not  enable  the  Court  to  see  what  effect  it  probably  had  up- 
on their  verdict,  the  judgment  of  the  Court  below  will  be  reversed.  The 
bill  of  exceptions  should  have  stated  the  prooi  upon  the  point.    Ibid., 

300 

9.  Where  the  evidence  tends  to  prove  the  issue,  the  jury  should  be  left  to 

determine  the  cause  under  the  evidence  offered.  In  such  a  case,  the 
Court  has  no  power  to  take  the  cause  from  them,  nor  to  advise  them  that 
the  defendant  is  entitled  to  their  verdict.     Daris  v.  Hoxey,  406 

10.  A  court  is  not  bound  to  instruct  the  jury  upon  mere  abstract  propositions 
of  law,  which  do  not  refer  in  any  way  to  the  evidence  in  the  case. 
Afkin.'ionv.  Lester  et  al.,  407 

11.  Instructions  to  a  jiuy  upon  an  inquest  of  damages,  are  mere  interlocu- 
tory matters,  and  the  Supreme  Court  has  no  right  to  re-examine  them. 
Gillet  el  al.  v.  Stone  et  al.,  629 

See  Practice,  46. 

INTEREST. 

1.  In  procodings  against  a  sheriff,  under  §  30  of  the  practice  act,  by  motion 

for  failing  to  jiay  over  money  collected  by  him  on  execution,  the  judg- 
ment should  be  for  the  amount  collected,  and  interest  thereon,  at  the 
vnti^  oi  firniti/  i^er  centitni  jK'r  anniiin.     Beaird  v.  Foreman,  40 

2.  Interest  is  the  legal  damages  or  penalty  for  the  unjust  detention  of  mo- 

ney.    Madiso)i  County  et  al.  v.  Bartlett,  67 

3.  A  county  is  not  bomid  to  pay  interest  on  county  orders.     Ibid.,  67 

4.  Wlier(>  a.  judgment  is  rendered  by  a  justice  of  the  peace  upon  a  note  bear- 

ing interest,  and  an  app<>al  is  taken  to  the  (^ircuit  Court,  in  computing 
the  amount  due  on  tlie  note,  interest  should  be  calculated  upon  the  note 
to  the  time  of  rendition  of  the  judgment  in  the  Circuit  Court,  and  not  on 
\\\Q.  jiidynient.     Tindall  v.  Meeker,  137 

5.  Interest  may  be  calculated  at  any  rate  that  the  parties  may  agree  upon. 

Ibid.,  '  137 

6.  The  words  '^  vith  three  dollars  per  month  interest  after  due  till  paid." 

mean  thrive  dollars  per  month,  or  thirty-six  dollars  per  annum,  and  not 
that  iiitei-(>st  should  be  calculated  at  th(>  rate  of  thirty-six  per  reiituni  per 
annum.  The  interest  for  one  year  on  a  note  for  thirty  dollars  and 
seventy-five  cents,  "with  three  dollars  per  month  interest,"  is  thirty- 
six  dollars.     Latham  v.  Darling,  203 

7.  Where  no  specific  agreement  is  entered  into  in  relation  to  the  rate  of 

interest,  the  law  will  presume  that  the  legal  rate  was  intended.  I'rero 
v.  Latliro}),  305 
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8.  Whei'e  B.  agreed,  by  parol,  to  purchase  of  L.  a  tract  of  land,  and  to  pay 

$400  for  the  same,  in  four  equal  annual  installments,  but  no  memoran- 
dum in  writing  was  made  of  the  bargain,  and  some  time  afterward  a 
note  was  executed  for  the  amount  then  due,  of  the  larincipal  of  said  pur- 
chase money,  and  a  deed  made  for  the  land,  but  the  parties  not  agree- 
ing as  to  the  rate  of  interest  for  the  time  payment  had  been  delayed, 
that  was  left  for  future  adjustment:  Held,  that  the  contract  to  pay  in- 
terest was  not  within  the  statute  of  frauds.  Said  agreemer.t  to  pur- 
chase the  land,  was  made  in  1824,  and  the  note  was  executed  in  1832. 
The  suit  was  instituted  in  1835.  Held,  also,  that  the  contract  for  inter- 
est was  not  barred  by  the  statute  of  limitations.     Ibid.,  305 

9.  The  statute  regulating  the  amount  of  interest  which  a  borrower  of  the 

school  fund  shall  be  subject  to  pay,  as  a  jDenalty  for  not  paying  the  prin- 
cipal and  interest  punctually,  when  due,  does  not  authorize  a  judgment 
for  interest  in  fufuro,  and  it  can  not  be  rendered  at  common  law. 
Pearsons  v.  Haniilfon,  415 

10.  Senihle,  That  in  an  action,  by  scire  facias,  to  foreclose  a  mortgage  to 
the  School  Fund,  the  jury  may  assess  a  penalty  of  twenty  per  cent,  upon 
the  amount  of  princiioal  and  interest,  after  the  mortgage  became  clue, 
although  there  is  no  averment  of  the  penalty  in  the  scire  facias.   Ibid., 

415 

11.  Interest  is  recoverable  upon  an  account  for  goods  sold,  from  the  time  the 
amount  is  ascertained  by  the  parties;  and  when  a  demand  is  sued  before 
a  justice  of  the  p.^ace,  and  appealed  to  the  Circuit  Court,  that  Courtmay 
give  judgment  for  more  than  the  amount  claimed  before  the  justice,  if 
the  excess  accrued  by  waj'  of  interest.     Lurfon  v.  Gilliam  et  al.,    fill 

12.  In  an  action  upon  a  note  given  to  the  Commissioner  of  School  Lands  of 
a  county,  for  money  loaned  of  the  School  Fund,  in  order  to  entitle  the 
plaintiff  to  recover  the  twenty  per  centum  penalty  given  by  the  statute 
of  1835,  it  must  be  claimed  in  the    declaration.     Hamilton   v.    Wright, 

582 

13.  The  twenty  per  centum  interest  which  borrowers  of  the  School  Fund  are 
compelled  to  i)ay,  upon  a  failure  to  pay  the  principal  and  interest 
punctually,  is  given  as  a  penalty.    Ibid.,  582 

JOINT  TENANTS. 

1.  One  joint  tenant,  or  tenant  in  common,  may  maintain  an  action  for 
forcible  entry  and  detainer  against  his  co-tenant.     Mason  v.  Finch, 

495 

JUDGMENTS  AND  DECREES. 

1.  In  proceedings  against  a  sheriff,  under  §  30  of  the  practice  act,  by  mo- 

tion for  failing  to  pay  over  money  collected  by  him  on  execution,  the 
judgment  should  be  for  the  amount  collected,,  and  interest  thereon,  at 
the  rate  of  twenty  per  centum  per  annum.     Beaird  v.  Foreman,        40 

2.  Where  a  suit  is  brought  before  a  justice  of  the  peace,  which  terminates  in 

a  final  judgment  on  the  merits,  there  both  parties  shall  be  precluded 
from  further  litigation  in  relation  to  all  matters  that  might  have  been 
decided  in  that  case.     McKinney  v.  Finch,  152 

3.  Where  two  distinct  suits  are  brought  before  the   same  justice,  on  the 

same  day  upon  two  demands  which  might  be  consolidated  into  one  suit, 
and  which  when  thus  consolidated  would  not  exceed  $100,  and  one  suit 
is  dismissed,  and  judgment  is  rendered  in  the  other,  the  proceed- 
ings are  regular.     Ibid.,  152 

4.  The  dismissal  of  a  suit  by  a  justice  of  the  peace,  is  in  effect  a  nonsuit,  and 

does  not  bar  a  subsequent  suit  for  the  same  demand,  or  for  a  different 
cause  of  action.     Ibid.,  152 

5.  If  judgment  be  rendered  by  default,  against  a  defendant  who  has  not 

been  served  with  process,  the  proceedings  are  coram,  non  judice.  But 
the  reversal  of  such  a  judgment  does  not  affect  the  rights  of  the  plaint- 
iff below.    Ditch  v.  Edwards,  127 

681 


04:2  mDEX. 

6.  A  scire  facias  on  a  mortgage,  is  a  proceeding  in  rem;  and  the  judgment 

should  direct  the  sale  of  the  mortgaged  premises.  The  direction  ''that 
a  special  execution  issue  therefor,  according  to  the  stiitute  in  such  case 
made  and  provided,"  is  not  sufficient.     Mro-shall  v.  M.mnj,  231 

7.  The  statute  makes  judgments  of  the  Circuit  Court  a  lien  upon  all  the 

lands  of  the  defendant  within  its  jurisdiction.  No  sale  or  transfer  of 
these  lands  after  judgment,  will  exempt  them  from  the  operation  of  an 
execution  at  any  time  within  seven  years.  Bustard,  et  ul.  \.  Morrison 
et  al.,  _  235 

8  A  judgment  of  a  Circuit  Court  creates  no  lien  upon  lands  beyond  the  lim- 
its of  the  county  in  which  such  judgment  is  rendered.     Ibid.,  235 

9.  Where  judgment  is  rendered  for  the  plaintiff  on  demurrer  to  the  defend- 

ant's plea,  the  plaintiff  may  have  an  inquest  to  ascertain  the  damages, 
or  he  may  waive  this  and  take  judgment  for  nominal  damages. 
Boon  V.  Juliet,  ,  258 

10.  The  judgment  for  the  defendant  on  a  plea  in  abatement,  -whether  it  be 
an  issue  in  fact  or  in  law,  is  that  the  writ  or  bill  be  quashed;  or  if  a 
temporary  disability  or  privilege  be  pleaded,  that  tlie  plaint  remain 
without  day,  until,  etc.  McKinsfnj  v.  Pennoyer  et  aj.,  319 

11.  Where  the  record  of  the  Circuit  Court  does  not  show  for  what  cause  an 
appeal  was  dismissed,  and  a  judgment  for  costs  is  rendered  against  the 
appellant,  the  judgment  will  bo  reversed.    Kiiinian  v.  Bennett,        326 

12.  The  Supreme  Court  will  not^  on  motion,  set  aside  a  default,  and  vacate 
a  judgment  of  a  Circuit  Court.     Aiken  v.  Deal,  327 

13.  A  judgment  by  default  is  irregular  unless  it  appear  by  a  return  on  the 
process,  that  it  had  been  served,  and  on  what  day  service  was  made. 
Garrett  v.  Phelps,  331 

14.  The  reversal  of  a  judgment  by  default,  where  process  from  the  Court  be- 
low had  not  been  served  on  the  defendant  in  that  Court,  does  not  preju- 
dice any  future  proceedings.     Ibid.,  331 

15.  A  judgment  binds  parties  and  privies.     Arenzv.  Beihle  et  al.,  340 
Semble,   That  a  trial  of  the  right  of  property,  under  the  statute,  is  conclu- 
sive between  the  parties  and  privies.     Ibid.,  340 

16.  Where  an  attaciunent  was  levied  on  goods  in  the  possession  of  S.,  and 
upon  a  trial  of  the  right  of  property  between  S.,  inl  the  attaching  cT.xV.t- 
ors,  the  property  was  found  to  be  subject  to  the  attacliment,  and  S.  gave 
security  to  the  sheriff"  who  attached  them,  for  tlieir  return,  but  subse- 
quently put  them  into  the  possession  of  A.,  who  sold  them,  and  who  was 
thereupon  summoned  as  garnishee  in  the  attachment  suit:  Held,  that  in 
determining  whether  A.  was  liable  as  garnishee,  the  record  of  the  trial 
of  the  right  of  property  between  the  creditors  in  the  attachment  and  S., 
was  properly  admitted,  and  that  it  was  conclusive  as  to  the  ownership 
of  the  property.     Ibid.,  340 

17.  The  decision  of  the  R'"'gister  and  Receiver  of  a  Land  Olfice,  like  that  of 
all  other  tribunals  where  no  appeal  is  allowed,  is  final  and  conclusive, 
upon  all  the  facts  sulimitted  by  hiw,  to  their  examinaticui  and  decision. 
Their  determination  in  relation  to  the  right  of  pre-emption  to  a  tract  of 
land  within  their  jurisdiction,  is  conclusive.     McConnell  v.    Wi(co.r, 

344 

18.  Wliere  the  record  shows  that  a  plea  was  filed  and  judgment  by  default 
rendered  on  the  same  day,  the  judgment  will  be  reversed.  The  court 
will  not  i)resume  tliat  the  plea  was  filed  after  the  judgment  was  ren- 
dered.    Lifon  V.  Barm  I/,  387 

J  9.  In  an  action  of  assumpsit,  it  is  erroneous  to  enter  up  a  judgment  for  debt 
and  damages.     Ibid.,  387 

20.  Where  process  is  issued  to  a  foreign  coimty,  the  declaration  should  con- 
tain an  averment  of  tlii^  facts  necessary  to  autliorize  tlic  emanation  of 
the  writ  to  sucli  foreign  county.  An  av(>rmiuit  tiiat  tiie  cause  of  action 
accrtii'd  in  tlic  county  wiiere  tiii^  suit  was  hrouglit ,  witliont  averring  tiiat 
the  nlaintiff  resided  there  at  tlie  time  of  ilio  connnencement  of  the  suit, 
would  not  be  sulticient.     Key  v.  Collin.'^,  403 

21.  Where  in  an  action  of  debt,  a  judguient  for  damages  is  rendered,  the 
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judgment  will  be  reversed;  but  the  error  will  be  corrected  in  this  Court, 
and  such  a  judgment  given  as  the  Court  below  should  have  rendered. 
Guild  et  al.v.  Johnson,  _  405 

22.  The  statute  regulating  the  amount  of  interest  which  a  borrower  of  the 
School  Fund  shall  be  subject  to  pay,  as  a  penalty  for  not  paying  the  prin- 
cipal and  interest  lyimct itally .  when  due,  does  not  authorize  a  judgment 
for  interest  infiituro,  and  it  can  not  be  rendered  at  common  laAv.  Pear- 
sons v.  HconUfon,  415 

23.  Where,  upon  the  reversal  in  part,  of  the  judgment  of  the  Court  below, 
final  judgment  can  be  rendered  in  this  Court,  the  cause  will  not  be  re- 
manded.    Ihkh,  415 

24.  Where  the  bill  of  exceptions  enables  the  Court  to  ascertain  the  sum  that 
would  have  been  recovered,  if  instructions  asked  for  had  been  given,  it 
is  unnecessary  to  send  the  case  back  for  a  new  trial;  judgment  will  be 
rendered  for  that  amount  in  the  Supreme  Court.  Pearsons  etal.  v. 
Bailey,  .  507 

25.  In  an  action  by  the  old  State  Bank  of  Illinois,  upon  a  promissory  note 
given  in  satisfaction  of  two  judgments  recovered  upon  promissory 
notes  executed  to  said  bank  in  consideration  of  bills  of  said  bank  which 
had  been  dt.'claredby  the  Supreme  Court,  to  be  bills  of  credit  emitted  by 
the  State,  in  contravention  of  the  Constitution  of  the  United  States,  the 
defendants  offered  to  show  the  consideration  of  the  judgments  in  bar  of 
the  action:  Held,  that  the  evidence  was  inadmissible,  and  that  the  valid- 
ity of  the  judgments  could  not  be  impeached  in  such  action.  Mitchell 
et  al.  v.  State  Bank  of  Illinois,  _  _        526 

26.  A  judgment  can  not  be  impeached  in  an  action  upon  a  note  given  in 
satisfaction  of  such  judgment.  A  judgment  implies  verity  in  itself. 
Ibid.,  .  526 

27.  A  constable  who  has  collected  an  execution  issued  upon  a  judgment  re- 
covered in  a  suit  by  attachment,  and  paid  the  money  over  upon  the  or- 
der of  the  plaintiff  in  the  attachment,  is  not  liable  to  an  action  by  the 
attachment  debtor — -after  the  reversal  of  such  judgment  on  appeaC^f or 
the  money  so  collected  and  paid  over.  Nor  is  he  liable  to  a  garnishee  of 
whom  he  has  collected  money  on  such  execution.     Elliott  v.  Sneed, 

517 

28.  Where  a  constable  collected  money  upon  a  judgment  obtained  by  W. 
against  R.,  before  a  justice  of  the  peace,  and  paid  the  same  to  G.,  upon 
the  order  of  E.,  to  whom  the  judgment  was  assigned;  and  afterward  the 
judgment  was  reversed  on  appeal,  and  the  constable  paid  the  money 
back  which  he  had  collected  of  R.:  Held,  that  E.,  the  assignee  of  the 
judgment,  was  not  liable  to  refund  the  money  to  the  constable;  W. 
alone  being  liable.     Ibid.,  '  _       517 

29.  Semhle,  That  where  a  judgment  is  assigned,  execution  should  issue  in 
the  name  of  the  assignor.  The  assignment  does  not  change  the  form 
of  the  execution,  or  the  parties  to  it.     Ibid.,  _  '         _  517 

30.  Where  a  constable  collected  money  on  an  exegjition  issued  upon  a  judg- 
ment which  was  afterward  reversed,  and  paid  the  same  over,  upon  the 
order  of  the  plaintiff;  and  after  the  reversal  of  the  judgment,  the  con- 
stable paid  back  the  money  to  the  defendant:  Held,  that  the  constable 
might  maintain  an  action  against  the  plaintiff,  for  money  paid  to  his 
use.     Ibid.,  517 

31.  Semhle,  That  where  the  verdict  of  a  jury  is  for  a  greater  sum  than  the 
ad  damnum  laid  in  the  declaration,  the  plaintiff  may  remit  the  excess, 
and  take  judgment  for  the  sum  laid.     Gillet  et  al.  v.  Stone  et  al.,    539 

32.  Where  an  action  of  assumpsit  is  commenced  against  several,  only  one 
of  whom  pleads  to  the  action,  and  the  default  of  the  otliers  is  entered,  it 
is  erroneous  to  take  final  judgment  against  them  until  the  issue  as 
to  the  defendant  who  pleads,  is  disposed  of.  Russell  et  al.  v.  Hogan 
et  al.,  552 

33.  In  an  action  ex  contractu  against  several  defendants,  the  judgment  is 
.  a  unit;  it  must  be  rendered  against  all  or  none.    The  cause  can  not  be 
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continTied  as  to  one  who  has  pleaded,  and  final  judgment  rendered 
against  the  others.     I  hid.,        _       _  552 

34.  Tlie  spring  term  of  the  Cook  Circuit  Court  was  changed  from  March  to 
April,  by  an  act  of  the  2d  of  March,  and  the  judge  being  ignorant  of 
the  change,  held  the  Court  in  March.  Issue  was  joined  in  a  cause,  and 
the  same  by  agreement  of  parties  was  submitted  to  the  Court  for  trial. 
Judgment  was  rendered  for  the  plaintiffs:  7/f-/fZ,  that  the  proceedings 
were  coram  non  jiidice,  and  that  the  judgment  was  illegal  and  void. 
Good-sell  et  aJ.  v.  Boi/)ifon  et  ah,  bhb 

35.  The  law  is  we]l  settled,  that  in  order  to  justify  courts  not  of  record  in 
taking  cognizance  of  a  cause,  their  jurisdiction  must  affirmatively  ap- 
pear.   Trader  et  al.  v.  McKee,  558 

36.  In  order  to  entitle  a  transcript  of  a  judgment  of  a  justice  of  the  peace  of 
another  State,  to  be  received  in  evidence  in  this  State,  it  must  be  shown 
that  by  the  laws  of  the  State  where  the  judgment  was  rendered,  the  ]\i>- 
tice  had  jurisdiction  over  the  subject-matter  upon  which  he  attempted 
to  adjudicate.    I  hid.,  55S 

37.  A  transcript  of  a  judgment  of  a  justice  of  the  peace  of  Wayne  county, 
in  Indiana,  purporting  to  be  certified  by  his  successor  in  office,  and  the 
clerk  of  the  Circuit  Court  of  Wayne  county  certified  as  to  the  capacity 
of  said  successor  in  office,  and  the  judge  of  the  sixth  Judicial  Circuit  in 
Indiana,  certified  as  to  the  capacity  of  the  said  clerk:  Held,  that  in  the 
absence  of  proof  that  the  statute  of  Indiana  authorized  the  clerk  to  give 
such  certificate,  he  could  not  give  a  certificate  in  such  a  case,  that  would 
be  evidence  in  a  court  of  justice.     /  hid.,  558 

38.  The  Court  from  which  an  execution  issues,  after  the  satisfaction  of  a. 
judgment,  should,  on  motion,  set  aside  the  execution  and  sale  under  it. 
Jhtssellv.  Hugnnin  etal.,  562 

39.  Where  a  judgiuent  was  recovered  by  H.  against  R.  and  P.  on  a  note,  and 
H.  gave  an  order  to  B.  on  H.'s  attorney's,  for  the  proceeds  of  the  note 
when  collected,  and  P.  afterward  arranged  the  matter  by  depositing 
the  amount  of  the  judgment  with  B.,  and  P.  brought  a  memorandum  to 
that  effect  from  B.  to  one  of  H.'s  attorneys,  who  was  also  the  general 
attorney  of  B.,  and  P.  stated  to  the  attorney  that  he  did  not  wish  the 
judgment  satisfied,  but  wished  to  use  the  judgment  so  as  to  protect  him- 
self, as  the  judgment  was  a  lien  on  R.'s  real  estate,  to  which  the  attor- 
ney assented,  and  directed  execution  to  issue,  which  was  issued,  and  the 
property  of  R.  sold  under  it  by  the  sheriff",  who  received  his  instruc- 
tions from  P.,  who  purchased  the  property;  and  after  the  sale  the  sheriff 
paid  over  to  the  attorney  P.'s  check  on  B.  for  the  amount  of  the  judg- 
ment, and  the  attorney  receipted  the  execution,  and  paid  the  check  to 
B.,  which  was  credited  to  H.  on  the  books  of  B. :  Held,  that  the  judg- 
ment was  satisfied  by  the  arrangement  made  with  B.  before  the  sale,  it 
appearing  that  B.  so  understood  it;  and  it  being  proved  that  P.  had  de- 
clared that  he  had  paid  it,  and  represented  to  a  person  of  whom  he  ob- 
tained a  loan  of  money  on  mortgage,  that  the  judgment  was  satisfi:^!. 
7/fl/r?,  also,  that  it  was  competent  for  TI.  or  P.  to  have  shown  that  the 
payuT'nt  to  B.  was  not  in  extinguishment   of  the  judgment.  Ibid.,  562 

40.  Interest  is  recoverable  upon  an  account  for  goods  sold,  f'rdm  the  time  the 
amount  is  ascertained  by  the  parties;  and  when  a  demand  is  su(>d  before 
a  justice  of  the  peace,  and  ajip^aled  to  the  Circuit  Court,  that  Court  may 
give  judgment  for  more  than  the  amount  claimed  before  the  justice,  if 
the  excess  accrued  by  way  of  interest.     Liirfon  v.  Gilliam  ef  al..     577 

41.  A  justice  of  the  peace  h;is  no  authority  to  render  a  judgment  against 
any  defendant  who  is  not  served  with  process,  although  one  of  the  de- 
fendants is  regularly  served.     Maxcy  \.  I'adjield,  590 

See  Altmony  ;  Costs  ;  DEMUuuEn  ;  Rkcooni/.ance. 
JUDGMENT  BY  CONFESSION. 

1.  A  lawyer  employed  to  defend  a  suit,  is  not  authorized  to  consent  to  the 
entry  of  a  judgment  against  his  client,  without  his  assent.     His  doing 
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so  is  a  violation  of  the  confidence  reposed  in  him,  and  if  done  with  a 
corrupt  intent,  involves  such  a  degree  of  moral  turpitude,  as  would  au- 
thorize the  Court  to  strike  his  name  from  the  roll  ot  attorneys.  The 
People  V.  Lamhorn,  123 

2.  One  partner  can  not  confess  a  judgment  in  the  name  of  his  co-partner. 
Sloo  V.  State  Bank  of  Illinois,  428 

8.  A  power  of  attorney  to  confess  a  judgment,  is  usually  under  seal ;  but  if 
it  be  made  without  a  seal,  still  one  partner  can  not  by  it  bind  his  co- 
partner.    Ihid.,  _  428 

4.  Quere,  Whether  a  judgment  confessed  for  a  larger  amount  than  is  ac- 

tually due,  can  be  valid.     Ibid.,  428 

5.  Quere.  Whether   one   partner  can,   after  the   rendition  of  a  judgment 

against  both,  upon  a  power  of  attorney  to  confess  a  judgment,  executed 
by  one  only  in  the  name  of  the  firm,  without  the  knowledge  of  the 
other,  ratify  and  make  valid  such  judgment.     Ibid.,  428 

JURISDICTION. 

1.  Statute  penalties  are   in  tbe   nature  of  punishments  ;  and  no   inferior 

Court  or  jurisdiction  can  have  cognizance  of  any  penalty  recoverable 
under  a  penal  statute,  unless  jurisdiction  be  given  to  it  in  express  terms. 
Boirers  v.  Green,  42 

2.  The  Circuit  Courts  are  limited  in  their  jurisdiction,  to  the  several  coun- 

ties in  which  they  are  erected,  except  in  cases  where  such  jurisdiction  is 
expressly  extended.  In  order  to  give  a  Circuit  Court  jurisdiction, 
where  the  process  issues  to  a  different  county  from  that  in  which  the 
action  is  instituted,  there  should  be  a  special  averment  in  the  declara- 
tion of  one  of  the  causes  enumerated  in  the  act  of  1828.  Clark  v. 
Harkness,  56 

3.  The  facts  upon  which  the  jurisdiction  arises,  must  be  either  expressly  set 

forth,  or  in  such  a  manner  as  to  render  them  certain  by  legal  intend- 
ments.    Ibid.,  56 

4.  The  Supreme  Court  of  the  United  States  is  the  proper  and  constitutional 

forum  to  decide,  and  finally  to  determine  all  suits  where  is  drawn  in 
question  "  the  validity  of  a  statute  of ,  or  an  authority  exercised  under 
any  State,  on  the  ground  of  its  being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States,  and  the  decision  is  in  favor  of 
such  validity."     Linn\.  State  Bank  of  Illinois,  87 

5.  Where  the  Supreme  Court  of  the  United   States  has  decided  that  a  State 

law  violates  the  Constitution  of  the  United  States,  the  judges  of  the 
respective  States  have  no  right  to  overrule  or  impugn  such  decision. 
Ibid.,  ....  .        .8.7 

6.  The  County  Commissioners'  Court,  has  no  jurisdiction  to  determine  civil 

causes  between  individuals  or  corporations.  Vermilion  County  v. 
Knight,  _  97 

7.  If  a  Court  has  no  jurisdiction  of  the  subject-matter  of  a  suit,  consent  of 

parties  can  never  give  it.     Leigh  v.  Mason  et  al.,  249 

8.  The  United  States  could  not  be  a  defendant  in  a  State  Court  to  any  ac- 

tion whatever,  such  Court  having  no  jurisdiction  over  her  ;  and  consent 
could  not  give  it.  And  although  it  is  certainly  true  that  the  tenant,  in 
all  actions  of  ejectment,  may  defend  himself  by  showing  the  title  of  his 
landlord,  it  does  not  follow  that  the  pai-ty,  who  could  not  be  a  defend- 
ant for  Avant  of  jurisdiction  in  the  Court  o\-er  him,  may  defend  himself 
in  such  case  in  the  name  of  a  person,  who,  upon  no  reasonable  supposi- 
tion, could  be  considered  as  standing  in  the  relation  of  a  tenant.  Mc- 
Convell  V.  Wilcoor,  _  _    344 

9.  The  criminal  jurisdiction  of  the  Municipal  Court  of  the  City  of  Chicago. 

is  confined  to  the  territorial  limits  of  said  city.     Bell  v.  The  People,  397 

10.  The  ^'  Act  .ovppleniental  to  An  Act  to  Incoriwrate  the  City  of  Chicago,'' 
has  no  application  to  criminal  proceedings.     Ibid.  ,  _        _  397 

11.  Wl:enever  a  decision  takes  place  in  any  of  the  Circuit  or  inferior  Covirts 
of  record  in  this  State,  which  is  final,  and  of  which  a  record  can  be 

085 


ey4:6  INDEX. 

made,  and  which  decides  the  right  of  property,  or  personal  liberty, 
complete  jurisdiction  is  conferred  on  the  Supreme  Court  to  hear  and  de- 
termine the  same.     SIoo  v.  Sfafe  Bank  of  Illinois,  428 

12.  Where  A,  B,  C  and  D  were  jointly  indicted  in  the  Edgar  Circuit  Court, 
and  A  alone  moved  for  and  obtained  a  change  of  venue  to  the  Clark 
Circuit  Court,  without  the  consent  of  the  others,  where  he  was  tried; 
and  after  his  trial,  the  indictment,  without  any  order  of  Court,  was 
returned  to  the  Edgar  Circuit  Court,  and  B,  C,  and  D,  called  upon  to 
plead  to  the  same:  Held,  that  the  proceedings  were  regular,  and  that 
the  indictment  as  to  B,  C,  and  D,  must  be  considered  as  remaining  un- 
der the  control  of  the  Edgar  Circuit  Court,  and  that  no  trial  could  be 
had  elsewhere.  The  Circuit  Court  of  Clark  county  should  have  ordered 
the  original  indictment  to  be  returned  to  Edgar  county,  and  retained  a 
copy  thereof  upon  its  own  records.     Hunter  ef  al.  v.  The  Peo})le,   453 

13.  The  averment  at  the  end  of  a  declaration  containing  several  counts,  in  a 
suit  where  process  was  sent  to  a  foreign  county,  that  the  cause  of  action 
accrued  in  the  county  where  the  suit  was  brought,  and  within  the  juris- 
diction of  the  Court,  and  that  the  plaintiffs  reside  in  said  county,  is 
sufficient  to  give  the  Court  jurisdiction.     G-illet  et  al.  v.  Stone  et  al., 
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14.  An  averment  in  a  declaration,  where  process  is  sent  to  a  foreign  county, 
that  the  cause  of  action  accrued  in  the  county  where  the  suit  was 
brought,  without  at  the  same  time  averring  that  the  plaintiffs  reside  in 
the  same  county,  is  not  sufhcient  to  give  a  Circuit  Court  jurisdiction. 
Gxllet  et  al.  v.  Stone  et  al.,    _  _  547 

15.  In  order  to  authorize  the  Circuit  Court  to  issue  a  summons  to  another 
county,  it  must  appear  that  the  cause  of  action  accrued  in  the  county 
where  the  plaintiff  resides  and  where  suit  is  brought,  or  that  the  con- 
t}-act  sued  on  was  made  specifically  payable  in  the  county,  in  which  the 
action  is  commenced.     Evans  v.  Crosier,  548 

16.  The  spring  term  of  the  Cook  Circuit  Court  was  changed  from  March  to 

April  by  an  act  of  the  2d  of  March,  and  the  judge  being  ignorant  of  the 
change,  held  the  Court  in  March.  Issue  was  joined  in  a  cause,  and  the 
same  by  agreement  of  parties  was  submitted  to  the  Court  for  trial. 
.Judgment  was  rendered  for  the  plaintiffs:  Held,  that  the  proceedings 
were  coram  von  jiidice,  and  that  the  judgment  was  illegal  and  void. 
Goodsell  etal.  v.  Boi/nton  etal.,  555 

17.  When  the  process  by  which  a  court  obtains  jurisdiction  of  a  c<ause  is 
irregular,  if  no  objection  is  made,  the  irregularity  is  waived.  Pearce 
ef  al.  V.  Swan  ,  266 

18.  If  an  appeal  be  irregularly  taken  to  the  Circuit  Court,  from  the  verdict 
of  a  jury  on  the  trial  of  the  right  of  ])roperty  before  a  justice,  etc.,  and 
the  appellee  appears  in  the  Circuit  Court,  ho  waives  all  objections  to  the 
irregularity  of  the  appeal.     Ibid.,  266 

19.  Senihlc,  Tliat  where  ajustice  of  the  peace,  or  other  inferior  officer,  acts 
in  a  case  whore  ho  is  not  authorized  to  act,  the  proceedings  are  not  only 
irregular,  but  void.     Gordon  v.  Knapp  et  al.,  488 

20.  The  law  is  well  settled,  that  in  order  to  justify  courts  not  of  record  in 
taking  cognizance  of  a  cause,  their  juristliction  must  alHrmativcly  ap- 
pear.    Trader  et  al.  v.  McKee,  558 

In  order  to  (entitle  a  transcript  of  a  judgment  of  a  justice  of  the  peace  of 
another  StatiN  to  be  received  in  evidence  in  this  State,  it  must  be  shown 
that  by  the  laws  of  the  State  wh(Te  the  judgment  was  rendered,  the 
justice  had  jurisdiction  over  the  subject-matter  upon  Avhich  he  attempted 
to  adjudicate.    Ibid.,  558 

See  Administkator,   9;  Appkat,,  3,  5;  Ciumtnal  L.\w;  Guand  Jury; 
Justices  of  the  Peace;  Pleading;  Process. 

Of  the  Supreme  Court. 

21.  The  Supreme  Court  has  no  original  jurisdiction  to  authorize  the  allow- 
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ance  of  writs  of  Habeas  Cotytts.  It  has  no  authority  except  as  an 
AppeUate  Court,  in  the  review  of  legal  proceedings,  to  allow  writs  of 
Habeas  Corpus.  But  a  party  can  ajiply  for  such  writ  to  one  of  the 
judges  of  the  Supreme  Court,  or  to  one  of  the  judges  of  the  Circuit 
Courts,  and  obtain  the  writ.     The  Peo\)Je  v.  Taylor,  202 

22.  The  State  can  not  prosecute  a  writ  of  error  in  a  criminal  case.  The 
Peo2)le  V.  Royal,  557 

28.  A  joinder  in  error  will  not  give  the  Supreme  Court  jurisdiction  in  a 
case  where  the  Constitution  has  not  conferred  it.     Ibid.,  557 

24.  The  provision  in  Article  8,  §  11,  of  the  Constitution  of  the  State  of 
Illinois,  "That  no  person  shall  for  the  sauie  offense  be  twice  put  in 
jeopardy  of  his  life  or  limb,"  prohibits  the  State  from  bringing  a  writ 
of  error  where  a  person  accused  of  a  crime  is  acquitted  in  the  Court 
below.    Ibid.,  557 

See  No.  11,  ante. 

JURY  AND  JURORS. 

1.  The  fact  that  the  names  of  two  petit  jurors  are  the  same  as  those  of 
two  grand  jurors,  does  not  show  that  they  are  the  same  persons.  Wick- 
ersham  v.  The  People.  128 

2    Objections  to  jurors,  if  known,  should  be  made  before  trial.     Ibid.,       128 

3.  An  alien  is   not  qualified  to  serve  as  a  juror  in  any  case.     Guykowsli  v. 

The  People,  ...  476 

4.  The  declaration  that  certain  qualifications  are  necessary  to  be  possessed  by 

the  individual,  to  constitute  him  a  juror,  necessarily  disqualify  the  per- 
son who  does  not  possess  such  qualifications.     Ibid.,  476 

5.  Semble,  That  the  affidavit  of  a  juror  in  support  of  the  verdict,  on  a  point 

entirely  disconnected  with  his  acts  or  the  motives  for  his  conduct,  may 
be  admitted  on  a  motion  for  a  new  trial.     Ibid.,  476 

6.  On  the  trial  of  a  suit  for  a  crim.  con.  between  the  defendant  and  the  wife 

of  the  plaintiff,  a  juror  was  proposed,  who  being  examined,  stated  that 
he  had  heard  the  testimony  against  the  wife  of  the  plaintiff',  who  was 
indicted  for  adultery  with  the  defendant,  and  from  that  testimony  he 
had  formed  and  expressed  an  opinion,  but  had  not  formed  any  opinion 
in  this  case,  not  knowing  that  there  was  a  civil  suit  then  :  Held,  that 
he  was  a  competent  juror,  it  not  appearing  that  the  crime  for  which  the 
wife  was  indicted  was  committed  before  or  after  the  commencement  of 
the  suit  for  crim.  con.     King  v.  Dale,  513 

7.  It  is  a  well  settled  rule  of  law,  that  in  trials  by  jury,  the  weight  of  testi- 

Qiony  is  a  question  to  be  decided  by  the  jury  exclusively.  The  decision, 
consequently,  can  not  be  assigned  for  error.     Johnson  v.  Moulton,    532 

8.  Semble,  That  on  an  application  to  a  Circuit  Court  to  set  aside  a  verdict 

of  a  jury  because  it  is  against  the  weight  of  testimony,  the  case  must  be 
a  flagrant  one  to  justify  the  Court  in  disturbing  the  verdict.     Ibid.,   532 

See  Criminal  Law,  4,  9,  10,  11;  Grand  Jury;  Practice,  44. 

JUSTICES  OF  THE  PEACE. 
Jurisdiction. 

1.  A  justice  of  the  peace  has  no  jurisdiction  where  the  original  amount  of 

the  demand  exceeds  one  hundi-ed  dollars,  though  it  may  have  been  re- 
duced below  that  sum  by  credits.     Simpson  v.  Rau-lings,  28 

2.  Justices  of  the  peace  have  no  jurisdiction  in  penal  actions,  except  in  cases 

where  such  jurisdiction  is  expressly  conferred.     Bou-ers  v.  Green,        42 

3.  In  order  to  bar  a  subsequent  action  before  a  justice  of  the  peace,  on  the 

ground  that  a  prior  suit  between  the  same  parties  has  been  determined 
by  a  justice,  it  must  be  shown  that  the  demands  in  both  suits  were  of 
such  a  nature  that  they  might  be  consolidated  into  one  action,  and  that 
the  first  suit  was  tried.     Carson  v.  Clark,  ^       113 

4.  A  justice  of  the  peace  has  no  jurisdiction  of  a  demand  exceeding  one 
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liundred  dollars,  but  reduced  below  that  sum  by  unfair  or  feigned  cred- 
its.    SainJs  V.  Delap,  168 

5.  Nor  has  a  justice  of  the  peace  under  the  statute  of  1827,  jurisdiction  in 

any  case  whei-e  he  would  [necessarily  have  to  investigate  an  account  ex- 
ceeding one  hundred  dollars.     Ihicl.,  168 

6.  A  justice's  court  is  one  of  limited  jurisdiction.     The  statute  is  the  charter 

of  its  authority;  and  whenever  it  assumes  jurisdiction  in  a  case  not  con- 
ferred by  the  statute,  its  acts  are  null  and  void,  and  the  officer  obeying 
its  process  in  such  a  case,  makes  himself  liable:  Robinson  \.  Har- 
lan, ....  .  237 

7.  A  justice  of  the  peace  has  no  jurisdiction  of  a  suit  for  a  demand  exceed- 

ing twenty  dollars,  in  which  an  administrator  is  a  party,  except  for 
debts  due  for  property  purchased  at  an  administrator's  sale.  Leigh  v. 
Mason  ef  al.,  ....  249 

8.  A  justic3  of  the  peace  has  not  jurisdiction  of  an  action  by  attachment,  for 

a  demand  exceeding  $30.     Hull  v.  BJaisdell  et  al.,  232 

9.  The  justice  of  the  peace  who  issues,  and  the  constable  who  executes  process 

in  a  case  where  the  justice  has  not  jurisdiction,  are  both  liable  as  tres- 
passers.   Ibid.,  _  _  332 

10.  The  law  is  well  settled,  that  where  there  is  a  written  contract  to  perform 
a  particular  piece  of  work,  and  the  workman  performs  a  part  of  the 
work,  and  is  prevented  from  finishing  it  by  the  other  party,  that  he  may 
treat  the  contract  as  rescinded,  and  recover  the  value  of  his  labor  in  an 
action  of  assumpsit.     Butts  v.  Huntley,  410 

A  justice  of  the  peace  has  jurisdiction  in  such  case.     Ibid.,  410 

11.  The  law  is  well  settled,  that  in  order  to  justify  courts  not  of  record  in 
taking  cognizance  of  a  cause,,  their  jurisdiction  must  affirmatively  ap- 
pear.    Trader  et  al.  v.  McKee,  558 

12.  In  order  to  entitle  a  transcript  of  a  judgment  of  a  justice  of  the  peace 
of  another  State,  to  be  received  in  evidence  in  this  State,  it  must  be 
shown  that  by  the  laws  of  the  State  where  the  judgment  was  rendered, 
the  justice  had  jurisdiction  over  the  subject-matter  upon  which  he 
attempted  to  adjudicate.     Ibid.,  558 

13.  A  justice  of  the  peace  has  jurisdiction  of  a  suit  upon  a  note  for  $100, 
where  the  plaintiff  does  not  claim  interest.  Simpson  v.  Updegroff  et 
ah,  .   .       594 

14.  A  justice  of  the  peace  has  jurisdiction  in  a  case  where  the  original  in- 
(lol>tedness  exceeds  one  hundred  dollars,  but  has  been  reduced  below 
that  sum  by  fair  credits,  although  the  account  may  not  have  been  liqui- 
dated between  the  parties.     Iliiginiin  v.  Nicholson,  575 

15.  The  Court  will  presume  that  a  credit  allowed  on  an  account  by  the 
plaintiff,  in  a  suit  before  a  justice  of  thi>  peace,  is  a  fair  one,  until  the 
contrary  is  shown.     Ibid.,  bib 

General  Forcers,  etc. 

16.  Acts  of  official  misconduct  by  justices  of  the  peace,  done  with  corrupt 
motives,  are  indictable  offenses.  An  indictment  charging  that  the 
defendant,  a  justice  of  the  peace,  took  up  certain  estray  animals,  speci- 
fying the  number  and  kind,  and  corruptly  caused  the  same  to  be  ap- 
praised before  himself  as  such  justice,  is  substantially  good.  Wick- 
ersham  v.  The  People,  128 

17.  Where  a  suit  is  brought  Itefore  a  justice  of  the  peace,  which  terminates 
in  a  final  judgment  on  the  merits,  there  both  parties  shall  be  precluded 
from  furtlicr  litigation  in  relation  to  all  matters  that  might  nave  been 
(Iccidi'd  in  that  case.     McKimieij  v.  Finch,  152 

18.  Where  two  distinct  suits  are  brought  before  the  same  justice,  on  the 
same  day,  upon  two  demands  wliich  might  be  consolidated  into  one 
suit,  and  which  when  thus  consolidated,  would  not  exceed  $100,  and 
one  suit  is  dismissed,  and  judgment  is  rendered  in  the  other,  the  pro- 
ceedings are  regular.     Ibid.,  152 
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19.  The  dismissal  of  a  suit  by  a  justice  of  the  peace,  is  in  effect  a  non-snit, 

and  does  not  bar  a  subsequent  suit  for  the  same  demand,  or  for  a  differ- 
ent cause  of  action.     Ibnl.,  162 

20.  A  non-resident  phiintiff  can  not  institute  a  suit  before  a  justice  of  the 
peace  until  he  has  given  a  bond  for  costs,  although  he  sue  for  the  use 
of  a  resident.  The  statute  in  relation  to  costs  in  the  Circuit  Court  in 
like  cases,  is  different.     Seicardv.  Wilcov,  192 

21.  An  assignor  of  a  note,  is  not  the  adverse  party  contemplated  by  the  stat- 
ute permitting  a  party  to  prove  his  demand  by  the  adverse  party,  etc.,  in 
a  trial  before  a  justice  of  the  peace.     AriwJd  v.  Johnson,  19B 

22.  It  can  not  be  denied  that  a  constable  is  liable  where  he  has  willfully  neg- 
lected or  refused  to  execute  lawful  process  issued  upon  a  judgment  ren- 
dered by  a  justice  of  the  peace,  in  a  case  where  he  had  jurisdiction  of 
the  subject-matter  litigated ;  but  to  enforce  this  liability,  it  is  not  only 
necessary  for  the  declaration  to  allege  generally  that  the  magistrate  had 
jurisdiction,  but  it  should  set  out  specificaily  the  kind  of  action,  and  ex- 
tent of  the  plaintitt"'s  claim,  in  order  to  show  to  the  Court  that  the  justice 
had  jurisdiction.     Rohinson  v.  Harlan,  2-37 

23.  The  obvious  intention  of  all  the  legislation  with  respect  to  proceedings 
before  justices  of  the  peace,  is  to  simplify  the  i^roceedings,  and  dispense 
with  all  form  and  technicality  consistent  with  a  fair  trial  of  causes  upon 
their  merits.     Dcdnian  v.  Barher,  254 

24.  The  notice  required  by  §5  of  the  '"  Act  to  amend  an  act  concernhig  Jus- 
tices of  the  Peace  and  Constables,''''  in  order  to  enable  a  party  to  prove 
his  demand,  discount  or  set-off  by  the  testimony  of  the  adverse  party,  or 
in  case  of  his  absence  or  refusal  to  be  sworn,  by  his  own  oath,  must 
be  given  to  the  adverse  party  personally.  A  notice  to  his  attorney,  is 
not  sufficient.     Carver  v.  Crocker,  265 

25.  A  summons  froma  justice  of  the  peace  to  the  defendant,  to  answer  "for  a 
violation  of  an  ordinance  of  said  town  relative  to  nuisances,"  is  informal 
and  insufficient.     Israel  et  al.  v.  Town  of  Jacksonville,  290 

26.  The  appointment  of  a  con'itable  pro  tern,  by  a  justice  of  the  peace,  to 
execute  process,  under  §  51  of  the  "  Act  concerning  Justices  of  the 
Peace  and  Constables,'''  mu!ithe  made  by  indorsement  upon  the  back 
of  the  process.  An  appointment  upon  a  separate  piece  of  paper,  is  not  a 
compliance  with  the  act.     Gordon  v.  Knaijp  et  al.,  488 

27.  The  statute  specifies  but  two  cases  in  which  a  justice  of  the  peace  is  au- 
thorized to  appoint  a  constable  pro  tern.  The  one  is  to  execute  criminal 
process,  where  the  accused  is  likely  to  escape;  and  the  other  is  to  execute 
civil  process,  where  goods  and  chattels  are  about  to  be  removed  before 
an  application  can  be  made  to  a  qualified  constable.  In  the  latter  case, 
as  a  pre-requisite  to  the  power  of  appointment,  it  nmst  be  shown  that 
goods  and  chattels  are  about  to  be  removed.     Ibid.,  488 

28.  A  justice  of  the  peace  can  not  appoint  a  constable  ?)ro  teni.  to  serve  a 
summons  or  other  personal  notice,  in  a  civil  suit.  The  statute  refers  to 
an  execution  or  attachment.     Ibid.,  488 

29.  Semble,  That  where  a  justice  of  the  peace,  or  other  inferior  officer,  acts 
in  a  case  where  he  is  not  authorized  to  act,  the  proceedings  are  not  only 
irregular,  but  void.     Ibid.,  488 

30.  \n^voceeA.mg?,Mw<[Gr  \.\\e  ^'  Act  regulating  Inclosnres,''''  it  is  necessary 
that  the  justices  of  the  peace  before  whom  proceedings  are  had,  should 
notify  the  defendant  of  the  same.     HoUiday  v.  Swailes,  515 

31.  Where  the  plaintiff  brought  an  action  before  a  justice  of  the  peace,  upon 
a  bond  made  by  the  defendant  while  an  infant,  and  upon  the  trial  the 
defendant  pleaded  and  proved  his  infancy  in  bar;  and  thereupon  the 
pla,intift"  made  oath  that  he  knew  of  no  witness  by  whcm  he  could 
prove  the  defendant's  agreement  since  he  became  of  age,  to  pay  him 
$18  in  full  of  the  bond,  except  by  his  own  oath,  or  that  of  the  defend- 
ant, and  prayed  that  the  defendant  might  be  sworn,  which  the  Court 
refused  to  allow :  //eW.  that  the  Court  decided  correctly,  because  the 
proof,  if  admitted,   would  have  proved  a  different  cause  of  action 
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from  that  upon  -which  the  suit  was  brought.     Bliss  et  al.  v.  Perryman, 

484 

32.  A  transcript  of  a  judgment  of  a  justice  of  the  peace  of  Wayne  county, 
in  Indiana,  purpoited  to  be  certified  by  his  successor  in  office,  and  the 
clerk  of  the  Circuit  Court  of  Wayne  county  certified  as  to  the  capacity 
of  said  successor  in  office,  and  the  judge  of  the  sixth  Judicial  Circuit  in 
Indiana,  certified  as  to  the  capacity  of  the  said  clerk:  Held,  that  in 
the  absence  of  proof  that  the  statute  of  Indiana  authorized  the  clerk 
to  give  such  certificate,  he  could  not  give  a  certificate  in  such  a  case, 
that  would  be  evidence  in  a  court  of  justice.     Trader  et  al.  v.  McKee, 

558 

33.  A  justice  of  the  peace  has  no  authority  to  render  a  judgment  against 
any  defendant  who  is  wot  served  with  process,  although  one  of  the  de- 
fendants is  regularly  served.     Maxcy  v.  Padfield,  590 

34.  The  Circuit  Court  can  not  amend  the  papers  on  appeal  from  the  judg- 
ment of  a  justice  of  the  peace,  by  striking  out  the  name  of  one  ot  the 
defendants  in  the  Court  below.     Ihid.,  590 

See  Appeal;  Attachment;   Constable;   Certiorari. 

LAND  AND  LAND  SALES. 
See  Ejectment;  Improvements;  Public  Lands;  Trespass. 

LANDLORD  AND  TENANT. 

1.  A  landlord  who  has  distrained  upon  the  goods  of  his  tenant,  has  a  suffi- 

cient interest  in  them  to  enable  him  to  be  the  claimant  of  the  same  on  a 
trial  of  the  right  of  property,  if  they  are  subsequently  taken  in  execution. 
Grimsley  et  al.  -v.  Klein,  343 

2.  Senihle,  That  any  person  having  an  interest  in  goods  and  chattels,  may 

be  a  claimant  of  the  same,  and  have  a  trial  of  the  right  of  property  be- 
tween the  creditor  in  an  execution  levied  on  the  same,  and  himself.  Ibid. , 

34^ 

3.  The  statute  of  the  State  of  Illinois,  in  relation  to  forcible  entry  and  de- 

tainer, is  more  comprehensive  than  the  English  act.  It  authorizes  the 
action  to  be  maintained  against  a  lessee  who  holds  over,  after  the  de- 
termination of  his  lease,  whether  he  holds  by  force  or  not,  provided  the 
lessor  has  given  him  notice  to  quit.     Mason  v.  Finch,  495 

See  Use  and  Occupation. 

LAND  OFFICE. 
See  Evidence,  4,  12,  14,  36,  41. 

LARCENY. 
See  Criminal  Law,  15. 

LAW. 
See  Office  and  Officer. 

LEGISLATURE. 
See  Office  and  Officer. 

LEVY. 
See  Evidence,  8,  9. 

LEX  LOCI. 

1.  The  law  of  the  State  where  the  land  is  situated,  is  to  govern  both  as  to 
the  form  of  the  remedy,  and  the  evidence  of  title.    McConnell  v.  Wil- 
cox, 344 
090 
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2.  No  principle  is  better  settled  than  that  the  laws  of  the  country  where;  the 

contract  is  made  shall  govern  its  construction  and  determine  its  va- 
lidity.    Sfaci/  Y.  Baker,  417 

3.  Where  a  note  was  made  in  Kentucky,  the  laws  of  which  State  allow  the 

same  defense  to  be  made  against  a  note  in  the  hands  of  an  assignee, 
whether  assigned  before  or  after  it  becomes  due,  that  may  be  made 
against  the  original  holder  or  payee,  and  suit  was  brought  upon  said 
note  in  Illinois  against  the  administrator  of  the  maker,  who  had  removed 
to  this  State :  Held,  that  the  laws  of  Kentucky  at  the  time  of  the  making 
and  assignment  of  the  note,  should  be  the  rule  of  decision,  and  the  de- 
fendant might  avail  himself  of  any  defense  that  he  could  have  availed 
himself  of,  if  the  suit  had  been  prosecuted  in  Kentucky.     Ibid.,         417 

4.  The  existing  laws  of  a  State,  at  the  time  of  the  making  and  assignment 

of  a  promissory  note,  form  a  portion  of  the  contract,  and  the  liability  of 
the  maker  should  be  determined  under  them.    Ibid.,  417 

See  Ejectment. 

LIENS. 

1.  A  mortgage  creditor  has  a  specific  lien  on  the  mortgaged  premises,  which 

is  not  affected  by  the  solvency  or  insolvency  of  the  intestate's  estate. 
Menard  v.  Marks,  25 

2.  A  judgment  of  a  Circuit  Court  creates  no  lien  upon  lands  beyond  the  limits 

of  the  county  in  which  such  judgment  is  rendered.  Bustard  et  al.  v. 
Morrison  et  al.,  235 

3.  If  by  lapse  of  time,  or  his  own  negligence,  a  party  loses  his  lien,  a  Court 

of  Chancery  can  not  aid  him  by  extending  the  lien  beyond  the  period 
limited  by  law.     Ibid.,  -  235 

4.  The  statute  makes  judgments  of  the  Circuit  Court  alien  upon  all  the  lands 

of  the  defendant  within  its  jurisdiction.  No  sale  or  transfer  of  these 
lands  after  judgment,  will  exempt  them  from  the  operation  of  an  exe- 
cution at  any  time  within  seven  years.    Ibid.,  235 

LIMITATION  OF  ACTIONS. 
See  Statute  op  Limitations. 

MANDAMUS. 

1.  Where  the  Circuit  Court  granted  a  continuance  because  an  account  was 

not  filed  with  a  declaration  upon  a  promissory  note — which  also  con- 
tained the  usual  common  counts — although  the  plaintiff  offered  to  file  a 
stipulation  that  he  claimed  to  recover  only  upon  the  note  which  was 
filed  with  the  declaration  ten  days  before  the  session  of  the  Court — 
unless  the  plaintiff  would  strike  the  common  counts  out  of  his  decla- 
ration, the  Supreme  Court  granted  a  peremptory  writ  of  mandamus  to 
the  judge  of  the  Circuit  Court,  commanding  that  Court  to  proceed  with 
the  cause  without  requiring  the  account  to  be  filed.  The  Peo2)h  v. 
Pearson,  _  _  458 

2.  Semhle,  That  where  a  notice  of  an  application  for  a  writ  of  mandamus 

to  a  judge  of  the  Circuit  Court,  is  served  upon  the  opposite  party  in  in- 
terest, and  the  judge  of  the  Court  and  the  law  is  plain,  the  Court  will 
grant  a  peremptory  writ  in  the  first  instance.     Ibid.,  458 

3.  Where  the  Circuit  Court  granted  a  continuance  because  an  account  was 

not  filed  with  the  declaration  on  a  bill  of  exchange,  which  contained  a 
special  count  and  the  common  money  counts,  although  the  declaration 
and  a  copy  of  the  bill  declared  on.  were  filed  more  than  ten  days  pre- 
vious to  the  session  of  the  Court,  the  Supreme  Court  granted  a  writ  of 
mandamus  to  the  judge  of  the  Circuit  Court,  directing  him  to  rescind 
the  order  for  a  continuance,  and  proceed  with  the  cause  upon  the  merits 
without  requiring  the  plaintiff  to  file  an  account  under  the  money 
counts.     The  Peo])le  v.  Pearson,  473 
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4.  It  is  competent  for  the  legislature  to  repeal  a  law  creating  an  office,  he- 
fore  the  expiration  of  the  term  of  office  of  the  incumbent;  and  after 
such  repeal  the  officer  is  entitled  to  no  further  compensation,  thouijhhis 
term  of  office,  according  to  the  provisions  of  the  law  under  which  he 
was  appointed,  has  not  expired.     The  People  v.  The  Auditor,        587 

MALICIOUS   PROSECUTION. 

1.  The  doctrine  is  well  settled  that  an  action  for  malicious  prosecution  can 
not  be  brought  before  the  first  suit  has  been  legally  determined,  and  it 
must  be  averred  that  the  former  suit  terminated  in  the  present  plaint- 
iff's favor.  A  legal  conclusion  of  the  suit  must  be  shown.  If  the  suit 
be  proved  not  to  have  been  determined  iu  the  manner  alleged,  it  is  a 
good  ground  of  non-suit.     Feazler.  Simpson  et  ah,  30 

2.  In  actions  for  malicious  prosecutions,  it  is  a  rule  of  law  that  there  must 

be  both  malice  and  a  want  of  probable  cause  to  justify  a  recovery. 
Leidig  v.  Rawson,  272 

3.  In  an  action  for  malicious  prosecution,  the  defendant  may  give  in  evi- 

dence any  facts  which  show  that  he  had  probable  cause  for  prosecuting-, 
and  that  he  acted  in  good  faith  on  the  ground  of  suspicion.     Ibid.,   272 

4.  The  gist  of  the  action  for  malicious  prosecution,  is,   that  the  prosecutor 

acted  maliciously,  and  without  probable  cause.  If  there  is  no  malice, 
or  if  there  is  probable  cause,  the  action  will  not  lie.     Ibid.,  272 

5.  In  an  action  for  the  malicious  prosecution  of  the  plaintiff  on  a  charge  of 

perjury  in  making  a  complaint  before  a  justice  of  the  peace,  that  the 
defendant  had  committed  a  larceny,  the  defendant  asked  the  following 
question  of  a  witness,  who  was  his  counsel  before  the  justice:  "  Did  the 
defendant  understand,  on  the  trial  before  the  justice,  that  he  was  an- 
swering to  a  prosecution  for  stealing  ?  "  Held,  that  the  question  was 
improper.    Ibid.,  272 

MARRIAGE  LICENSE. 
See  Evidence,  55. 

MASTER  AND  SERVANT. 
See  Negeoes  and  Mulattoes. 

MILITIA. 

1.  No  appeal  or  writ  of  certiorari  can  be  taken  from  the  judgment  of  a  jus- 
tice of  the  peace,  in  a  suit  brought  to  recover  an  assessment  upon  a 
member  of  a  class,  made  under  §45  of  the  Militia  Law.    Yunt  v.  Brown, 

264 

MILLS. 

1.  In  an  action  by  C.  against  L.,  for  erecting  a  dam  across  a  navigable 
stream,  which  obstructed  its  navigation,  and  by  means  of  which  C.'s 
boat  and  boat  load  of  corn  were  lost,  the  defendant  asked  a  witness 
"  Whether  there  was  not  another  mill-dam  across  said  river  below  the 
defendant's  mill-dam,  erected  in  violation  of  law,  which  was  higher  than 
the  defendant's  mill-dam;  and  whether  said  lower  dam  would  not  have 

Srevented  plaintiff  from  proceeding  to  the  lower  markets  of  Natchez  or 
few  Orleans,  as  it  was  late  in  the  season,  and  no  other  tide  might  take 
place  in  the  river  during  that  season,  even  if  the  plaintiff  could  have 
pone  over  the  defendant's  mill-dam:"  Held,  that  the  question  was 
illegal  and  improper.     Clark  v.  Lake,  229 

See  Obstruction. 

MINORS. 
See  Infants. 
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MISCHIEVOUS  ANIMALS. 

1.  The  owner  of  a  dog'  of  a  mischievous  and  ferocious  disposition,  if  he  per- 

mit it  to  go  at  large,  knowing  that  it  has  done  mischief  in  the  destruc- 
tion of  one  kind  of  animals,  will  be  liable  for  the  destruction  of  other 
animals  bv  the  same  dog,  though  of  a  different  species.  Pickering  v. 
Orange,   '  338 

2.  The  law  is  well  settled,  that  where  a  person  negligently  keeps  a  dog  or 

other  animal  which  is  known  to  him  to  be  of  a  savage  and  ferocious  dis- 
position, he  is  accountable  for  all  the  injury  it  may  do  to  other  animals. 
Pickering  v.  Orange,  492 

MISTAKE. 

1.  It  would  be  clearly  unjust  to  permit  a  party  to  assign  his   own  mistakes 

as  error.     Clemson  et  al.  y.  State  Bank  of  Illinois,  45 

2.  A  mistake  in  making  up  the  record  of  a  cause  may  be  corrected  at  a  term 

subsequent  to  that  at  which  the  same  was  disposed  of.  Mifcheltree  v. 
Sparks,  _  122 

3.  The  name,  "  Nathan  "  was  erased  and  *'  Matthew  "  inserted,  in  a  record 

at  a  subsequent  term.     Ibid.,  122 

MONEY  HAD  AND  RECEIVED. 
See  Action. 

MORTGAGE. 

1.  A  mortgage  creditor  has  a  specific  lien  on  the  mortgaged  premises,  which 

is  not  affected  by  the  solvency  or  insolvency  of  the  intestate's  estate. 
Menard  v.  Marks,  25 

2.  A  mortgage   of  lands  is  not  a  note,  bond,  bill,  or  other  instrument  in 

writing  within  the  meaning  of  the  act  in  relation  to  promissory  notes ; 
and  a  want  of  consideration,  or  a  failure  of  consideration  can  not  be 
pleaded  to  a  scire  facias  to  foreclose  a  mortgage.  Hall  et  al.  v.  Byrne 
etal.,  _  140 

3.  Mortgages,  marriage  settlements  and  limitations  over  of  chattels  are 

valid  against  aU  persons  without  delivery  of  possession,  provided  the 
transfer  be  bona  fide,  and  the  possession  remain  with  the  person  shown 
to  be  entitled  to  it  by  the  stipulations  of  the  deed.  Thornton  v.  Daven- 
port et  al.,  296 

4.  The  fact  that  a  mortgage  was  executed  upon  the  same  day  that  a  judg- 

ment was  obtained  against  the  mortgagor,  unaccompanied  by  other  cir- 
cumstances calculated  to  cast  suspicion  upon  the  transaction,  is  not  in 
itself  sufficient  to  attach  to  it  the  imputation  of  fraud.    Ibid.,  296 

See  Frauds;  Scire  Facias. 

MURDER. 
See  Indictment,  3.  • 

NAVIGABLE  STREAM. 
See  Mills;  Obstruction. 

NEGROES  AND  MULATTOES. 

1.  A  proviso  in  a  statute  is  intended  to  qualify  what  is  affirmed  in  the  body 

of  the  act,  section,  or  paragraph  preceding  it.  The  proviso  of  §  3, 
Article  6  of  the  Constitution  of  the  State  of  Illinois,  does  not  render  the 
persons  therein  named,  subject  to  servitude.     Boon  v.  Juliet,  258 

2.  The  children  of  negroes  and  mulattoes,  registered  under  the  laws  of  the 

Territories  of  Indiana  and  Illinois,  are  unquestionably  free.     Ihid. 

.         I  258 
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3.  The  act  of  1807,  of  the  Territory  of  Indiana,  in  relation  to  the  indentur- 

ing and  registerinor  of  negroes  and  mulattoes,  is  clearly  in  violation  of 
the  Ordinance  of  1787,  and  therefore  void.     Choi fiser  y .  Hargrove,  817 

4.  The  Constitution  of  this  State  confirms  only  those  indentures  of  negroes 

and  mulattoes,  that  were  made  in  conformity  to  the  act  of  1807,  of  the 
Territory  of  Indiana;  and  one  of  the  essential  requisites  to  the  validity 
of  an  indenture  under  that  act,  was,  that  it  be  made  and  entered  into 
within  thirty  days  from  the  time  the  negro  or  mulatto  was  brought  into 
the  Territory.     Ibid.,  317 

NEGOTIABLE  INSTRUMENTS. 
See  Assignment;  Promissory  Notes. 

NEW  TRIAL. 

1.  Courts  will  reluctantly  interfere  to  set  aside  a  verdict  and  grant  a  new 

trial,  where  the  proceedings  have  been  regular.  Wickersham  v.  The 
People,'.  _  _  128 

2.  An  application  to  set  aside  a  judgment  by  default,  or  to  grant  a  new 

trial,  is  an  application  addressed  to  the  discretion  of  the  Court,  and 
the  decision  of  the  Court  upon  such  application,  can  not  be  assigned  for 
error.     Harmi son \.  Clark  et  al.,  131 

3.  Since  the  statute  of   1837,  an  appeal  will  lie  from  the  decision  of  a  Cir- 

cuit Court  refusing  an  application  for  a  new  trial.     Smith  v.  Shultz, 

490 

4.  A  court  will  not  grant  a   new   trial,  when,  in  its  opinion,  substantial 

justice  has  been  done  between  the  parties,  though  the  law  arising  on 
the  evidence  would  have  justified  a  different  result;  nor  will  it  upon 
application  of  the  defendant,  aft'ord  him  an  opportunity  of  introducing 
newly  discovered  testimony,  Avhich  is  not  conclusive  in  its  character,  or 
is  merely  cumulative.     Ibid.,  490 

5.  It  is  a  well  settled  rule  of  law,  that  in  trials  by  jury,  the  weight  of  testi- 

mony is  a  question  to  be  decided  by  the  jury  exclusively.  The  decision, 
consequently,  can  not  be  assigned  for  error.     Johiisoiv.  Monlfon,     532 

6.  Semble,  That  on  an  aj^plication  to  a  Circuit  Court  to  set  aside  a  verdict 

of  a  jury  because  it  is  against  the  weight  of  testimony,  the  case  must  be 
a  flagi-ant  one  to  justify  the  Court  in  disturbing  the  verdict.     Ibid.,  532 

7.  The  exercise  of  the  power  to  grant  or  refuse  an  application  to  set  aside  a 

default  and  permit  the  defendant  to  plead,  as  also  the  granting  or 
refusing  of  a  motion  for  a  new  hearing,  is  a  matter  of  sound  legal  dis- 
cretion; and  the  Supreme  Court  cannot  interfere  with  the  exercise  of 
that  discretion  by  the  Circuit  Court.     Gillct  et  al.  v.  Stone  et  al.,     539 

8.  The  Circuit  Court  may  set  aside  a  defective  verdict,  nnd  award   a  venire 

de  novo,  in  a  criminal  case,  where  the  facts  found  are  so  defective  that 
no  judgment  can  be  rendered  upon  such  verdict.  Lawrence  et  al.  v. 
The  People,  414 

9.  Semble,  That  the  Court  will  presume  that  an  affidavit  made  upon  a 

motion  for  a  new  trial,  and  referred  to  in  the  bill  of  exceptions  taken 
upon  the  overruling  of  the  motion,  is  true,  unless  the  same  is  disi)uted 
in  the  record.     MiiJ/ord  v.  SJicjwrd,  583 

10.  Semble,  That  a  motion  for  a  new  trial  may  be  made  even  after  the 
entry  by  the  clerk  of  final  judgment,  if  it  bo  made  at  the  term  of  the 
Court  at  which  the  lirst  trial  was  had.     Ibid.,  583 

See  Criminal  Law,  14;  Default. 

NON-RESIDENT. 
Sec  Security  for  Costs;  Statute  of  Limitations,  2, 

NOTE. 
See  Promissory  Notes. 
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NOTICE. 


1.  The  notice  required  by  §  5  of  the  "Act  to  amend  an  act  concernivg  Justices 

of  the  Peace  and  Constables,'"  in  order  to  enable  a  party  to  prove  his 
demand,  discount  or  set-oflf,  by  the  testimony  of  the  adverse  party,  or 
in  case  of  liis  absence  or  refusal  to  be  sworn,  by  his  oMm  oath,  must  be 
given  to  the  adverse  party  personally.  A  notice  to  his  attorney  is  not 
sufficient.     Carver  v.  Crocker,  265 

2.  Surplusage  can  not  vitiate  a  notice.     Pearce  ef  al.  v.  Swan,  _  266 

3.  In  proceedings  under  \hQ  "  Act  regulating  /HC?os?fres,"  it  is  necessary 

that  the  justices  of  the  peace  before  whom  proceedings  are  had,  should 
notify  the  defendant  of  the  same.     Holliday  v.  Swailes,        _  515 

4.  A  party  intending  to   move  to  quash  an  execution,  should  give  the  op- 

posite party  notice  of  his  intended  motion.  Where  an  execution  was 
quashed  without  such  notice,  the  Supreme  Court  reversed  the  decision, 
and  remanded  the  cause.     Dazey  v.  Orr  et  al.,  535 

See  Chancery,   9,  10;  Mandamus.   2;  Promissory  Notes,  34,  36,  38; 
Right  op  Property,  2 ;  Venue,  2,  3. 

OBSTEUCTION. 

1.  The  law  is  well  settled,  that  every  person  who  erects  an  obstruction  across 
a  public  highway,  is  liable  for  all  the  injuries  that  result  from  it.  It  is 
consequently  no  excuse  that  another  obstruction  would  have  produced 
the  same  effect.     Clark  v.  Lake,  229 

OFFICE  AND  OFFICER. 

1 .  It  is  competent  for  the  legislature  to  repeal  a  law  creating  an  office,  be- 
fore the  expiration  of  the  term  of  office  of  the  incumbent;  and  after 
such  repeal,  the  officer  is  entitled  to  no  further  compensation,  though 
his  term  of  office,  according  to  the  provisions  of  the  law  under  which 
he  was  appointed,  has  not  expired.     The  Peoj^le  v.  The  Auditor,    537 

See  Sheriff;  Constable;  Clerk. 

ORDINANCE  OF  1787. 
See  Public  Lands,  18. 

PARTIES  TO  ACTIONS. 

See  Appeal,  18,  Attachments.  1,  2;  Promissory  Notes,  8,  20,  21,  22,  27, 
28,  29;  Scire  Facias,  10,  11, 12. 

PATENT. 

1.  Where  two  patents  have  issued  for  the  same  lands  to  different  persons, 

at  different  times,  the  elder  patent  is  the  highest  evidence  of  title,  and 
so  long  as  it  remains  in  force,  is  conclusive  against  a  junior  patent. 
Bruner  Y.  Manlove  et  ah,  _  _  _  156 

2.  A  patent  can  not  be   impeached  by  parol,  in  an  action  of  ejectment. 

Ibid.,  156 

3.  A  patent  is  noiihe  title  itself,  but  the  evidence  thereof.    McConnell  v. 

Wilcox,  344 

PARTNERSHIP  AND  PARTNERS. 

1.. One  co-partner  or  co-purchaser  can  in  no  case  recover  in  an  action  for 
money  paid,  against  his  co-partner  or  co-purchaser,  until  the  money 
has  actually  been  paid;  nor  then  until  the  time  of  payment  has  arrived. 
Dedman  v.  Williams,  154 

2.  It  may  be  doubted  whether  an  agreement  between  two  or  more  individ- 
uals, to  do  a  particular  piece  of  labor,  for  which  each  is  to  rec^-ive  his 
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aliquot  part  of  the  compensation  for  the  work,  constitutes  them  partners. 
Morefon  v.  Gately,  211 

3.  One  partner  can  not  confess  a  judgment  in  the  name  of  his  co-partner. 

Sloo  V.  State  Bank  of  IJluiois,  428 

4.  A  power  of  attorney  to  confess  a  judgrnent,  is  usually  under  seal;  but  if  it 

be  made  without  a  seal,  still  one  partner  can  not  by  it  bind  his  co-part- 
ner.    Thid.,  428 

5.  Qiiere,  Whether  a  judgment  confessed  for  a  larger  amount  than  is  actual- 

ly due,  can  be  valid.     Ihid.,  428 

6.  Quere,  Whether  one  partner  can,  after  the  rendition  of  a  judgment  against 

both  upon  a  power  of  attorney  to  confess  a  judgment,  executed  by  one 
only  in  the  name  of  the  firm,  without  the  knowledge  of  the  other, 
ratify  and  make  valid  such  judgment.     Ihkl.,  428 

7.  In  an  action  against  the  makers,  upon  a  promissory  note  executed  in  a 

co-partnership  name,  one  of  the  defendants — the  general  issue  being 
pleaded — -offered  to  read  in  evidence,  on  the  trial,  a  notice  of  the  disso- 
lution of  the  co-partnership,  published  in  the  Galena  Gazette,  a  public 
newspaper,  long  before  the  execution  of  the  note.  He  afterward 
offered  to  prove  by  a  witness  that  long  before  the  making  of  the  note 
in  question,  there  was  no  co-partnership  existing  between  the  defend- 
ants, and  that  the  plaintiffs  had  notice  thereof  before,  and  at  the  time 
of  the  making  of  the  promissory  note  declared  on,  which  the  Court 
rejected;  Held  that  the  evidence  was  admissible.  Whitesides  v.  Lee 
et  al.,  _  ....  S48 

8.  Quere,  Wliether  this  would  be  the  decision,  if  the  suit  had  been  com- 

menced and  the  plea  filed  subsequently  to  the  passage  of  the  act  of 
March  2,  1839,  "  regulatitig  evidence  in  certain  cases.'"     Ibid.,         548 

See  Promissory  Note;  Security  for  Costs,  3,  7. 

PAYMENT. 

1.  One  CO- partner  or  co-purchaser  can  in  no  case  recover  in  an  action  for 

money  paid,  against  his  co-partner  or  co-purchaser,  until  the  money  has 
actually  been  paid;  nor  then  until  the  time  of  payment  has  arrived. 
Dedinanv.  WiJUnms,  154 

2.  The  giving  of  a  note  is  no  payment.     Ibid.,  154 

3.  In  relation  to  the  law  of  api^ropriating  payments,  where  the  debtor  pays 

generally,  the  rule  is  well  settled  that  the  cr.-Hlitor  may  apply  the  pay- 
ment to  whatever  debt  he  sees  proper,  unless  there  are  circumstances 
that  would  render  the  exercise  of  such  discretion,  on  the  part  of  the 
creditor,  unreasonable,  and  enable  him  to  work  injustice  to  his  debtor. 
Ar))old  v.  Johnson,  -  196 

4.  Where  W.  held  a  note  dated  Oct.  21,  1823,  for  $!200,  made  by  M.  and 

payable  to  W.,  thirty  days  after  date;  and  another  note  for'W53.10. 
dated  Aug.  9, 1815,  signed  also  by  M.,  and  M.  died  March  9,  1831;  and 
after  M.'s  death  a  receipt  was  found  among  his  papers,  given  by  W.  to 
M.,  in  full  of  all  driiiaiids,  dated  Feb.  3.  1831  and  another  receipt  in 
which  W.  promised  to  collect  a  note  t'or  S'jO,  and  to  pay  over  the  pro- 
ceeds to  the  intestate,  after  deducting  25  per  cent,  for  collecting,  dated 
I)(!cember  25th,  1830:  Held  that  the  receipts  were  prima  facie  evidence 
of  the  payment  of  the  notes.     Marston  v.  Wilcox,  270 

5.  A  receipt  in  full  of  all  demands  is  ^jr/wm/ar/V  evidence  of  the  payment 

of  all  notes  and  claims  existing  at  the  time  the  receipt  is  given.    Ibid., 

270 

PAUPER. 
See  Evidence,  5,  B 

PENALTY. 

See  Penal  Statutes. 
cos 


INDEX.  "  657 

PENAL  STATUTES. 

1.  Statute  penalties  are  in  the  nature  of  punishments;  and  no  inferior  court 

or  jurisdiction  can  have  cognizance  of  any  penalty  recoverable  under  a 
penal  statute,  unless  jurisdiction  be  given  to  it  in  "express  terms.  Bow- 
ers V.  Green,  ^  42 

2.  Justices  of  the  peace  have  no  jurisdiction  in  penal  actions,  except  in  cases 

where  such  jurisdiction  is  expressly  conferred.     Ibid.,  42 

See  School  Fund. 

PERJURY. 
See  Criminal  Law,  1. 

PLEADING. 

1.  A  count  on  a  promissory  note  and  a  count  for  goods,  wares,  and  mer- 

chandise sold  and  delivered,  may  be  joined  in  the  same  declaration. 
BogardiisY.  Trial,  63 

2.  The  copy  of  an  agreement  or  instrument  in  writing  attached  to  a  decla- 

ration or  filed  with  it,  forms  no  part  of  the  declaration.  Ihid.,  63; 
Pearsons  v.  Lee,  193 

3.  "Wtere  a  dechiration  against  a  county  contained  two  counts,  one  of  which 

charged  that  the  contract  was  entered  into  with  the  "  Cow /wiss/ojiers 
o/' so/r7  roi(«///,"  and  the  other  charged  that  the  contract  was  entered 
into  with  the  "  counfij  hi/  its  Commissioners:'"  i/e 7(7,  that  there  was 
no  misjoinder  of  counts  or  parties.     Vermilion  County  v.  Knight,      97 

4.  A  declaration  averring  that  L.,  for  the  consideration  of  ^200  to  be  paid 

by  P.,  engaged  to  attend  the  sale  of  the  public  lands  at  C,  at  a  certain 
day  named,  and  bid  off  a  quarter  section  of  land  provided  it  could  be 
purchased  for  eight  dollars  an  acre,  and  averring  that  P.  was  ready  on 
his  part  to  pay  the  $200,  and  that  although  the  lands  sold  for  less  than 
eight  dollars  per  acre,  L.  did  not  purchase  the  same,  etc.,  is  good  on 
general  demurrer.     Pearsons  \.  Lee,  193 

5.  It  can  not  be  denied  that  a  constable  is  liable  where  he  has  willfully  neg- 

lected or  refused  to  execute  lawful  process  issued  upon  a  judgment  ren- 
dered by  a  justice  of  the  peace,  in  a  case  where  he  had  jurisdiction  of  the 
subject  matter  litigated;  but  to  enforce  this  liability,  it  is  not  only  nec- 
essary for  the  declaration  to  allege  generally  that  the  magistrate  had 
jurisdiction,  but  it  should  set  out  specifically  the  kind  of  action,  and  ex- 
tent of  the  plaintiff's  claim,  in  order  to  show  to  the  Court  that  the  jus- 
tice had  jurisdiction .     Robinson  Y.  Harlan,  237 

6.  In  an  action  against  the  maker  of  a  note  or  the  acceptor  of  a  bill  of  ex- 

change, payable  at  a  specified  place,  it  is  not  necessary  to  aver  or  prove 
a  demand  of  paj'ment  at  such  place.     Batterfield  v.  Kinzie,  445' 

7.  A  count  in  a  declaration  against  a  purchase  of  canal  lands  or  lots,  for  fail- 

ure to  complete  the  purchase,  under  the  act  of  January  9,  1836,  must 
contain  an  averment  that  the  defendant  purchased  the  lot  at  a  public 
sale,  and  that  he  was  the  highest  bidder  therefor.  Illinois  and  Michi- 
gan Canal  v.  Calhoun,  521 

8.  Where  process  is  issued  to  a  foreign  county,  the  declaration  should  con- 

tain an  averment  of  the  facts  necessary  to  authorize  the  emanation  of 
the  writ  to  such  foreign  county.  An  averment  that  the  cause  of  action 
accrued  in  the  county  where  the  suit  was  brought,  without  averring  that 
the  plaintiff  resided  there  at  the  time  of  the  commencement  of  the  suit, 
would  not  be  sufficient.     Key  v.  Collins,  403 

9.  There  can  be  no  impropriety  in  including  several  notes  in  one  count  in  a 

declaration,  where  each  of  the  notes  is  of  precisely  the  same  description. 
Godfrey  et  al.  v.  Buckmaster,  447 

10.  Semble,  That  in  an  action,  by  scire  facias,  to  foreclose  a  mortgage  to 
the  school  fund,  the  jury  may  assess  a  penalty  of  twenty  per  cent,  upon 
the  amount  of  principal  and  interest,  after  the  mortgage  became  due, 
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although  there  is  no  averment  of  the  penalty  in  the  scire  facias.     Pear- 
sons V.  Hamilton,  415 

11.  Where  a  plaintiff  relies  upon  a  new  promise  made  after  the  defendant 
became  of  age — ^the  original  contract  having  been  made  during  infancy 
— he  should  declare  on  the  new  contract.     Bliss  et  al.  v.  Pcrryman,    484 

12.  Where  at  the  bottom  of  a  bond  made  by  a  principal  and  his  surety,  a 
meanoranduni  was  annexed,  that  "  This  bond  is  executed  by  Mr.  H.  as 
security  for  Mr.  W.,"  the  principal:  i/e/rfthat  the  fact  contained  in  said 
memorandum  could  not  be  pleaded  to  an  action  on  the  bond  against 
the  surety.  Held,  also,  that  it  was  unnecessarj' to  notice  the  memoran- 
dum in  the  declaration.     Wilson  et  al.  v.  Campbell  et  ah,  493 

13.  Several  counts  in  case,  can  be  joined  in  one  declaration.  Gillet  et  al.  v. 
Stone  et  al.,  _  _  539 

■•4.  An  averment  in  a  declaration,  where  process  is  sent  to  a  foreign  coun- 
ty, that  the  cause  of  action  accrued  in  the  county  wliere  the  suit  was 
brought,  without  at  the  same  time  averring  that  tlie  plaintiffs  reside  in 
the  same  county,  is  not  sufficient  to  give  a  Circuit  Court  jurisdiction. 
Gillet  et  al.  v.  Stone  et  al.,  547 

15.  The  averment  at  the  end  of  a  declaration  containing  several  counts,  in  a 
suit  where  process  was  sent  to  a  foreign  county,  that  the  cause  of  action 
accrued  in  the  county  where  the  suit  was  brought,  and  within  the  juris- 
diction of  the  Court,  and  that  the  plaintiffs  reside  in  said  county,  is 
sufficient  to  give  the  Court  jurisdiction.     Gillet  et  al.  v.  Stone  et  al., 

589 

16.  In  an  actioil  by  an  indorsee  or  payee  against  the  maker,  upon  a  prom- 
issory note  payable  at  a  specified  time  and  place,  it  is  not  necessary  to 
aver  in  the  declaration,  or  prove  on  the  trial,  a  presentment  of  the  note 
for  payment.     Armstronrj  v.  Calchccll,  546 

17.  In  an  action  upon  a  note  given  to  the  Commissioners  of  School  Lands 
of  a  county,  for  money  loaned  of  the  School  Fund,  in  order  to  entitle  the 
plaintiff  to  recover  the  twenty  per  centum  penalty  given  by  the  statute 
of  1835,  it  must  be  claimed  in   the  declaration.     Hamilton  v.  Wright, 

582 

See  Jurisdiction,  2;  Malicious  Prosecution;  No.  34,  Post;  Scire  Fa- 
cias, 6. 

Demurrer. 

18.  It  is  not  error  for  the  Court  to  give  final  judgment  against  the  defend- 
ant, upon  sustaining  the  plaintitt"'s  demurrer  to  a  bad  plea.  Clemson 
et  al.  v.  State  Bank  of  Ulinois,  45» 

19.  In  a  special  demurrer,  the  particular  exception  intended  to  be  relied  on 
should  be  minutely  set  forth.     Bogardus  v.   Trial,  63 

20.  In  order  to  take  advantage  on  demurrer  of  a  variance  between  the  note 
set  out  in  the  declaration,  and  the  copy  of  the  note  filed  with  the  same, 
oyer  should  be  craved,  and  the  note  set  out  in  hcec  verba  in  the  demur- 
rer.    Ibid.,  93 

21.  A  scire  facias  to  foreclose  a  mortgage,  is  considered  both  as  process  and 
declaration ;  and  the  proper  course  to  take  advantage  of  informalities, 
is  by  demurrer.     Marshall  v.  Manry,  281 

22.  Upon  the  overruling  of  a  demurrer  to  a  plea,  if  the  plaintiff  reply,  he 
thereby  waives  the  demurrer,  and  can  not  afterward  assign  for  error, 
that  it  was  overruled.     Peck  v.  Boygcss,  281 

23.  Upon  the  overruling  of  a  demurrer  to  a  declaration,  if  the  defendant  re- 
ply, hi,'  thereby  waives  his  dcnuirrer.     Biickmaxti  r  v.  Grand//,  810 

24.  A  demurrer  to  a  plea  extends  back  to  the  declaration,  and  brings  both 
und(!r  review  before  the  L'ourt.     Ibid.,  .  310 

25.  Where  there  is  a  general  demm-rcr  to  several  pleas,  if  any  one  of  thn 
pleas  be  good,  the  demurrer  must  bo  overruled.     Stacy  v.  Baker,      417 

26.  It  is  not  error  to  render  final  jmlgment  ujion  denun-rer.  If  a  party 
wislies  to  answer  over,  he  should  withdraw  his  demurrer.  Godfrey  et 
al.  v.  Buckmaster,  447 
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27.  Wliere  there  is  judgrment  on  a  demurrer  against  the  party  demurringr, 
if  he  wishes  to  avail  himself  in  the  Supreme  Court,  of  the  grounds  rais^ed 
by  the  demurrer,  he  must  stand  by  his  demurrer  in  the  Coui-t  below ; 
otherwise  he  will  be  precluded  from  assigning  for  error  the  judgment 
of  the  Circuit  Court.     Gilbert  et  ah  v.  Maggoid,  _     _  471 

28.  Where  a  demurrer  was  interposed  to  the  replication  of  the  plaintiff  to 
one  of  the  defendant's  pleas,  issue  to  the  country  having  been  taken  on 
the  other  pleas,  and  the  parties  agreed  that  both  matters  of  law  and 
fact  arising  in  the  cause,  might  be  tried  by  the  Court,  and  after  hearing 
the  evidence,  the  Court  gave  judgment  for  the  plaintiff  for  damages, 
without  expressly  overruling  the  demurrer.  Held,  that  as  the  replica- 
tion was  sufficient,  there  was  no  error  in  the  proceedings.    PhiUipff 

'v.  Dana.  498 

Generally. 

29.  The  granting  or  refusing  an  application  to  withdraw  a  plea  and  plead 
de  novo,  rests  in  the  discretion  of  the  Court.  Clemson  et  al.  v.  State 
Bank  of  Illinois,  .         .45 

30.  If  one  of  several  pleas  be  not  answered,  and  the  parties  go  to  trial  with- 
out any  objection  on  the  part  of  the  defendant,  the  irregularity  is 
waived.     Boss  et  al.  v.  Reddich,  73 

31.  "Where  the  issue  is  wholly  immaterial,  the  verdict  of  the  jury  will  be  set 
aside.  The  rule  is,  that  where  matter,  be  it  never  so  well  pleaded, 
could  signify  nothing,  judgment  may,  in  such  cases,  be  given  as  by  con- 
fession.    Woods  \.  Hynes,  _  103 

32.  A  mortgage  of  lands  is  not  a  note,  bond,  bill,  or  other  instrument  in 
writing  within  the  meaning  of  the  act  in  relation  to  promissory  notes  ; 
and  a  want  of  consideration,  or  a  failure  of  consideratioii  can  not  be 
pleaded  to  a  scire  facias  to  foreclose  a  mortgage.  Hall  et  al.  v. 
Byrne  et  al,  140 

33.  A  defendant  can  not  avail  himself  of  the  statute  against  usury,  unless 
the  same  be  pleaded,  and  an  application  be  made  to  the  Court  where 
the  cause  is  pending,  for  the  benefit  of  the  act.     Marty/  y.  Crocker,  212 

34.  In  an  action  of  covenant  for  a  failure  to  convey  lands,  it  is  not  necessary 
to  aver  or  prove  a  consideration.     Buckmaster  v.  Grundy,  310 

35.  A  seal  imports  a  consideration      Ibid.,  310 

36.  Semble,  That  a  want  of  consideration  may  be  pleaded  to  an  action  upon 
a  bond  for  the  conveyance  of  lands.     Ibid.,  310 

37.  In  cases  of  independent  covenants,  a  plea  of  readiness  to  perform,  with- 
out averring  an  offer  of  performance,  is  bad,  and  furmshes  no  excuse 
for  the  non-performance.     Ibid.,  _  310 

38.  The  plea  of  non  est  factum  mav  be  interposed  in  an  action  of  covenant 
without  being  verified  by  aifidavit ;  and  under  it  the  defendant  may 
avail  himself  of  any  legal  defense  that  he  could  have  done  at  coumion 
law,  except  merely  denying  or  disproving  the  execution  of  the  instru- 
ment declared  on.     Longley  et  al.  v.  Norvall,  389 

39.  In  an  action  of  covenant'there  is  no  plea  which  can  strictly  be  termed  the 
general  issue  ;  but  the  general  issue  in  debt  is  correctly  used  to  answer, 
under  the  statute,  the  same  end  it  does  in  debt.     Ibid.,  389 

40.  Applications  to  amend  the  pleadings  in  a  cause  are  addressed  to  the 
sound  discretion  of  the  Court,  and  the  allowance  of  such  applications 
can  not  be  assigned  for  error.     Phillips  \.  Dana,  _  _  498 

41.  The  words  mvner  and  jiroprietor,  are  insufficient  in  apetition  for  dower, 
as  descriptive  of  the  estate  of  the  deceased  husband  of  the  petitioner. 
They  do  not  technically,  nor  by  common  usage,  describe  an  estate  in  fee 
simple  or  fee  tail.     Davenport  et  al.  y.  Farrar,  314 

42.  When  a  party  comes  into  a  court  of  justice,  it  is  incumbent  upon  him  to 
exhibit  a  right  to  recover,  in  clear  and  legal  language,  otherwise  the 
court  can  not  grant  the  relief  sought.     Ibid.,  314 

43.  A  petition  for  dower  should  state  such  facts  as  would  show  that  the  hus- 
band of  the  petitioner  was  possessed  of  such  an  estate  as  is  contem- 
plated by  the  statute.    Ibid.,  314 
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44.  In  an  action  for  forcible  entry  and  detainer,  the  description  of  the 
premises  in  the  affidavit,  was  as  follows :  "  The  premises  inclosed  by  us 
situate  in  the  county  of  Cook  and  State  of  Illinois,  being  the  same  on 
which  you  now  reside,  containing  about  one  hundred  acres,  more  or  less, 
and  commonly  called  North  Grove:"  Held,  that  the  description  was 
sufficient.     Atl-inson  v.  Lester'et  al.,  407 

45.  Where  the  record  of  a  cause  stated  that  "the  defendant  filed  his  plea, 
and  the  plaintiff  joined  thereto,"  but  the  plea  and  joinder  were  not  on 
file,  and  copies  of  the  same  were  not  given  in  the  record:  Held,  that 
the  inference  was,  that  the  issue  was  an  issue  to  the  country.  Archer 
V.  Sinllman  et  al.,    _  _  553 

46.  Wliere  the  pleadings  in  a  cause  are  lost,  the  Court  should  permit  the  par- 
ties to  plead  de  novo.     Ibid.,  553 

47.  Infancy  is  not  a  dilatory  plea.     Greer  v.  Wheeler,  554 

48.  Where  a  motion  is  made  in  the  Court  below  to  set  aside  an  issue  as  im- 
niaterial,  the  fact  should  be  stated  in  a  bill  of  exceptions.  Burliiigauie 
et  al.  V.  Turner,  _       _  _  _      ^  588 

49.  It  is  not  the  duty  of  the  Circuit  Court,  of  its  own  motion,''to  set  aside  an 
iumiaterial  issue.     Ibid.,  ...  .  588 

50.  A  motion  to  set  aside  an  immaterial  issue,  must  be  made  in  the  Court 
where  the  verdict  is  rendered,  if  the  party  wishes  to  raise  the  question 
in  the  Supreme  Court.     Ibid.,  588 

See  Xo.  12,  Ante;  Appearance;  Chancery;  Declaration,  7. 

POSSESSION. 

1.  In  actions  of  trespass  qtiare  clau><^imf regit,  tlie  law  is  well   settled,  that 

possession  of  the  cloge  is  sufficient  to  sustain  the  action  against  any  per- 
son who  shall  enter  upon  that  possession,  except  the  owner.  Webb  v. 
Sturtevanf,  .         .  181 

2.  The  possession,  where  that  alone  is  relied  on,  must  be  an  actual  and  not  a 

constructive  possession.     Ibid.,  181 

3.  The  mere  entry  upon  a  tract  of  land  without  any  color  of  title,  and  in- 

closing a  small  part  of  it,  does  not,  of  itself,  constitute  an  actual  posses- 
sion of  any  more  land  than  is  inclosed.     Ibid.,  181 

See  Fraud;  Promissory  Notes,  7. 

POWERS. 
See  Construction  of  Statutes. 

POWER  OF  ATTORNEY. 

1.  Where  a  .<<H2)er.<=!edcaf!  bond  purported  to  be  executed  by  a  person  as  attor- 

ney in  fact,  in  the  name  of  his  principal,  and  the  authority  (if  the  attor- 
ney did  not  appear:  Held,  that  the  Court  would  presume*  that  the  at- 
torney had  authority  to  execute  the  bond,  unless  his  authority  was  ques- 
tioned by  affidavit.     Campbell  et  al.  v.  State  Bank  of  Illinoi.^,         423 

2.  A  power  of  attorney  to  confess  a  judgment,  is  usually  under  seal;  but  if  it 

be  made  without  a  seal,  still  one  partner  can  not  by  it  bind  his  co-part- 
ner.    Slno  V.  State  Hank  of  Illinois,  428 
8.   Qnrrc,  Whether  a  judgnieiit  confessed  for  a  larger  amount  than  is  actu- 
ally due.  can  be  valid.     Ibid.,  428 

4.  Qaere,  Whether  one   partm-r   cnn,   after  the  rendition   of  a  judgment 

agiiinst  both  upon  a  power  of  attorney  to  confess  a  judgmrut,  executed 
by  one  only  in  the  name  of  the  lirni,  without  the  knowletlge  of  the  other, 
ratify  and  make  valid  such  judgment.     Ibid.,  428 

See  Attorney. 

PRACTICE  IN  THE  CIRCUIT  AND  MUNICIPAL  COURTS. 

1.  In  proceedings  against  a  sheriff,  under  §  oO  of  the  practice  act,  by  mo- 
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Hon  for  failing  to  pay  over  money  collected  by  him  on  execution,  the 
jndgment  should  be  for  the  amount  collected,  and  interest  thereon,  at 
the  mte  oi  ticenfi/ 2)er  cciifiiin  2)i'>' (tJDiiii'i-     Beairdv.  Foreman,        40 

2.  The  remedy  given  by  §   14  of  the  ''  Act  couceniing   Sheriffs  and  Coro- 

«£'/•«,"  is  a  distinct  remedy  from  that  given  by  §  80  of  the  practice  act; 
and  it  is  in  the  option  of  the  plaintiff  in  execution  to  resort  to  whichever 
he  pleases.     Ibid.,  40 

3.  Under  the  general  issue,  in  an  action  by  an  administrator,  proof  that  the 

plaintiff  had  received  letters  of  administration  upon  the  estate  of  his 
intestate,  is  unnecessary.  The  fact  whether  he  wa.s  or  was  not  an  ad- 
ministrator, is  not  put  in  issue.     McKinley  v.  Braden,  64 

4.  If  one  of  several  pleas  be  not  answered,  and  the  parties  go  to  trial  with- 

out any  objection  on  the  part  of  the  defendant,  the  irregularity  is 
waived.     Bossefal.  v   Bcddick,  73 

5.  Where  the  issue  is  wholly  immaterial,  the  verdict  of  the  jury  will  be  set 

aside.  The  rule  is  that  where  matter,  be  it  never  so  well  pleaded, 
could  signify  nothing,  judgment  may  in  such  cases  be  given  as  by  con- 
fession.    Woods  V.  Hynes,  103 

6.  Whether  a  written  contract  contains  a  condition  precedent  or  not  is  a 

question  of  law  for  the  Court  to  decide  ;  and  it  is  not  a  matter  for  the 
consideration  of  the  jury.     Crocker  ^r.  Goodsell  et  ah,  107 

7.  An  alteration  of  the  process  of  the   Court,   between  its   delivery  by  the 

clerk  to  the  party  or  his  attorney,  and  its  reception  by  the  sheriff  is  ille- 
gal, and  highly  improper.     The  Peojde  v.  Lamhorn,  123 

8.  If  judgment  be  rendered  by  default  against  a  defendant  who  has  not  been 

served  with  process,  the  proceedings  are  coram  vonjudice.  But  the  re- 
versal of  such  a  judgment  does  not  affect  the  rights  of  the  plaintiff'  be- 
low.- Ditch  V.  Edivards,  127 
9,-  Objections  to  jurors  if  known  should  be  made  before  trial.  Wichersham 
V.  The  People,                           .     _                              _  128 

10.  Exceptions  taken  upon  the  first  trial,  a  new  trial  being  granted  and  had, 
can  not  avail  the  party  excepting.  In  order  to  be  available,  the  excep- 
tions should  have  been  renewed  on  the  last  trial  (if  the  same  ground  of 
exception  occurred).     Harmisonr.  Clark  ef  al.,  131 

11.  It  is  too  late  to  make  an  application  to  set  avside  a  default,  after  one  term 
of  the  Cpurt  has  intervened  between  the  term  at  which  the  default  was 
taken  and  that  at  which  the  motion  was  made.  Garner  et  al.  v.  Crev- 
shaic,  143 

12.  A  defendant  by  suffering  judgment  to  go  by  default  is  out  of  Court,  and 
has  no  right  to  except  to  testimony.  He  is  however  permitted  to  aross- 
examine  the  witnesses,  but  he  can  not  introduce  testimony,  or  make  a 
defense  to  the  action.  Should  improper  testimony  or  wrong  instruc- 
tions be  given,  the  proper  course  is  to  apply  to  the  Court  to  set  aside  the 
inquisition  and  grant  a  new  inquest.     Bailey  et  al.  v.  Morton,  213 

13.  The  remedy  given  by  statute,  to  collect  fees  by  making  out  a  fee  bill 
and  delivering  it  to  an  officer,  is  a  cumulative  remedy,  but  it  does  not 
take  away  the  common  law  remedy  by  suit.     Ibid.,  213 

14.  The  reasons  filed  by  a  party,  as  the  foundation  for  a  motion  in  the  Cir- 
cuit Court,  do  not  thereby  become  a  part  of  the  record.  To  make  them 
a  part  of  the  record,  they  should  be  embodied  in  a  bill  of  exceptions. 
Vanlandingham  v.  Fellows  ef  al.,  233 

15.  If  any  irregularity  take  place  in  the  execution  of  a  writ  of  inquiry,  the 
proper  way  is  to  apply  upon  affidavit  to  the  Circuit  Court  to  sgt  the 
inquest  aside.     Ibid.,  _  283 

16.  A  writ  of  inquiry  may  be  executed  in  vacation  as  well  as  in  term  time. 
It  may  be  executed  at  any  place  within  the  sheriff's  bailiwick.  The  stat- 
ute has  not  changed  the  common  law  in  this  respect.     Ibid.,  233 

17.  Where  a  cause  has  been  referred  by  a  rule  of  Court,  it  is  incumbent  on 
the  party  objecting  to  the  report  of  the  referees,  to  show  by  affidavit 
that  some  irregularity  has  occurred.  In  the  absence  of  such  proof  their 
proceedings  wiU  be  deemed  to  have  been  regular.    It  Is  to  be  presumed 
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that  the  requisite  forms  have  been  observed,  in  a  case  like  the  present, 
without  a  recital.     Vanlanrlingham  v.  Loicenj,  240 

18.  The  course  to  be  pursued  in  a  case  tried  by  the  Court  without  a  jury, 
where  the  defendant  supposes  that  the  plaintiff  has  failed  to  support  his 
action,  is  to  move  the  Court  to  non-suit  the  plaintiff  or  to  demur  to  the 
testimony.  If  he  does  neither,  and  goes  on  and  gives  evidence,  the 
office  of  the  judge  is  then  complete]}-  merged  into  that  of  a  juror,  aud 
his  decision,  if  wrong,  can  only  be  reviewed  in  the  same  manner  as  the 
wrong  verdict  of  a  jury,  to  wit,  by  application  for  a  new  trial.  Gil- 
more  V.  Ballavd,  252 

19.  Where,  after  pleading,  a  defendant  stipulated  that  judgment  might  go 
as  by  default,  on  his  failure  to  file  a  paper  on  a  given  day,  and  on  such  fail- 
ure judgment  was  entered  notwithstanding  the  plea:  Held  that  there 
was  no  error.     Foster  v.  Filleif,  256 

20.  Where  a  judgment  is  rendered  for  the  plaintiff  on  demurrer  to  the  de- 
fendant's plea,  the  plaintiff'  may  have  an  inquest  to  ascertain  the  dam- 
ages or  he  may  waive  this  and  take  judgment  for  nominal  damages. 
Boon  V.  Juliet,  258 

21.  When  the  process  by  which  a  court  obtains  jurisdiction  of  a  cause  is 
irregular,  if  no  objection  is  made,  the  irregularity  is  waived.  Pearce 
et  al.  V.  Sican,  266 

22.  Upon  the  overruling  of  a  demurrer  to  a  plea,  if  the  plaintiff  reply,  he 
thereby  waives  the  demurrer,  and  can  not  afterward  assign  for  error 
that  it  was  overruled.     Peck  \.  Boggess,  281;  Bncl-niaster  y.  Gnoidi/, 

310- 

23.  Unless  a  party  excepts  to  instructions  in  the  Court  below,  he  can  not  as- 
sign them  for  error  in  the  Supreme  Coiu"t.     Ihid.,  310 

24.  When  a  party  comes  into  a  court  of  justice,  it  is  incumbent  upon  him  to 
exhibit  a  right  to  recover,  in  clear  and  legal  language,  otherwise  the 
Court  can  not  grant  the  relief  sought.     Daveviiort  v.  Farrar,  314 

25.  A  petition  for  dower,  should  state  such  facts  as  would  show  that  the 
husband  of  the  petitioner  was  possessed  of  such  an  estate  as  is  contem- 
plated by  the  statute.     Ibid.,  _  ...  314 

26.  Where  a  cause  is  dismissed  upon  motion  of  the  plaintiff,  it  should  be  at 
his  costs.     Kinman  v.  Bennett,  326 

27.  Where  the  record  of  the  Circuit  Court  does  not  show  for  what  cause  an 
appeal  was  dismissed,  and  a  judgment  for  costs  is  rendered  against  the 
appellant,  the  judgment  will  be  reversed.     Ibid.,  326 

28.  A  judgment  by  default  is  irregular,  unless  it  appear  by  a  return  on  the 
process,  tliat  it  had  been  served,  and  on  what  day  the  service  was  made. 
The  reversal  of  a  judgment  by  default,  where  process  from  the  Court 
below  had  not  been  -served  on  the  defendant  in  that  Court,  does]  not 
prr j  idice  any  future  procee  lings.     Garrett  v.  Phelps,  331 

29.  Whei-e  a  writ  is  tested  in  the  name  of  a  person  who  was  not,  at  the  date 
of  the  test,  judge  of  the  Court,  the  objection  can  be  taken  advantage  of 
only  by  motion  in  the  Court  from  winch  the  process  issued.  The  mis- 
take can  not  be  assigned  for  error  in  this  Court.     Beaitbien  v.  Barbour, 

386 

30.  Where  the  record  shows  that  a  plea  was  filed  and  judgment  by  default 
rendered  on  the  same  day,  the  judgment  will  be  reversed.  The  Court 
will  not  presume  that  the  plea  was  filed  after  the  judgment  was  ren- 
dered,    hyon  V.  Bar)iei/,  387 

81.  After  plea  of  not  guilty  lias  been  filed,  putting  a  cause  at  issue,  the  Court 
can  not  on  calling  of  the  defendants,  render  a  judgment  by  default; 
a  jury  should  be  impaneled,  and  a  trial  had,  in  the  same  manner  as  if 
the  defendants  had  answered  when  called.     Manlove  et  al.  v.  Bruner, 

390 

32.  It  is  erroneous  to  take  judgment  by  default,  where  a  plea  of  non- 

a-ssumpsit  is  interposed.     A  jury  should  be  impaneled  to  trv  the  issue. 

whether  the  defendant  be  present  or  absent.     Covell  et  al.  w  Marks, 
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33.  An  affidavit  of  the  facts  which  give  the  Court  jurisdiction,  is  not  nec- 
essary to  authorize  the  issuing  of  process  to  a  foreign  county,  and  if  it 
is  made,  it  does  not  thereby  become  a  part  of  the  record,  or  dispense 
with  the  averment  of  those  facts  in  the  declaration.     Key  v.  Collins, 

403 

34.  Wliere  the  evidence  tends  to  prove  the  issue,  the  jury  should  be  left  to 
determine  the  cause  under  the  evidence  offered.  In  such  a  case,  the 
Court  has  no  power  to  take  the  cause  from  them,  nor  to  advise  them 
that  the  defendant  is  entitled  to  their  verdict.     Davis  v.  Hoxey,      406 

35.  The  Circuit  Court  may  set  aside  a  defective  verdict,  and  award  a 
venire  de  novo,  in  a  criminal  case,  where  the  facts  found  are  so  defective 
that  no  judgment  can  be  rendered  upon  such  verdict.  Lmvrence  et  al. 
v.  The  Peoi)h,  414 

36.  It  is  not  error  to  render  final  judgment  upon  demurrer.  If  a  party  wishes 
to  answer  over,  he  should  withdraw  his  demurrer.  Godfrey  et  al.  v. 
Buchni  aster,  447 

37.  A  defendant  can  not  deny  the  execution  of  a  promissory  note,  upon 
which  he  is  sued,  or  dispute  its  genuineness,  unless  he  verify  his  denial 
by  affidavit.     Linn  v.  BiKkinghani  etal.,  451 

38.  wlien  an  action  is  brought  upon  a  promissory  note,  and  a  declaration 
is  filed  containing  a  special  count  on  the  note,  and  the  common  counts, 
and  a  copy  of  the  note  is  filed  with  the  declaration,  it  is  unnecessai-y  to 
file  an  account  in  order  to  give  the  note  in  evidence  under  the  common 
money  counts.     The  Peo2)Ie  v.  Pearson,  458 

39.  Where  the  Circuit  Court  granted  a  continuance,  because  an  account  was 
not  filed  with  a  declaration  upon  a  promissory  note,  which  also  con- 
tained the  usual  common  counts,  although  the  plaintiff  offered  to  file,  a 
stipulation  that  he  claimed  to  recover  only  upon  the  note  which  was 
filed  with  the  declaration  ten  days  before  the  session  of  the  Court,  un- 
less the  plaintiff  would  strike  the  common  counts  out  of  his  declaration, 
the  Supreme  Court  granted  a  peremptory  writ  of  niandannis  to  the 
judge  of  the  Circuit  Court,  commanding  that  Court  to  proceed  with 

40.  the  cause  without  requiring  the  account  to  be  filed.     Ibid.,  458 

41.  Semhle,  That  where  a  notice  of  an  application  for  a  writ  of  mandamus 
to  a  judge  of  the  Circuit  Court  is  served  upon  the  opposite  party  in 
interest  and  the  judge  of  the  Court,  and  the  law  is  plain,  the  Supreme 
Court  will  grant  a  peremptory  writ  in  the  first  instance.  Ibid.,  458 
Where  there  is  judgment  on  a  demurrer  against  the  party  demurring, 
if  he  wishes  to  avail  himself  in  the  Supreme  Court  of  the  grounds  raised 
by  the  demurrer  he  must  stand  by  his  demurrer  in  the  Court  below, 
otherwise  he  will  be  precluded  from  assigning  for  error  the  judgment 
of  the  Circuit  Court.     Gilbert  et  al.  v.  Maggord.  '  All 

42.  It  is  unnecessary  to  file  an  account  with  a  declaration  upon  a  bill  of  ex- 
change containing  a  special  count  on  the  bill,  and  the  common  money 
counts,  in  order  to  use  the  bill  as  evidence  under  the  money  counts. 
The  People  v.  Pearson,  473 

43.  Where  the  Circuit  Courts  granted  a  continuance  because  an  account  was 
not  filed  with  the  declaration  on  a  bill  of  exchange  which  contained 
a  special  count,  and  the  common  money  counts,  although  the  declara- 
tion and  a  copy  of  the  bill  declared  on  were  filed  more  than  ten  days 
previous  to  the  session  of  the  Court,  the  Supreme  Court  granted  a' writ 
of  mandamus  to  the  judge  of  the  Circuit  Court  directing  him  to  rescind 
the  order  for  a  continuance,  and  proceed  with  the  cause  u^jon  the  merits 
without  requiring  the  plaintiff"  to  file  an  account  under  the  money 
counts.     Ibid.,  473 

44.  Where  the  precept  for  summoning  the  jury  at  a  special  term  of  a  Cir- 
cuit Court  called  for  the  trial  of  a  prisoner  charged  with  a  capital  crime, 
had  been  lost  by  the  sheriff,  and  the  Court  directed  a  new  one  to  be 
filed  nunc  j)>'0  tunc:  Held,  that  there  was  no  error.  Guykotcski  v. 
The  People,  _  _  .     .  476 

45.  Where  a  demurrer  was  interposed  to  the  replication  of  the  plaintiff  to 
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one  of  the  defendant's  pleas,  issue  to  the  country  having'  been  on  the 
other  pleas,  and  the  parties  agreed  that  both  matters  of  law  and  fact 
arising  in  the  cause  might  be  tried  by  the  Court;  and  after  hearing  the 
evidence  the  Court  gave  judgment  for  the  plaintiff  for  damages,  with- 
out expressly  overruling  the  demurrer:  Held,  that  n,s  the  replication 
was  sufficient,  there  was  no  error  in  the  proceedings.  Phillips  v.  Dana, 

498 

46.  The  practice  of  excluding  evidence,  after  it  has  been  received,  where 
some  one  important  link  in  the  chain,  necessary  to  establish  the  right 
claimed,  is  wanting,  seem-'  to  have  been  adopted  in  many  of  the  courts 
sf  the  Western  States,  as  an  equivalent  for  instructing  the  jury  that  for 
want  of  such  proof,  the  party  has  not  made  out  the  point  sought  to  be 
established.     Williams  v.  Claytor  et  al.,  502 

47.  Semhie,  That  where  in  an  action  of  ejectment,  the  verdict  of  the  jury 
was  rendered  in  favor  of  the  lessors  of  the  plaintiff,  no  objection  can  be 
raised  on  that  account  in  the  Supreme  Court.     Ibid  ,  502 

48.  It  is  error  to  take  judgment  by  default,  where  a  plea  is  filed  to  the  der- 
laration  or  petition.     McKiiuiey  v.  May,  _  534 

49.  A  party  intending  to  move  to  quash  an  execution,  should  give  the  op- 
posite party  notice  of  his  intended  motion.  Where  an  execution  was 
quashed  without  such  notice,  the  Supreme  Court  reversed  the  decision, 
and  remanded  the  cause.     Dazey  v.  Orr  et  al.,  535 

50.  Senihle,  That  where  the  verdict  of  a  jury  is  for  a  greater  sum  than  the 
ad  daniinini  laid  in  the  declaration,  the  plaintiff"  may  remit  the  excess, 
and  take  judgment  for  the  sum  laid.     GilJet  ef  al.  v.  Stone  et  al.,     539 

51.  Where  an  action  of  assumpsit  is  commenced  again-^t  several,  only  one  of 
whom  pleads  to  the  action,  and  the  default  of  the  others  is  entered,  it  is 
erroneous  to  take  final  judgment  against  them  until  the  issue  as  to  the 
defendant  who  pleads  is  disposed  of.     liussell  et  al.  v.  Hoyan  et  al., 

55*2 

51.  In  an  action  ex  contractu  against  several  defendants,  the  judgment  is 
a  unit;  it  must  be  rendered  against  all  or  none.  The  cause  can  not  be 
continued  as  to  one  who  ha.s  pleaded,  and  final  judgment  rendered 
against  the  others.     Ibid.,  _  _  552 

52.  In  summary  proceedings  under  a  statute,  the  provisions  of  the  statute 
must  be  strictly  complied  with.     Day  v.  Cushman  et  al.,  475 

53.  All  mere  formal  objections  to  an  indictment  should  be  made  before 
pleading.     Giiykotvsld  v.  The  Peojile,  _       476 

54.  Where  the  record  of  a  cause  stated  that  "the  defendant  filed  his  plea, 
and  the  plaintiff"  joined  thereto,"  but  the  plea  and  joinder  were  not  on 
file,  and  copies  of  the  same  were  not  given  in  the  record:  Held,  Wwxi 
the  inference  was,  that  the  issue  was  an  issue  to  the  country.  Archer 
v.  Spill  man  et  al.,  553 

55.  Where  an  issue  of  fact  is  joined  in  an  action,  the  cause  must  be  tried  by 
a  jury,  unless  the  parties  expressly  agree  that  it  shall  be  tried  by  the 
Court;  and  in  such  case  the  agreement  should  be  stated  on  the  record. 
Ihid.,  .    553 

56.  Where  the  pleadings  in  a  cause  are  lost,  the  Court  should  permit  the 
parties  to  ]>lead  f/f  »oro.     Ibid.,  _  563 

67.  Wlicre  a  motion  is  made  in  the  Court  below,  to  set  aside  an  issue  as  im- 
material, the  fact  should  be  stated  in  a  bill  of  exceptions.  Biirlingame 
et  al.  v.  Turner,  _     588 

58.  It  is  not  the  duty  of  the  Circuit  Court,  of  its  own  motion,  to  set  aside  an 
immaterial  issue.     Ibid.,  _  _  588 

59.  A  motion  to  set  aside  an  immaterial  issue,  must  be  made  in  the  Court 
where  the  verdict  is  rendered,  if  the  party  wishes  to  raise  the  question 
in  the  Supreme  Court.     Ibid.,  588 

60.  Where  matters  of  law  and  fact  are  both  submitted  to  the  Court  for  trial, 
and  a  jury  waived,  it  is  competent  for  the  Court,  after  having  found  the 
issues  for  the  plaintiff,  to  direct  the  clerk  to  a-ssess  the  damages  on  a 
promissory  note.     Ibid.,  588 
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61.  Where  a  contract  is  joint,  and  only  one  of  the  makers  are  sued,  the  non- 
joinder of  the  other  parties  can  be  taken  advantage  of  only  by  plea  in 
abatement.     Lurton  v.  Gilliam  et  ah,  bll 

62.  The  ptayer  for  an  appeal  from  the  Circuit  to  the  Supreme  Court,  may 
be  made  at  any  time  during  the  term  in  which  the  judg'ment  is  ren- 
dered.    Balance  \.  Frishy  et  al.,  595 

In  the  Supreme  Court. 

63.  Wliere  the  record  of  the  Circuit  Court  does  not  show  for  what  cause  an 
appeal  was  dismissed,  and  a  judgment  for  costs  is  rendered  against  the 
appellant,  the  judgment  will  be  reversed.     Kiiunai)  v.  Bennett,        326 

64.  Where  the  record  shows  that  a  plea  was  filed,  and  judgment  by  default 
rendered  on  the  same  day.  the  judgment  will  be  reversed.  The  Court 
will  not  presume  that  the  plea  was  filed  after  the  judgment  was  ren- 
dered.    Lijon  V.  Barney,  387 

65.  Semhle,  That  where  a  notice  of  an  application  for  a  writ  of  mandamus 
to  a  judge  of  the  Circuit  Court,  is  served  upon  the  opposite  party  in  in- 
terest and  the  judge  of  said  Court,  and  the  law  is  plain,  the  Supreme 
Court  will  grant  a  peremptory  writ  in  the  first  instance.     The  People  ' 
V.  Pearson,  458 

66.  Semhle,  That  where  in  an  action  of  ejectment,  the  verdict  of  the  jury 
was  rendered  in  favor  of  the  lessors  of  plaintiff,  no  objection  can  be 
raised  on  that  account,  in  the  Supreme  Court.  Williams  v.  Claytor  et 
al.,  502 

67.  Where  the  bill  of  exceptions  enables  the  Court  to  ascertain  the  sum  that 
would  have  been  recovered,  if  instructions  asked  for  had  been  given,  it 
is  unnecessary  to  send  the  case  back  for  a  new  trial;  judgment  will  be 
rendered  for  that  amount  in  the  Supreme  Court.  Pearsons  et  al.y. 
Bailey,  ....  507 

68.  A  motion  to  set  aside  an  immaterial  issue,  must  be  made  in  the  Court 
where  the  verdict  is  rendered,  if  the  party  wishes  to  raise  the  question 
in  the  Supreme  Court.     Bnrlingame  et  al.  v.  Turner,  588 

69.  A  mistake  in  making  up  the  record  of  a  cause  may  be  corrected  at  a 
term  subsequent  to  that  at  which  the  same  was  disposed  of.  Mitchelfree 
v.  Sparks,  _  _  _  .122 

70.  In  general,  where  the  complainant  is  not  tHe  person  injured,  application 
for  a  rule  against  an  attorney  to  show  cause  why  his  name  should  not  be 
stricken  from  the  roll,  should  be  based  upon  the  affidavit  of  some  person 
who  shall  affirmatively  allege  the  truth  of  the  charges  preferred  against 
the  attorney,  and  not  merely  his  belief  in  the  truth  from  the  informa- 
tion of  o'thers.     The  People  v.  Lainhorn,  123 

71.  A  cause  will  not  be  remanded  where  the  proceedings  in  the  Court  below 
are  coram  von  juclice.     Ditch  v.  Edirards,  127 

72.  The  Supreme  Court  will  not,  on  motion,  set  aside  a  default,  and  vacate 
a  judgment  of  a  Circuit  Court.     Aiken  \.  Deal,  327 

73.  Where  in  an  action  of  debt,  a  judgment  for  damages  is  rendered,  the 
judgment  will  be  reversed ;  but  the  error  will  be  corrected  in  this  Court, 
and  .such  a  judgment  given  as  the  Court  below  should  have  rendered. 
Guild  et  al.y.  Johnson,  405 

74.  Wliere,  upon  the  reversal  in  part  of  the  judgment  of  the  Court,  below, 
final  judgment  can  be  rendered  in  this  Court,  the  cause  will  not  be  re- 
mancled.     Pearsons  v.  Hamilton,  415;  Pearsons  et  al.  v.  Bailey,     507 

75.  Where  a  supersedeas  bond  purported  to  be  executed  by  a  person  as  at- 
torney in  fact,  in  the  name  of  his  principal,  and  the  authority  of  the  at- 
torney did  not  appear:  Held,  that  the  Court  would  presume  that  the 
attorney  had  authority  to  execute  the  bond,  unless  his  authority  was 
questioned  by  affidavit.  [But  see  note  at  the  end  of  this  case.]  Camp- 
hell  et  al.  V.  State  Bank  of  Illinois,  423 

76.  A  writ  of  error  will  lie  to  the  decision  of  a  Circuit  Court  upon  a  motion 
to  set  aside  a  judgment,  and  qiiash  an  execution,  issued  thereon.  Sloo 
V.  State  Bank  of  Illinois,  428 
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77.  Semhie,  That  the  defendants  in  error,  by  joining:  in  error,  waive  all 
objection  to  the  assignment  of  errors,  if  the  rigid  rules  of  pleading  be 
adhered  to;  the  joinder  being  only  considered  as  a  demurrer  to  the  as- 
signment of  errors,  in  cases  where  the  errors  are  not  well  assigned,  and 
contradict  the  record.     Ibid.,  428 

78.  By  a  rule  of  the  Supreme  Court,  no  errors  will  be  inquired  into,  but 
such  as  are  assigned.     Gilbert  efal.  v.  Maggord,  All 

79.  The  Supreme  Court  will  presume  that  a  bond  executed  by  an  attorney 
in  the  name  of  his  principals,  and  filed  in  the  Court  below,  was  executed 
by  a  person  duly  authorized,  and  that  the  Court  below  was  satisfied  of 
that  fact,  unless  the  contrary  appears.     Sheldon  v.  Reihle  et  al.,        519 

80.  On  appeal  from  the  Circuit  to  the  Supreme  Court,  a  variance  between 
the  amount  of  the  judgment  appealed  from,  and  the  amount  recited  in 
the  bond,  is  fat;il,  though  the  variance  occurred  through  the  mistake  or 
inadvertence  of  the  clerk  of  the  Circuit  Court.  Brooks  et  al.  v.  The 
Town-  of  Jacksonville,  568 

81.  Where  an  appeal  is  dismissed,  the  Court  will  not  permit  the  transcript 
of  the  record  to  be  withdrawn  for  the  purpose  of  bringing  a  writ  of 
er-or.     Ibid.,  568 

82.  Where  the  Court  have  reason  to  believe  that  a  cause  is  fictitious,  they 
will  require  proof  that  the  action  is  not  feigned.    McComiell  v.  Shields, 

582 

83.  Semhie,  That  the  Court  will  presume  that  an  -affidavit  made  upon  a 
motion  for  anew  trial,  and  referred  to  in  the  bill  of  exceptions  taken 
upon  the  overruling  of  the  motion  is  true,  unless  the  same  is  disputed 
in  the  record.     Mulford  v.  She2)ard,  583 

See  Alimony;  Amendment;  Appeal;  Appearance,  1;  Bill  op  Excep- 
tions; Chancery;  Costs,  1;  Damages;  Detinue;  Discretion,  1; 
Error,  1,  2;  Instructions;  Jurisdiction,  2,  3;  Malicious  Prose- 
cution, 1;  New  Trial;  Process;  Right  of  Property,  1;  Scire  Fa- 
cias; Sheriff;  Venue,  2,3. 

PRE-EMPTION. 

1.  The  pre-emption  laws  of  the  United  States  can  not  be  construed  as  invi- 

tations to  settle  upon  the  public  lands.     Carson  v.  Clark,  113 

2.  A  pre-emption  right  is  not  an  estate  of  which  a  widow  can  be  endowed. 

Davenport  et  al.  v.  Farrar,  314 

See  Ejectment;  Public  Lands. 

PRESENTMENT. 
See  Promissory  Notes,  16,  33. 

PRINCIPAL  AND  AGENT. 
See  Administrator,  5;  Attorney;  Bond,  1,  3,  4;  Power  of  Attorney. 

PRINCIPAL  AND  SURETY. 
See  Administrator;  Attorney;  Bond,  2,  5;  Surety. 

PROBATE  COURT. 
See  Administrator  and  Executor;  Appeal. 

PROCESS. 

1.  An  alteration  of  the  process  of  the  Court,  between  it.s  delivery  by  ihe 

clcrlv  to  tlic  jmrty   or  his  attorney,  and  its  reception  by  the  sheriff,  is 
illegal  and  higlily  impropi>r.      The  People  v.  Latnborn,  123 

2.  A  sununons  not   undt^r  seal,   issued  from  the  Circuit  Court,  should  be 

quashed  on  motion  in  that  Court.     Hanmtm  v.  Thompson,  238 
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3.  Irreariilarity  of  process,  whether  the  process  be  void  or  voidable,  is  cured 

by  appeai-ance  without  objection.     Easton  et  aJ.  v.  Altum,  250 

4.  The  want  of  a  seal  to  a  summons  can  not  be  taken  advantage  of  after  an 

appearance.     Ibid.,  250 

5.  Where  the  process  by  which  a  court  obtains  jurisdici  ion  of  a  cause  is  irregu- 

lar, if  no  objection  is  made,  the  irregularity  is  waived.  Fearce  et  al.  v. 
Stvan,  '  ,  266 

5.  Where  a  writ  is  tested  in  the  name  of  a  person  who  was  not,  at  the  date 

of  the  test,  judge  of  the  Court,  the  objection  can  be  taken  advantage  of 
only  by  motion  in  the  Court  from  which  the  process  issued.  The  mis- 
take can  not  be  assigned  for  error  in  this  Court.  Beauhien  v.  Bar- 
hour,  _  386 

6.  The  act  of  July,  1887,  provides  for  the  cases  of  irregular  tests  of  writs, 

and  legalizes  them.     Ibid.,  386 

7.  Where  a  summons  is  issued  not  under  the  seal  of  the  Court,  the  Court 

should,  on  motion,  quash  it.  It  is  error  to  refuse  such  a  motion.  An- 
gJinr.Noft,  _  _        395 

9.  Original  process  can  be  issued  to  a  different  county  from  that  in  which 

the  action  is  commenced,  in  the  three  following  cases  only: 

1.  Where  the  plaintiff  resides  in  the  county  in  which  the  action  is 
commenced,  and  the  cause  of  action  accrued  in  such  county. 

2.  "Where  the  contract  is  made  specifically  payable  in  the  county  in 
which  the  action  is  brought.  In  this  case,  no  regard  is  paid  to  the 
residence  of  the  plaintiff". 

3.  Where  there  are  several  defendants  residing  in  different  counties, 
and  the  action  is  commenced  in  the  county  in  which  some  one  of  the 
defendants  resides.     Key  v.  Collins,  403 

10.  An  affid'avit  of  the  facts  which  give  the  Court  jurisdiction  is  not  neces- 
sary to  authorize  the  issuing  of  process  to  a  foreign  county;  and  if  it  is 
made,  it  does  not  thereby  become  a  part  ot  the  record,  or  dispense  with 
the  averment  of  those  facts  in  the  declaration.     Ibid.,  403 

See  Constable;  Jurisdiction;  Scire  Facias;  Service  op  Process. 

PROCLAMATION. 
See  Governor's  Proclamation. 

PROMISE. 

1.  There  is  no  distinction  in  law  between  a  promise  to  pay  the  debt  of 

another  and  a  promise  to  do  some  collateral  act  by  which  such  payment 
might  be  obtained.  The  circuity  of  the  process  does  not  vary  the 
principle.     Scott  v.  Thomas,  58 

2.  Where  the  moving  consideration  for  the  promise  is  the  liability  of  a 

third  person,  there  the  promise  must  be  in  writing;  but  if  there  is  a 
new  consideration  moving  from  the  promisee  to  the  promisor,  there  the 
superadded  consideration  makes  it  a  new  agreement  which  is  not 
within  the  statute.     Ibid.,  58 

3.  A  parol  promise  to  pay  the  debt  of  another  is  void.     Ibid.,  58 

4.  Wliere  a  plaintiff  relies  upon  a  new  promise  made  after  the  defendant 

became  of  \ge — -the  original  contract,  ha\'ing  been  made  during  infancy 
— ^he  should  declare  on  the  new  contract.     Bliss  et  al.  v.  Ferryman, 

484 

PROMISSORY  NOTES. 

1.  The  assignor  of  a  negotiable  instrument,  assigned  after  it  became  due, 

under  the  statute  relative  to  promissory  notes,  etc.,  is  liable  to  his  as- 
signee, where  the  maker  of  the  instrument  is  insolvent  at  the  time  of 
the  assignment,  and  so  continues  up  to  the  time  of  action  brought, 
although  no  suit  has  been  prosecuted  against  the  maker.  Humphreys 
V.  Collier  et  al.,  47 

2.  The  bills  issued  by  the  old  State  Bank  of  Illinois  were  "  bills  of  credit"  , 
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within  the  meaning  of  the  Constitution  of  the  United  States:  and  a 
note  given  in  consideration  of  such  bills  is  void,  and  cannot  be  collectt^d 
bylaw.     Linn  v.  The  State  Bank  of  lUinoift,  87 

3.  The  consideration  of  a  negotiable  note  can  not  be  impeached  in  the  hands 

of  an  innocent  assignee,  who  received  the  note  before  it  became  due. 
WoodsY.  Hynes,  103 

4.  The  fraud  which  will  vitiate  a  note  in  the  hands  of  an  ijinocent  assignee 

must  be  in  ohtaininci  the  making  or  executing  of  the  note.  Fraud  in 
relation  to  the  consideration,  or  in  the  contract  upon  which  the  note  is 
given,  is  not  sufficient.     Jbid.,  103 

5.  The  giving  of  a  note  is  no  payment.     Dedman  v.  Williams,  154 

6.  A  note  expressing  on  its  face  to  have  l>een  given  for  value  received,  im- 

ports a  sufficient  consideration,  and  leaves  it  open  to  be  impeached  by 
the  defendant.     Stacker  et  al.  v.  Watson,  207 

7.  A  note  is  prima  facie  evidence  of  a  consideration,  although  it  does  not 

express  on  its  face  that  it  is  given  for  value  received;  and  when  a  want 
or  failure  of  consideration  is  relied  on,  it  must  be  pleaded  and  proved 
by  the  party  alleging  it.     Ibid. ,  207 

7.  The  possession  of  a  note  or  bond  is  prima  facie  evidence  of  the  legal 
title  to  the  instrument,  and  of  a  right  to  use  the  name  of  the  person  to 
whom  it  is paj^able.     Bansomv.  Jones,  291 

8.  Where  there  has  been  a  transfer  of  a  bond  or  instrument  without  a  reg- 
ular assignment  to  authorize  the  assignee  to  institute  a  suit  in  his  own 
name,  courts  will  always  permit  the  use  of  the  name  of  the  person  to 
whom  it  is  made  payable,  without  an  express  power  to  do  so.  Indeed, 
courts  are  bound  to  protect  the  interest  of  the  holder  and  prevent  even 
a  release  of  the  debt  after  such  transfer,  or  a  discharge  of  the  action  l^y 
the  person  in  whose  name  it  has  been  commenced.     Hid.,  291 

9.  A  note  payable  in  mason  work  is  not  assignable  so  as  to  enable  the  as- 

signee to  plead  it  as  a  set-oti'  to  an  action  against  him,  or  to  enable  him 
to  institute  a  suit  thereon  in  his  own  name.     Ibid.,  291 

10.  Where  the  declaration  averred  that  the  defendants  made  their  promis- 
sory note  to  the  plaintiff,  Alexander  Tappan.  and  the  note  produced  in 
evidence,  was  made  payable  to  A.  H.  Tapi^an,  and  the  plaintiff'  proved 
by  parol,  that  Alexander  and  A.  H.  was  one  and  the  same  person,  and 
the  holder  of  the  note:  Held,  that  the  proof  sustained  the  declaration. 
Bey  for.  etal.v.  Tappan,  388 

11.  No  principle  is  better  settled,  than  that  the  laws  of  the  country  where 
the  contract  is  made,  shall  govern  its  construction,  and  determine  its 
validity.     Stacy  v.  Baker,  _  417 

12.  Where  a  note  was  made  in  Kentuclcy,  the  laws  of  which  State  allow  the 
same  defense  to  be  made  against  a  note  in  the  hands  of  an  assignee, 
whether  assigned  before  or  after  it  becomes  due,  that  may  be  made 
against  the  original  holder  or  payee,  and  suit  was  brought  upon  said 
note  in  Illinois  against  the  administrator  of  the  maker,  who  had 
removed  to  this  State:  Held,  that  the  laws  of  Kentucky  at  the  time  of 
the  making  and  assignment  of  the  note,  should  be  tlie  rule  of  decision, 
and  the  defendant  might  avail  himself  of  any  defense  that  he  could  have 
availed  himself  of,  if  the  suit  had  been  prosecuted  in  Kentucky.    Ibid., 

417 

13.  The  existing  laws  of  a  State,  at  the  time  of  the  making  and  assignnunit 
of  a  promissory  note,  form  a  portion  of  the  contract,  and  the  liability 
of  the  maker  should  Ix.'  di^bn-mined  under  them.     Ibid.,  417 

14.  The  admission  of  an  assignor  of  a  xironiissory  note,  as  a  witness,  to 
]irove  the  time  of  assignment,  is  contrary  to  the  rules  of  evidence. 
Ibid.,  .  417 

15.  In  an  action  brought  by  P.,  as  assignee  of  M.,  to  recover  the  amount  of 
a  i)romissory  note  made  by  13.,  the  Court  gave  the  following  instructions 
to  the  jury: 

"  Tiiat  if  tiie  jury  believe  from  the  evidence  that  B.  and  M.  made  a  lump- 
ing trade;  that  if  B.  agreed  to  give  $615  for  M.'s  interest,  whatever  it 
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might  be,  (meaning  the  interest  in  the  partnership  concern  in  whirh 
they  were  both  interested/and  to  which  the  making  of  the  note  related,) 
and  was  not  deceived  or  imposed  on  by  any  false  and  fraudulent  repre- 
sentations or  concealments,  then  made  by  M.,  then  the  note  is  founded 
on  a  good  consideration,  and  is  binding  on  B. :"  Held,  that  the  instruc- 
tion was  correct.     Peck  v.  Boggess,  281 

16.  In  an  action  against  the  maker  of  a  note  or  the  acceptor  of  a  bill  of  ex- 
change, payable  at  a  specified  place,  it  is  not  necessary  to  aver  or  prove 
a  demand  of  payment  at  such  place.    BnfterfieJd  v.  Khizie,  44.5 

17.  There  can  be  no  impropriety  in  including  several  notes  in  one  count  in 
a  declaration  where  each  of  the  notes  is  of  precisely  the  same  descrip- 
tion.    Godfrey  ef  al.  v.  Buckmaster,  447 

18.  In  an  action  upon  a  promissory  note  against  the  maker,  the  declaration 
described  the  note  as  made  by  William  Linn.  The  note  produced  in 
evidence  was  signed  "  Wm.  Linn:"  Held,  there  was  no  variance,  and 
that  the  proof  was  sufficient.     Linn  v.  BuckingJiam  et  al.,  451 

19.  A  defendant  can  not  deny  the  execution  of  a  promissory  note,  upon 
which  he  is  sued,  or  dispute  its  genuineness  unless  he  verify  his  denial 
by  affidavit.     Ibid.,  4.51 

20.  A  County  Treasurer  has  no  authority  whatever  to  take  a  note  pa3^able  to 
himself  as  Treasurer;  nor  has  he  any  authority  to  assign  or  transfer  such 
a  note.     Berry  v.  Hamby,  468 

21.  A  suit  can  not  be  maintained  in  the  name  of  a  County  Treasurer.  Sed 
qiier^. 

Qiiere,  Whether  an  action  in  the  name  of  the  County  can  be  maintained  upon 
a  note  payable  to  the  County  Treasurer.     Ibid.,  468 

22.  Where  there  are  several  indorsers  or  assignors  of  a  note,  who  indorse 
the  same  consecutively,  the  liability  of  each  is  several  and  not  joint. 
Brown  v.  Knower  et  al.,  469 

23.  The  liability  of  an  assignor  of  a  note,  under  the  statute  of  this  State,  is 
contingent,  and  the  holder  is  required  to  show  due  diligence  to  obtain 
payment  from  the  maker  before  he  can  resort  to  the  assignor.     Ibid., 

469 

24.  In  an  action  upon  a  promissory  note,  given  for  a  town  lot  and  assigned 
after  it  became  due,  the  maker,  to  show  that  the  consideration  had 
failed,  offered  to  prove  that  the  payees  of  the  note,  as  proprietors  of 
the  town  in  which  the  lot  was  situated,  publicly  proclaimed  on  the  day 
of  the  sale  of  the  lot  that  they  would  build  a  store-house  in  the  town, 
two  stories  high,  forty  by  twenty-four  feet,  by  the  1st  of  August  follow- 
ing the  day  of  sale,  and  that  they  would  construct  a  bridge  across  the 
Big  Macoupin,  in  the  said  town ;  but  that  they  had  failed  so  to  do :  Held, 
that  it  would  be  no  defense  to  the  note  and  that  such  proof  would  not 
be  evidence  of  fraud  unless  it  was  also  shown  that  the  proprietors  of 
said  town  made  such  declarations  deceitfully.     Miller  v.  Howell,     499 

25.  In  an  action  by  the  old  State  Bank  of  Illinois  upon  a  promissory  note, 
given  in  satisfaction  of  two  judgments  recovered  upon  promissory 
notes  executed  to  said  bank  in  consideration  of  bills  of  said  bank,  which 
had  been  declared  by  the  Supreme  Court  to  be  bills  of  credit  emitted  by 
the  State,  in  contravention  of  the  Constitution  of  the  United  States,  the 
defendants  offered  to  show  the  consideration  of  the  judgments  in  bar  of 
the  action  :  Held,  that  the  evidence  was  inadmissible,  and  that  the  va- 
lidity of  the  judgments  could  not  be  impeached  in  such  action.  Mitchell 
et  al.  V.  State  Bank  of  Illinois,  526 

26.  A  judgment  can  not  be  impeached  in  an  action  upon  a  note  given  in  sat- 
isfaction of  such  judgment.     A  judgment  implies  verity  in  itself.   Ibid., 

526 

27.  At  law,  a  moiety,  or  any  other  portion  of  a  promissory  note,  can  not  be 
so  assigned  as  to  enable  the  assignee  to  brinjr  an  action  in  his  own  name, 
for  his  portion  of  the  note.     Miller  v.  Bledsoe  et  al.,  5o0 

28.  In  order  to  enable  an  indorsee  or  assignee  of  a  note  to  bring  an  action 
in  his  own  name,  the  whole  interest  in  the  note  must  be  assigned  to 
him.    Ibid.,  bSO 
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29.  Where  a  note  was  made  payable  to  B.  and  T.,  and  T.  indorsed  and  as- 
signed his  interest  in  the  note  to  B.,  and  an  action  was  instituted  on 
the  note  in  the  name  of  B.  and  T.,  for  the  use  of  B.  :  Held,  that 
the  action  was  correctly  brought  ;  and  that  B.  and  T.  were  the  legal 
holders  of  the  note,  though  the  interest  of  the  assignee  of  the  moiety 
would  be  protected  in  a  court  of  law  ;  and  that  the  indorsement  of  T. 
upon  the  note  could  be  regarded  only  as  a  private  memorandum  be- 
tween the  payees.    Ihid.,  530 

30.  At  common  law,  in  an  action  by  S.  W.  and  H.  L.,  on  a  promiissory  note 
made  paj-able  to  W.  and  L.,  without  mentioning  their  Christian  names, 
the  presumption  would  be  that  the  plaintiffs,  being  holders  of  the  note, 
were  the  persons  to  whom  the  promise  was  made  until  the  contrary  was 
shown.     Hollenhack  v.  WiUianis  et  al.,  544 

31.  Under  the  statute  of  March  2,  1839,  in  a  suit  on  a  promissory  note,  it  is 
not  necessaiy  for  the  holders  to  show  that  they  are  the  persons  described 
in  the  note  as  payees,  by  their  surnames,  where  the  general  issue  is 
plq^ded.    Ih'id.,  544 

32.  Seiuble,  That  the  rule  is  the  same,  whether  the  action  was  commenced 
and  jjlea  filed  before  or  since  the  passage  of  the  act.    Ibid.,  544 

33.  In  an  action  by  an  indorsee  or  payee  against  the  maker,  upon  a  promis- 
sory note  payable  at  a  specified  time  and  place,  it  is  not  necessary  to 
aver  in  the  declaration,  or  prove  on  the  trial,  a  presentment  of  the  note 
for  payment.     Armstrong  v.  CahhreJl,  546 

34.  In  an  action  against  the  makers,  upon  a  promissory  note  executed  in  a 
co-partnership  name,  one  of  the  defendants — the  general  issue  being 
pleaded — offered  to  read  in  evidence,  on  the  trial,  a  notice  of  the  disso- 
lution of  the  co-partnership,  published  in  the  Galena  Gazette,  a  public 
newspaper,  long  before  the  execution  of  the  note.  He  afterward  of- 
fered to  prove  by  a  witness,  that  long  before  the  making  of  the  note  in 
question,  there  was  no  co-partnership  existing  between  tlie  defendants, 
and  that  the  plaintiffs  had  notice  thereof  before,  and  at  the  time  of  the 
making  of  the  promissory  note  declared  on.  which  the  Court  rejected  : 
Held,  that  the  evidence  was  admissible.     Wliifesides  v.  Lee  et  al.,    548 

35.  Quere,  Whether  this  would  be  the  decision,  if  the  suit  had  been  com- 
menced and  the  plea  filed  subsequently  to  the  passage  of  the  act  of 
March  2,1839,  "  rcgulathiff  eridoire  in  certain  cases.'"     Ibid.,  548 

36.  Under  the  statute  of  Illinois  in  relation  to  promissory  notes,  it  is  unnec- 
essary to  give  notice  of  thi;  non-]:)ayment  of  a  note,  in  order  to  charge 
the  assignor  or  indorSer.     State  Bank  of  Illinois  v.  Ilairle;/,  580 

37.  The  fraud  which  will  vitiate  a  negotiable  instrument  in  the  hands  of  an 
assignee  who  has  no  notice  of  the  fraud,  must  be  in  obtaining  the  mak- 
ing or  executing  of  the  note.  Fraud  in  relation  to  the  consicleration,  is 
not  sufficient.     Mitlford  v.  Shepard,  583 

38.  Before  the  consideration  of  a  negotiable  note  can  be  impeached  in  the 
hands  of  a,  bona  jide  indorsee,  the  defendant  must  show  that  the  note 
was  indorsed  after  it  became  due,  or  that  the  indorsee  had  notice  of  the 
want  of  consideration  at  the  time  ho  received  it,  or  that  there  was/rrt(/f? 
in  obtaining  the  making  of  the  vote.     Ibid.,  683 

39.  A  misrepresentation  on  the  sale  of  a  tract  of  land  of  the  quantity  of 
lirairie  broken,  and  a  failure  on  the  part  of  the  seller  to  inform  the  pur- 
chaser tliat  there  was  an  unexpired  lease  of  a  portion  uf  the  premises  to 
a  tenant,  does  not  constitute  a  fraud  so  as  io  bar  a  reoov(>ry  on  a  note 
given  for  the  purchase  of  the  same.  Such  facts  might,  perhaps,  be  mat- 
ter of  defense  to  the  note  in  the  hands  of.  the  original  payee,  to  the  ex- 
tent of  the  depreciation,  on  those  accounts,  in  the  value  of  the  property 
sold.     Ibid.,    _  _  583 

40.  Semble,  That  in  an  action  on  a  promissory  note  by  the  indorsee  against 
the  maker,  the  presumption  of  law  is  that  the  note  was  assigned  before 
it  became  due,  until  the  contrary  is  shown.    Ibid.,  683 

See  Continuance,  7;  Considehation,  3,   9;  Justices  op  the  Peace, 
13;  Moutgage,  2. 
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PUBLIC  ACTS.' 

1.  Statutes  defining  the  boundaries  of  counties  are  public  acts,  and  courts 
are  bound  judicially  to  take  notise  of  them.  In  an  action  of  trespass 
qiiare  cJausmn  /regit,  proof  that  the  trespass  was  committed  upon  the 
premises  described  in  the  declaration,  by  the  number  of  the  section, 
township  and  range,  (the  said  premises  being  in  the  proper  county)  is 
sufficient  without  evidence  that  the  premises  are  situated  in  the  county 
where  the  action  is  brought.     Ross  et  al.  v.  Rcddick,  73 

See  Gover:xor's  Proclamation. 

PUBLIC  LANDS. 

1.  The  pre-emption  laws  of  the  U.  S.  can  not  be  construed  as  invitations  to 

settle  upon  the  public  lands.     Carson  v.  Clark,  113 

2.  The  certificate  of  the  Register  of  a  Land  Office,  of  the  purchase  of  a  por- 

tion of  the  public  lands  of  the  U.  S.,  is,  under  the  statute  of  this  State, 
of  as  high  a  character  in  point  of  evidence  as  a  patent,  in  an  action  of 
eiectment,  and  is  to  be  go\'erned  by  the  same  rules  of  interpretation. 
The  elder  certificate  is  conclusive  agi\inst  a  subsequent  one.  Bruner  v. 
Manlove  et  al.,  156 

3.  A  promise  made  by  a  vendee  of  public  lands,  after  the  purchase  of  the 

same  of  the  United  States,  to  pay  for  improvements  made  upon  the 
same  previous  to  the  purchase,  is  without  consideration  and  void.  Rut- 
son  V.  Orerturf,  170 

4.  The  statute  of  1831,  in  relation  to  the  saie  of  improvements  upon  public 

lands,  has  no  application  to  a  promise  made  by  a  purchaser  of  a  portion 
of  such  lands,  after  such  purcliase,  to  pay  for  improvements  made  upon 
the  same  while  it  belonged  to  the  United  States.  It  applies  only  to  con- 
tracts respecting  the  sale  of  improvements,  which  at  the  time  the  con- 
tract is  entered  into  are  on  the  land  owned  by  the  government.    Ibid., 

170 

5.  An  agreement  to  attend  a,  public  land  sale  of  the  United   States,  and 

purchase  a  tract  of  land,  is  not  fraudulent  or  against  the  laws  of  the 
United  States.     Pearsons  v.  Lee.  193 

6.  The  decision  of  the  Register  and  Receiver  of  a  Land  Office,  like  that  of 
all  other  tribunals  where  no  appeal  is  allowed,  is  final  and  conclusive, 
upon  all  the  facts  submitted  by  law  to  their  examination  and  decision. 
Their  determination  in  relation  to  the  right  of  pre-emption  to  a  tract  of 
land  within  their  jurisdiction,  is  conclusive.     McConnell  v.  Wilcox. 

344 

7.  There  can  be  neither  a  reservation  nor  an  appropriation  of  the  public 

domain  for  any  purpose  whatever,  without  express  authority  of  law. 
Ihid.,  844 

8.  Neither  the  President,  nor  any  officer  of  the  government,  have  power 
to  make  such  appropriation  or  reservation  without  such  authority. 
Ibid.,  844 

9.  The  acts  of  the  Secretary  of  War  and  the  Commissioner  of  the  General 

Land  Office,  in  making  a  reservation  of  Fort  Dearborn,  or  the  land  upim 
which  it  was  situated,  were  unauthorized  by  law,  and  void.    Ibid.. 

844 

10.  The  Northwestern  Territory  was  ceded  by  Virginia  to  the  United  States 
as  a  common  fund  for  the  use  and  benefit  of  all  the  States,  according  to 
their  usual  respective  proportions  in  the  general  charge  and  expendi- 
ture, and  should  be  faithfully  and  bona  fide  disposed  of,  for  that  pur- 
pose, and  for  no  other  use  or  purpose  whatever.     Ibid.,  344 

11.  The  assent  of  a  State  legislature  is  necessary  to  the  erection  by  the 
■  United  States  of  forts  and  permanent  garrisons  within  the  boundaries 

of  a  State.    Ibid.,    ...  344 

•  12.  The  term  "appropriation,"  used   in  the  pre-emption  laws,  moans  an 

application  of  lands  to  some  specific  use  or  puri^ose,  by  virtue  of  law, 

and  not  by  any  other  power.    Ibid.,  ^  344 
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13.  An  action  of  ejectment  can  be  maintained  against  a  militarj'  officer,  in 
the  occupation  of  lands,  as  such.     Ibid.,  344 

14.  The  pre-emption  laws  grant  to  the  pre-emptioner  an  estate  in  land  upon 
conditions,  which  become  absolute  upon  the  performance  of  those  con- 
ditions.    Ibid.,  344 

15.  The  law  of  the  State  where  the  land  is  situated  is  to  govern  both  as  to 
the  form  of  the  remedy  and  the  evidence  of  title.     Ibid. ,  344 

16.  In  regard  to  municiiaal  rights  and  obligations,  the  government,  as  a 
morpl  being,  must  be,  in  contracting,  subject,  in  the  absence  of  a  law 
of  Congress  in  relation  thereto,  to  the  laws  of  the  States,  and  the  same 
principles  and  rules  of  interpretation  of  contracts  and  acts  growing  out 
oF  them,  as  prevails  between  individuals,  must  be  applicable  to  it. 
Ihid.,  _     344 

17.  The  character  of  a  general  law,  and  the  force,  effect,  and  application 
thereof,  are  not  to  be  determined  by  the  character  of  the  parties  to  the 
action.  If  the  act  of  the  legislature  making  a  Register's  certificate  of 
the  purchase  of  a  tract  of  land  of  the  U.  S.,  evidence  of  title,  is  valid  ivs 
a  rule  of  decision  between  the  citizens  of  the  State  of  Illinois,  it  is  also 
valid  between  a  citizen  and  the  U.  S.     /  bid.,  344 

18.  The  act  of  the  legislature  of  the  State  of  Illinois,  making  the  Register's 

certificate  of  the  purchase  of  land  at  the  U.  S.  Land  Offices,  evidence  of 
title,  does  not  (jonflict  with  the  Ordinance  of  1787.     /  bid.,  344 

19.  The  act  of  Congress  of  1830,  provided  "  That  the  right  of  pre-emption  un- 
der this  act  does  not  extend  to  any  lands  which  are  reserved  from  sale 
by  an  act  of  Congress,  or  by  order  of  the  President,  or  which  may  have 
been  ojij^ropriatcd.  for  any  purpose  whatever,  or  for  the  use  of  the 
United  States,  or  either  of  the  Slates  in  which  they  may  be  situated." 
The  Proclamation  of  the  President  advertising  the  lands  for  sale,  stated 
that  "  The  lands  reserved  by  Jaic  for  the  use  of  schools,  and  for  other  p; 
poses,  will  be  excluded  from  sale."  The  Commissioner  of  the  General 
Land  Office  wrote  a  letter  to  the  Secretary  of  War,  stating  that  the 
whole  of  Fractional  Section  10,  was  reserved  for  military  purposes. 
This  letter  was  in  reply  to  a  request  from  the  Indian  Agent  at  Chicago, 
to  the  Secretary  of  War,  requesting  that  Section  10  might  be  reserved 
for  the  Indian  Department,  and  by  the  latter  transmitted  to  the  Secre- 
tary of  War.  Held,  that  there  was  no  legal  reservation  of  Section  10. 
Held,  also,  that  under  a  fair  construction  of  the  aforesaid  act.  and  the 
act  authorizing  the  President  to  reserve  such  lands  as  he  may  deem  nec- 
essary for  milifary  posts;  lands  not  expressly  reserved  in  the  Proclama- 
tion of  the  President,  were  subject  to  sale,  though  they  had  previously 
been  reserved  by  law.     Ibid.,  344 

20.  The  admitting  of  a  ])ortion  of  Section  10,  the  whole  of  which  the  Com- 
missioner of  the  General  Land  Office  had  declared  was  reserved  for 
military  purposes,  to  be  eniered  by  a  pre-emptor,  is  a  declaration  on  the 
part  of  the  government  that  there  was  no  legal  reservation.   Ibid., 

344 

21.  A  patent  is  not  the  fifle  it-self,  but  the  evidence  thereof.     Ibid.,         344 

22.  In  a  re])ul)lic,  the  title  to  land  derived  from  the  government,  springs 
from  tlie  law.     Ibid.,  344 

23.  The  certificate  of  a  Register  of  a  Land  Office,  of  the  purchase  of  a  tract 
of  land  from  the  U.  S.,  is  of  as  high  antliority  as  a  patent.     Ibid.,    344 

24.  'J'he  words  "  better,  letjal,  pdninioinit  title,'"  used  in  the  act  of  the 
legislature,  making  the  certificates  of  the  Land  Officers  evidence,  do  not 
mean  tlie  title  of  the  IT.  S. ;  but  they  refer  to  cases  where  the  U.  S.  had 
not  the  title  at  the  time  of  the  sale  and  issuing  of  the  certificate.    Ibid., 

344 

25.  The  United  States  could  not  be  a  defendant  in  a  State  Court  to  any  ac- 
tion whatever,  such  Court  having  no  jurisdiction  over  her;  and  consent 
couUl  not  give  it.  And  although  it  is  certainly  true  that  the  tenant,  in 
all  actions  of  ejectment,  may  defend  himself  by  showing  the  title  of  his 
landlord,  it  does  not  follow  fiiat  the  party,  who  could  not  be  a  defend- 
ant for  want  of  jurisdiction  in  the  Court  over  him,  may  defend  himself 
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in  such  case  in  the  name  of  a  person,  who,  upon  no  reasonable  supposi- 
tion, could  be  considered  as  standing  in  the  relation  of  a  tenant.     I  bid. , 

344 
26.  The  certificate  of  a  Land  Officer  is  evidence.     Turney  v.  Goodman,    184 

See  Evidence,  4;  Improvements;  Trespass. 

QUO  WARRANTO. 

See  the  People  of  the  State  of  IJJinois,  Ex  relatione  Charles  R.  Matheny, 
appellants,  v.  Mordecai  Mohley,  appellee,  215 

REAL  ESTATE. 

1.  A  special  power  granted  by  statute,  affecting  the  rights  of  individuals, 
and  which  divests  the  title  to  real  estate,  ought  to  be  strictly  pursued, 
and  should  so  appear  on  the  face  of  the  proceedings.  Smith  et  al.  v. 
Hileman,  323 

See  Estates. 

RECEIPT. 
See  Evidence,  22,  23. 

RECITALS. 
See  Deed,  4;  Evidence  8;  Referees. 

RECOGNIZANCE. 

1.  It  is  error  to  enter  up  final  judgment  upon  a  recognizance,  upon  the 
recognizer's  failing  to  appear  agreeably  to  the  terms  of  their  recog- 
nizance. Before  final  judgment  can  be  entered,  a  scire  facias  must 
issue  against  them  to  show  cause  why  judgment  and  execution  should 
not  be  had,  or  an  action  must  be  instituted  on  the  bond  to  recover  the 
penalty.     Pinclcard  et  al.  v.  The  People,  187 

RECORDS. 

1.  A  mistake  in  making  up  the  record  of  a  cause  may  be  corrected  at  a  term 

subsequent  to  that  at  which  the  same  was  disposed  of.  Mitcheltree  v. 
Sparks,  122 

2.  The  name  "Nathan"  was  erased  and  "Matthew  "  inserted,  in  a  record 

at  a  subsequent  term.     Ibid.,  122 

8.  The  reasons  filed  by  a  party,  as  the  foundation  for  a  motion  in  the  Cir- 
cuit Court,  do  not  thereby  become  a  part  of  the  record.  To  make  them 
a  part  of  the  record,  they  should  be  embodied  in  a  bill  of  exceptions. 
Vanlanclinghaniv.  Felloirs  et  al.,  '      232 

4.  The  act  of   Congress  prescribing  the  mode  of  authenticating  the  acts  of 

the  several  legislatures,  declares  that  such  acts  shall  be  authenticated  by 
having  the  seal  of  their  respective  States  affixed  thereto.  An  act  certi- 
fied by  the  Secretary  of  State,  to  which  is  appended  a  certificate  of  the 
Governor,  with  the  seal  of  State  affixed,  certifying  to  the  official  char- 
acter of  the  person  signing  himself  as  Secretary,  and  that  full  faith  and 
credit  are  to  be  given  to  his  official  acts,  is  not  a  compliance  with  the 
act  of  Congress.     Lafayette  Bank  of  Cincinnati  v.  Stone,  424 

5.  The  record  of  a  cause  should  present  the  proceedings  in  the  order  of  time 

in  which  they  transpired.     Sloo  v.  The  State  Bank  of  Illinois,  428 

6.  In  a  suit  for  a  cn'm.  con.,  a  marriage  license  issued  in   the  State  of  Ten- 

nessee, with  a  certificate  indorsed  thereon  by  a  justice  of  the  peace,  that 
he  had  solemnized  the  marriage,  was  admitted  in  evidence,  the  official 
character  of  the  officer  granting  the  license,  and  also  that  of  the  jus^ce 
of  the  peace,  being  certified  by  the  clerk,  the  keeper  of  the  records, 
under  his  official  seal,  and  the  presiding  justice  having  certified  to  the 
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authority  and  official  character  of  the  clerk:  Held,  that  the  license  and 
certificates  were  properly  admitted.     King  v.  Dale,  hVd 

7.  Where  the  record  of  a  cause  stated  that  "the  defendant  filed  his  plea, 

and  the  plaintiif  joined  thereto,"  but  the  plea  and  joinder  were  not  on 
file,  and  copies  of  the  same  were  not  given  in  the  record :  Held,  that  the 
inference  was,  that  the  issue  was  an  issue  to  the  country.  Archer  v. 
Spillnian  et  al.,  553 

8.  The  law  is  well  settled  that  in  order  to  justify  courts  not  of  record  in  tak- 

ing cognizance  of  a  cause,  their  jurisdiction  must  affirmatively  appear. 
Trader  y.McKee,  _  _  558 

9.  In  order  to  entitle  a  transcript  of  a  judgment  of  a  justice  of  the  peace  of 

another  State,  to  be  received  in  evidence  in  this  State,  it  must  be  shown 
that  by  the  laws  of  the  State  where  the  judgment  was  rendered,  the  jus- 
tice had  jurisdiction  over  the  subject-matter  upon  which  he  attempted 
to  adjudicate.     Ibid.,  558 

10.  A  transcript  of  a  judgment  of  a  justice  of  the  peace  of  Wayne  county,  in 
Indiana,  purported  to  be  certified  by  his  successor  in  ofiice,  and  the  clerk 
of  the  Circuit  court  of  Wayne  county  certified  as  to  the  capacity  of  said 
successor  in  office,  and  the  judge  of  the  sixth  Judicial  Circuit  in  Indiana, 
certified  as  to  the  capacity  of  the  said  clerk:  Held,  that  in  the  absence 
of  proof  that  the  statute  of  Indiana  authorized  tlie  clerk  to  give  such 
certificate,  he  could  not  give  a  certificate  in  such  a  case,  that  would  be 
evidence  in  a  court  of  justice.     Ibid.,  558 

11.  Where  papers  which  are  lodged  in  the  cleik's  office,  but  are  voi  marked 
filed,  are  incorporated  into  a  record  from  the  Court  below,  a  writ  of 

certiorari  may  be  issued  to  the  clerk,  to  send  up  a  true  record.  Holmes 
V.  Parl-eret  ah,  _         _  _  567 

12.  Where  a  bill  of  exceptions  signed  and  sealed  by  the  judge,  and  an  ap- 
peal bond,  were  lodged  in  the  clerk's  office,  but  not  marked  filed :  Held, 
that  they  were  not  part  of  the  record  in  the  cause,  and  that  the  appeal 
must  be  dismissed.     Ibid.,  667 

See  Right  of  Property,  7. 

RECORDING  OF  DEEDS. 

1.  The  section  of  the  statute  of  frauds  and  perjuries,  which  declares  void  as 
to  creditors  and  purchasers,  all  conveyances  of  goods  and  chattels  made 
upon  considerations  not  deemed  valuable  in  law,  unless  possession  shall 
remain  with  the  donee,  or  unless  the  conveyances  be  recorded,  has  no 
relation  to  a  deed  made  ujion  a  valuable  consideration.  The  stiitute 
applies  to  deeds  for  personal  property  made  upon  f/ood  consideration 
only,  as  distinguished  from  raluahle.     Kitchell  v.  Bratton,  300 

REFEREES. 

1.  Where  a  cause  has  been  referred  by  a  rule  of  Court,  it  is  incumbent  on 
the  party  objecting  to  the  report  of  the  referees  to  show  by  affidavit  that 
some  irregularity  has  occurred.  In  the  absence  of  such  proof  their  pro- 
ceedings will  be  deemed  to  have  been  regular.  It  is  to  be  presumed 
that  the  requisite  forms  have  been  observed  in  a  case  like  the  present, 
without  a  recital.     Vanlandingharn  y.  Lourri/.  240 

REGISTER  AND  RE(^EIVER. 
See  Evidence,  4;  Public  Lands. 

REMEDY. 
See  Fees. 

REMOVAL  FROM  OFFICE. 
See  Ci-EUK. 
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RENT. 
See  Landlord  and  Tenant;  Use  and  Occupation. 

REPEAL  OF  STATUTES. 
See  Office  and  Officer. 

RES  ADJUDICATA. 
See  Justices  op  the  Peace,  3,  17, 18,  19. 

RESERVATION. 
See  Public  Land. 

RETURN. 
See  Service  of  Process. 

RIYERS. 

See  Navigable  Streams. 

RIGHT  OF  PROPERTY. 

1.  In  a  trial  of  the  right  ot  property  the  defendant  in  execution  is  a  compe- 

tent witness  for  the  claimant.  The  interest  which  disqualifies  must  be 
in  favor  of  the  party  calling  the  witness.     Clifton  v.  Bogardns,  32 

2.  The  statute  does  not  require  the  claimant  of  property  taken  on  execution 

to  state  on  whose  execution  the  levy  had  been  made,  in  the  notice  he 
serves.  Notice  to  the  officer  that  he  claims  the  goods  levied  on,  intends 
to  prosecute  his  claim,  and  forbids  the  sale,  is  sutficient.  Pearce  et  al., 
V.  Swan,  266 

3.  Surplusage  ran  not  vitiate  a  notice.     Hid.,  _  266 

4.  Objections  in  the  nature  of  a  plea  in  abatement  must  be  made  in  the  first 

instance.  It  is  too  late  to  make  them  on  appeal.  An  appeal  from  the 
decision  of  a  jury,  upon  the  trial  of  the  right  to  property  levied  on  exe- 
cution, must  be  taken  at  the  trial,  and  the  appeal  bond  executed  before 
the  Court  is  dissolved.  An  appeal  bond  filed  the  day  after  the  trial  is 
not  sufficient.     Ihid.,  266 

5.  When  the  process  by  which  a  court,  obtains  jurisdiction  of  a  cause  is  ir- 

regular, if  no   objection  is  made,  the  irregularitj'   is  waived.     Ibid., 

266 

6.  If  an  appeal  be  irregularly  taken  to  the  Circuit  Court,  from  the  verdict  of 

a  jury  on  the  trial  of  the  right  of  property  before  a  justice,  etc.,  and  the 
appellee  appears  in  the  Circuit  Court,  he  waives  all  objections  to  the  ir- 
regularity of  the  appeal.     Ihid.,  _  _  266 

7.  Where  an  attachment  was  levied  on  goods  in  the   possession  of  S.,  and 

upon  a  trial  of  the  right  of  property  between  S.  and  the  attaching 
creditors,  the  property  was  found  to  be  subject  to  the  attachment,  and 
S.  gave  security  to  the  sheriff  who  attached  them,  for  their  return,  but 
subsequently  put  them  into  the  possession  of  A.,  who  sold  them,  and 
who  was  thereupon  summoned  as  garnishee  in  the  attachment  suit: 
HeJd,  that  in  determining  whether  A.  was  liable  as  garnishee,  the  rec- 
ord of  the  trial  of  the  right  of  property  between  the_  creditors  in  the 
attachment  and  S.,  was  properly  admitted,  and  that  it  was  conclusive 
a.s  to  the  ownership  of  the  property.    Arenz  v.  Reihie  et  al.,  340 

8.  A  judgment  binds  parties  and  privies.     Ihid.,  340 
'Semhh,  That  a  trial  of  the  right  of   property,  under  the  statute,  is  conclu- 
sive between  the  parties  and  privies.     Ibid.,            _  340 

9.  A  landlord  who  has  distrained  upon  the   goods  of  his  tenant  has  a  suffi- 

cient interest  in  them  to  enable  him  to  be  the  claimant  of  the  same  on  a 
trial  of  the  right  of  property,  if  they  are  subsequently  taken  in  execu- 
tion.    Grimsley  et  al.  v.  Klein,  343 
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10.  Semhle,  That  any  person  having  an  interest  in  goods  and  chattels  may 
be  a  claimant  of  the  same  and  have  a  trial  of  the  right  of  property  be- 
tween the  creditor  in  an  execution  levied  on  the  same  and  himself. 
Ibkl.,  _  ...  343 

11.  A  motion  to  dismiss  an  appeal  from  the  verdict  of  a  jury  on  the  trial  of 
the  right  of  property  before  a  sheriff,  is  addressed  to  the  discretion  of 
the  Court,  and  the  decision  of  the  Circuit  Court  on  such  motion,  can 
not  be  assigned  for  error.     SheJcloi  v.  Reihle  et  ah,  519 

12.  A  bond  on  appeal  from  the  decision  of  a  sheriff's  jury  on  the, trial  of  the 
right  of  property,  may  be  executed  by  an  attorney  in  fact.     I  hid.,    519 

13.  On  the  trial  of  the  right  of  property  levied  on  by  attachment,  the  writ 
of  attachment  and  return  thereon,  are  admissible  in  evidejice.     IhicJ., 

519 

14.  The  verdict  of  a  jury  in  the  Circuit  Court  on  the  trial  of  the  right  of 
property,  found  the  title  in  the' defendant  in  the  attachment:  Held, 
that  the  finding  was  sufiiciently  formal  and  explicit,  as  it  negatived  the 
title  set  up  by  the  claimant.    Ibid.,  619 

SALE. 
See  Frauds. 

SALE  OF  LANDS. 
I 

See  Administrator  and  Executor,  13,  14,  15,  16;  Chancery;  Canal 

Lands;  County  Commissioners;  Covenant;  Deed, 

SALE  OF  LANDS  FOR  TAXES. 
See  Construction  op  Statutes. 

SCHOOL  FUND. 

1.  The  statute  regulating  the  amount  of  interest  which  a  borrower  of  the 

School  Fund  shall  be  subject  to  pay,  as  a  penalty  for  not  paying  the  prin- 
cipal and  interest  ^Jioff/vw/?//,  when  due,  does  not  authorize  a  judgment 
for  interest  in  fiitttro,  and  it  can  not  be  rendered  at  common  law.  Fcar- 
son.'iv.  Hamilton,  415 

2.  Semhle,  That  in  an  action,  by  scire  facias,  to  foreclose  a  mortgage  to  the 

School  Fund,  the  jury  may  assess  a  penalty  of  twenty  per  cent,  upon  the 
amount  of  principal  and  interest,  after  the  mortgage  became  due, 
although  there  is  no  averment  of  the  penalty  in  the  scire  facias.     Ihid., 

415 

3.  Li  an  action  upon  a  note  given  to  the  Commissioner  of  School  Lands  of  a 

county,  for  money  loaned  of  the  School  Fund  in  order  to  eiititle  the 
plaintiff"  to  recover  the  twenty  per  centum  penalty  given  by  tlie  statute 
of  1835,  it  must  be  claimed  in  the  declaration.     Hamilton  v.   Wright, 

'  582 

4.  The  twenty  per  centum  interest  which  borrowers  of  the  School  Fund  are 

compelled  to  pay,  upon  a  failure  to  pay  the  principal  and  interest  punc- 
tually, is  given  as  a  penalty.     Ihid.,  582 

SCIRE  FACIAS.1 

1.  A  scire  facias  to  foreclose  a  mortgage  is  a  proceeding  in  rem,  and  not  an 

action  in  the  ordinary  acceptation  of  that  term.    Menard  v.  Marks, 

25 

2.  A  scire  facias  to  fon^closo  a  mortgage  may  be  issued  before  the  expira- 

tion of  one  year  from  the  dnc^ease  of  the  mortgagor.     Ihid.,  25 

3.  The  objection  that  a  scire  facias  to  foreclose  a  mortgage  do(>s  not  set  out 

the  mortgage  in  full,  can  not  be  taken  on  a  plea  in  abatement.     Ihid., 

25 

4.  A  mortgage  of  lands  is  not  a  note,  bond,  bill,  or   other  instrument  in 

writing  within  the  meaning  of  the  act  in  relation  to  promissory  notes; 
and  a  want  of  consi'leration,  or  a  failure  of  consideration  can  not  bo 
pleaded  to  a  scire  facias  to  foreclose  a  mortgage.  Hall  ci  al.  v.  IJi/rne 
cf  a  I.,  '  140 
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5.  It  is  error  to   enter  up  fin.il  judgment  upon   a  recognizance  upon  the 

recognizor's  failing  to  appear  agreeably  to  the  terms  of  their  recogniz- 
ance. Before  final  judgment  can  be  entered,  a  scire  facias  must  issue 
against  them  to  show  cause  why  judgment  and  execution  should  not  be 
had,  or  an  action  must  be  instituted  on  the  bond  to  recover  the  Denalty. 
Pincl-ard  et  al.  v.  The  People,  '  ~    187 

6.  A  scire,  facias  to  foreclose  a  mortgage  is  considered  both  as  process  and 

declaration;  and  the  proper  course  to  take  advantage  of  informalities 
is  by  demurrer.     MarsJiall  v.  Maury,  231 

7.  A  scire  facias  may  be  amended.     Ih'id.,  2.31 

8.  A  scire  facias  on  a  mortgiige  is  a  proceeding  hi  rem,  and  the  judgiuent 

should  direct  the  sale  of  the  mortgaged  i^remiscs.  The  direction  "  that 
a  special  execution  issue  therefor,  according  to  the  statute  in  such  case 
made  and  provided,"  is  not  sufficient.     Ibid.,  231 

9.  Semhle,  That  in  an  action,  by  scire  facias,  to  foreclose  a  mortgage  to  the 

School  Fund,  the  jury  may  assess  a  penalty  of  twenty  per  cent,  upon 
the  amount  of  principal  and  interest,  after  the  mortgage  became  due, 
although  there  is  no  averment  of  the  penalty  in  the  scire  facias. 
Pearsons  v.  Hamilton,  415 

10.  Where  a  mortgage  was  executed  by  G.  and  his  wife,  and'judgment  was 
rendered  upon  a  scire  facias  to  foreclose  the  same  against  G.  and  his 
wife:  Held,  that  the  wife  was  properly  made  a  defendant,  and  that  the 
judgment  was  not  erroneous.     Gilbert  et  al.  v.  Maggord,  471 

11.  Senible,  That  in  order  to  bar  the  wife's  right  of  dower,  she  should  be 
made  a  party  defendant,  in  a  scire  facias  to  foreclose  a  mortgage. 
Ibid.,  471 

12.  Where  a  scire  facias  to  foreclose  a  mortgage  commanded  the  defend- 
ant to  answer  unto  "  Cnshman,  Eaton  &  Co.,"  without  showing  or 
averring  what  persons  composed  the  said  firm:  Held,  that  the  omission 
was  fatal.     Day  v.  CusJiman  et  al.,  47-5 

13.  A  scire  facias  to  foreclose  a  mortgage  payable  by  installments  must  state 
that  the  last  installment  has  become  due.     Ibid.,  475 

14.  In  summary  proceedinars  under  a  statute,  the  provisions  of  the  statute 
must  be  strictly  complied  with.     Ibid.,  475 

SEAL. 

1.  A  summons  not  under  seal,  issued   from  the   Circuit  Court,  should  be 

quashed  on  motion  in  that  Court.     Hannmnv.  TkomjJson,  238 

2.  The  want  of  a  seal  to  a  summons,  can  not  be  taken  advantage  of  after  an 

appearance.     Easton  et  al.  v.  Altiim,  250 

3.  Where  a  summons  is  issued  not  under  the  seal  of  the   Court,  the  Court 

should  on  motion,  quash  it.  It  is  error  to  refuse  such  a  motion.  An- 
glin  V.  Nott,  395 

SECURITY  FOR  COSTS. 

1.  A  non-resident  plain tifP  can  not  institute  a  suit  before  a  justice  of  the 
peace  until  he  has  given  a  bond  for  costs,  although  he  sue  for  the  use  of 
a  resident.  The  statute  in  relation  to  costs  in  the  Circuit  Court,  in  like 
cases,  is  different.     Setcard  et  al.  v.  Wilson,  '         192 

1.  A  security  for  costs,  entitled  "The  Same  v.  The  Same,"  is  insufficient. 
IVariiock  v.  Russell,  383 

3.  It  is  no  objection  to  a  security  for  costs,  that  it  is  signed  by  a  firm  in  their 

co-partnership  name.     Linn  v.  Buckingham  et  al.,  451 

4.  Wliere  a  security  for  costs  was  written  upon  the  back  of  the  declaration  in 

a  cause,  but  the  title  of  the  Court  did  not  appear  in  the  same:  Held, 
that  it  was  a  sufficient  compliance  with  the  statute.     Ibid.,  451 

5.  Where  an  action  is  brought  by  a  non-resident,  for  the  use  of  a  resident, 

no  security  for  costs  is  required.     Cato)i  v.  Harmon,  581 

6.  The  security  for  costs  required  of  non-residents  need  not  be  in  the  pre- 

cise words  or  form  given  in  the  statute.     Kcttelle  v.  Wardell,  592 

7.  A  security  for  costs  may  be  signed  in  the  name  of  a  firm.    Ibid.,         692 
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SET-OFF. 

1.  A  jucl^ient  recovered  after  action  brought,  and  after  plea  pleaded,  can 

not  be  set  off  against  the  plaintiff's  demand.     Irvin  et  al.  v.  Wright, 

185 

2.  The  construction  of  the  English  statute  of  set-off,  and  of  §  17  of  our 

practice  act,  should  be  the  same  in  relation  to  the  time  at  which  the  set- 
off should  exist.     Ihid.,  185 

3.  A  defendant  is  not  bound  to  set  off  his  debt  against  the  plaintiff's  de- 

mand except  in  suits  before  a  justice  of  the  peace.  Morton  v.  Baihi/ 
et  ciL,  _  _  213 

4.  An  administrator  is  not  bound  upon  the  exhibition  by  a  creditor  of  his 

claim  against  the  estate  of  the  intestate,  to  set  off  any  debt  or  demand 
such  estate  may  have  against  such  creditor;  and  his  failing  to  do  so  will 
not  bar  such  debt  or  demand.  •  Ibid.,  213 

5.  A  note  payable  in  mason  work  is  not  assignable  so  as  to  enable  the  assignee 

to  plead  it  as  a  set-off  to  an  action  against  him,  or  to  enable  him  to  in- 
stitute a  suit  thereon  in  his  own  name.     Ransom  v.  Jones,  291 

6.  Under  §  17  of  the  practice  act,  unliquidated  damages  arising  ex  contractu. 

may  be  set  off  in  an  action  of  assumpsit.  The  rule  was  different  under 
the  act  of  1819.     Edwards  et  al.  v.  Todd,  462 

7.  Where   the  plaintiff'  brought  an  action   of  assunrpsH   to  recover  the 

amount  of  freight  agreed  to  be  paid  by  the  defendants  for  the  trans- 
portation of  their  goods  from  Buffalo  to  Chicago,  and  the  defendants 
pleaded  the  general  issue,  and  gave  notice  of  their  intention  to  give  in 
evidence  under  that  plea,  that  a  portion  of  the  goods  agreed  to  be  trans- 
ported exceeding  in  value  the  whole  amount  of  the  freight  claimed  wa,s, 
through  the  negligence,  carelessness,  and  improper  conduct  of  the 
plaintiff,  lost  and  destroyed  on  the  voyage;  and  on  the  trial  offered  to 
introduce  such  evidence,  first,  byway  of  set-off,  and  secondly,  by  way 
of  reducing  the  damages  claimed:  Held,  that  the  evideiice  was  admis- 
sible as  well  as  a  set-off,  as  in  reduction  of  damages.     Ihid.,  462 

8.  The  words  "claim  or  demand"  in  the   section  of  the  statute  allowing 

set-offs,  is  to  be  confined  to  such  as  arise  from  "contracts  or  agree- 
ments, express  or  implied."     Ihid.,  462 

SEKVICE  OF  PROCESS. 

1.  A  return  to  a  summons  signed  by  a  person  as  "  deputy  sheriff,"  without 

using  the  name  of  the  sheriff,  is  erroneous  and  void.  Ditch  v.  Ed- 
wards, _  127 

2.  The  return  of  a  constable  or  other  officer  should  state  the  time  when 

service  of  process  was  made.     WiLson  v.  Greathouse,  174 

8.  The  following  return  upon  a  summons,  "Executed  on  the  within  defend- 
ant by  his  reading  the  within.  Joseph  Flinn,  Const.  M.  C."  is  insuffi- 
cient and  void.     Ihid.,  174 

4.  Parol   proof  can  not  be  received  to  show  when  process  was  served,  where 

the  officer  who  made  the  process  is  dead.     Ihid.,  174 

5.  The  return  of  a  sheriff"  should  state  the  time  wlien  the  process  was  exe- 

cuted.    Clcmson  et  al.  v.  Ilanini,  176 

6.  The  return  of  a  sheriff"  ujjon  a  sunnnons,  in  these  words,  "Ex(MMited  on 

Hunter — Clemson  not  found.  N.  Buckmaster,  Sheriff,  M.  C."  is  insuffi- 
cient.    Ihid.,  .  176 

7.  The  return  of  a  sheriff  should  state  the  manner  in  which  the  process  was 

executed.  "Executed  Oct.  18th,  1832,  as  coumianded  within,"  is  not  a 
sufficient  return  to  a  sunnnons.     Ogle  v.  Coffey,  239 

8.  In  an  action   against  an  officer  for  an  escape  on  process  sued  out  and 

placed  in  the  officer's  hands  to  execute,  or  in  an  action  for  a  false  re- 
turn, or  for  a  refusal  to  execute  such  process,  it  is  no  justification  for 
suft'ering  an  escape,  or  for  n)aking  a  false  return,  or  for  a  refusal  to 
execute  such  process,  that  the  forms  of  law  in  suing  out  such  i)rocess 
have  not  all  been  observed.  If  the  process  be  regular  on  it-s  face,  and  it 
be  not  absolutely  void,  having  been  issued  without  the  authority  of  law, 
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the  officer  can  never  be  made  a  trespasser,  although  it  may  have  been 
erroneously  issued;  and  he  is  bound  to  execute  the  process,  although  it 
may  have  been  erroneously  sued  out.  If  the  magistrate  had  jurisdic- 
tion of  the  subject-matter,  the  officer  was  not  bound  to  inquire  further 
into  the  accuracy  of  his  proceedings,  but  should  have  proceeded  to  obey 
the  mandate  of  the  vs^arrant.     Brother  etal.  v.  Ca)i>ton,  200 

9.  A  judgment  by  default  is  irregular,  unless  it  appear  by  a  return  on  the 

process,  that  it  had  been  served,  and  on  what  day  service  was  made. 
Garrett  v.  P}ielj)s,  331 

10.  The  justice  of  the  peace  who  issues,  and  the  constable  who  executes, 
process  in  a  case  where  the  justice  has  not  jurisdiction,  are  both  liable 
as  trespassers.     Hull  v.  BlaisdeU  et  al.,  _   332 

11.  The  statute  specifies  but  two  cases  in  which  a  justice  of  the  peace  is  au- 
thorized to  appoint  a  constable  pro  tern.  The  one  is  to  execute  criminal 
process,  where  the  accused  is  likely  to  escape;  and  the  other  is  to  exe- 
cute civil  process,  where  goods  and  chattels  are  about  to  be  removed 
before  an  application  can  be  made  to  a  qualified  constable.  In  the  lat- 
ter case,  as  a  pre-requisite  to  the  power  of  appointment,  it  must  be 
shown  that  goods  and  chattels  are  about  to  be  removed.  Gordon  v. 
Knapp  et  al.,  488 

12.  The  appointment  of  a  constable  x)ro  tern,,  by  a  justice  of  the  peace,  to 
execute  process,  under  §  51  of  the  ^'Act  concernhig  Justices  of  the  Peace 
atid  Constables,'"  must  be  made  by  indorsement  upon  the  back  of  the 
process.  An  appointment  upon  a  separate  piece  of  paper,  is  not  a  com- 
pliance with  the  act.     Ibid.,  488 

13.  A  justice  of  the  peace  can  not  appoint  a  constable  pro  tern,  to  serve  a 
summons  or  other  personal  notice,  in  a  civil  suit.  The  statute  refers  to 
an  execution  or  attachment.     /  bid. ,  _  488 

Sentble,  That  where  a  justice  of  the  peace,  or  other  inferior  officer,  acts  in 
a  case  where  he  is  not  authorized  to  act,  the  proceedings  are  not  only 
irregular,  but  void.    Ibid.,  488 

See  Evidence,  8,  9. 

SETTLERS. 
See  Trespass. 

SHERIFF. 

1.  In  proceedings  against  a  sheriff  under  §  30  of    the  practice  act,   by 

motion  for  failing  to  pay  over  money  collected  by  him  on  execution, 
the  judgment  should  be  for  the  amount  collected,  and  interest  thereon, 
at  the  rate  of  twenty  per  centum  per  annum.     Beaird  v.  Foreman, 

40 

2.  The  remedy  given  by  §  14  of  the  "  ^(-^  concerning   Sheriffs  and  Coro- 

ners,''' is  a  "distinct  remedy  from  that  given  by  §  30  of  the  practice  act; 
and  it  is  in  the  option  of  the  plaintiff  in  execution,  to  resort  to  which- 
ever he  pleases.    Ihid.,  40 

SHERIFF'S  SALE. 
See  Ejectment;  Execution. 

SLANDER. 

1.  In  an  action  for  slander,  it  is  sufficient  to  prove  the  substance  of  the 
words  charged.  But  proof  of  equivalent  words  is  not  sufficient.  Shi- 
cumb  V.  Kuykendall,  187 

SPECIFIC  PERFORMANCE. 

See  Chancekt. 
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STATUTES. 
See  CoNSTKUCTiON  OP  Statutes;  Ejectment;  Penal  Statutes-  Public 

Acts. 

STATUTE  OF  PRAUDS. 
See  Frauds;  Promise,  1,  2,  S. 

STATUTE  OF  LIMITATIONS. 

1.  A  debt  due  to  the  State  Bank  of  Illinois  is  a  debt  due  to  tlie  State,  and  is 

not  barred  by  the  statute  of  limitations.  The  State  Bank  of  IlUtwis 
y.  Broivn  ct  al.,  106 

2.  Non-residonts  are  exempted  from  the  operation  of  the  statute  of  limita- 

tions.    White  V.  Hight,  _  ...  ^0^ 

3.  The  limitation  of  sixteen  years  in  the  statute  of  limitations  only  applies 

to  actions  of  debt  and  covenant,  and  to  actions  upon  awards.     J  bid.. 

20  i 

4.  Wliere  B.  agreed,  by  parol,  to  purcha,se  of  L.  a  tract  of  land,  and  to  pay 

55400  for  the  same,  in  four  equal  annual  installments,  but  no  memoran- 
dum in  writing  was  made  of  the  bargain,  and  some  time  afterward  a 
note  was  executed  for  the  amount  then  due,  of  the  principal  of  said 
purchase  money,  and  a  .deed  made  for  the  land,  but  the  parties  not 
agreeing  as  to  the  rate  of  interest  for  the  time  payment  had  been  de- 
layed, that  Avas  left  for  future  adjustment:  Held,  that  the  contract  to 
l^ay  interest  was  not  within  the  statute  of  frauds.  Said  agreement  to 
purchase  the  land  was  made  in  1824,  and  the  note  was  executed  in 
18'^2.  The  suit  was  instituted  in  1835:  Held,  also,  that  the  contract  for 
interest  was  not  barred  by  the  statute  of  limitations.  Prevo  v.  La- 
throp,  305 

SUIT. 

1.  Th'>  issuing  of  the  summons  is  the  connnoncoment  of  a  suit.     Feazle  v, 

Simpson  et  a  J.,  30 

2.  The  remedy  given  by  statute,  to  collect  fees  by  making  out  a  fee  bill  and 

delivering  it  to  an  officer,  is  a  cunmlative  remedy,  but  it  does  not  take 
away  the  common  law  remedy  by  suit.     Morton  v.  Bailey  et  ah,       213 

See  Action. 

SURVEYOR. 

1.  A  county  surveyor  is  entitled  to  receive  twenty-five  cents  and  no  more, 

for  each  lot  contained  in  any  town  plat  which  he  lays  out,  surveys,  and 
plats.     rearso)ifi  et  al.  v.  Bailei/,  507 

2.  If  to  lay  out,  survey,  and  plat  a   town,  it  is  neces.sary  to  emi^loy  chain- 

men,  it  is  then  as  nmch  the  duty  of  the  surveyor  to  employ  and  pay 
them  as  it  is  to  furnish  a  chain  or  compass,  or  to  draw  the  map.     Ibid., 

507 

3.  The  provision  of  §  5  of  the  act  of  .Tan.  14,  1829,  that  "  All  chainmen  nec- 

essary shall  be  employed  by  the  person  wanting  surveying  done,"  does 
not  apply  to  surveyors  of  town  plats.     Ibid.,  607 

SURETY. 

1.  The  contract  of  a  surety  is  to  be  construed  strictly,  both  in  law  and 

e(iuily,  and  his  liability  is  not  to  be  extended  by  implication  beyond  the 
terms  of  his  contract.     Iieyiiold.<^  v.  Hall  et  al.,  35 

2.  The  sureties  of   the   late   State  Treasurer  are  not   liable  for  his  acts  as 

Cashier  of  the  old  State  Bank.     Ibid.,  35 

.'{.  It  is  a  well  settled  rule  that  a  surety  can  not  be  held  beyond  the  express 
terms  of  his  undertaking,  a.s  understood  by  the  parties,  when  the  con- 
tract was  entered  into.     Ibid.,  35 
7:o 


INDEX.  681 

*_» 

4.  Where  at  the  bottom  of  a  bond  made  by  a  principal  and  his  surety,  a 

memorandum  was  annexed,  that  "This  bond  is  executed  by  Mr.  H.  as 
security  for  Mr.  W.,  the  principal:"  //f/ff,  that  the  fact  contained  in 
said  memorandum  could  not  be  pleaded  to  an  action  on  the  bond  against 
the  surety:  Held,  also,  that  it  was  unnecessarj'-  to  notice  the  memoran- 
dum in  the  declaration.     Wilson  et  aJ.  v.  CaDiiiheU  et  ah,  493 

5.  Where  two  persons  execute  a  bond,  one   as  principal   and  the   other  as 

surety,  one  is  equally  as  much  bound  to  the  oblieree  as  the  other.     Ihid. , 

493 

6.  Semble,    That  the  signing  as   surety  is   only  evidence    between    the 

obligors  of  the  character  of  the  obligation  of  each.    Ibid.,  493 

SURPLUSAGE. 
1.  Surplusage  can  not  vitiate  a  notice.     Fearce  ef  al.  v.  Sican,  266 

TAXES. 
See  Construction  op  Statutes. 

TENANT  IN  COMMON. 

1.  One  joint  tenant,  or  tenant  in  common,   may  maintain   an   action  for 
forcible  entry  and  detainer  against  his  coitenant.     Mason  v.  Finch, 

495 

TITLE. 

1.  Where  two  patents  have  issued  for  the  same  lands  to  different  persons, 

at  different  times,  the  elder  patent  is  the  highest  evidence  of  title,  and 
as  long  as  it  remains  in  force  it  is  conclusive  against  a  junior  patent. 
Bruner  v.  Manlove  et  al.,  156 

2.  In  a  republic,  the  title  to  land  derived  from  the  government,  springs 

'from  the  law.     McConnellv.  Wilcox,  344 

See  Estates. 

TOWN. ' 
See  Debt. 

TOWN  PLATS. 
See  Surveyor. 

TRANSCRIPT. 
See  Record. 

TREASURER. 

1.  The  sureties  of  the  late  State  Treasurer,  arc  not  liable  for  his  acts  a-s 

Cashier  of  the  old  State  Bank.     Reynolds  v.  Hall  et  al.,  35 

2.  A  County  Treasurer  has  no  authority  whatever  to  take  a  note  payable  to 

himself  as  Treasurer;  nor  has  he  any  authority  to  assign  or  transfer 
such  a  note.     Berry  v.  Hamhy,  468 

3.  A  suit  can  not  be  maintained  in  the  name  of  a  County  Treasurer.    Scd 

qitere. 

4.  Quere,  Whether  an  action  in  the  name  of  the  county,  can  be  maintained 

upon  a  note  payable  to  the  County  Treasurer.     Ibid.,  468 

TRESPASS. 

1.  Statutes  defining  the  boundaries  of  counties,  are  public  acts,  and  courts 
are  bound  judicially  to  take  notice  of  them.      In  an  action  of  trespass 
qitare  clausiun  f regit,  proof  that  the  trespass  was  committed  upon  the 
Vol.  1-46  ''-a. 


682  INDEX. 

premises  described  in  the  declaration,  by  the  number  of  the  section, 
township  and  rausre  (the  said  premises  being  in  the  proper  county),  is 
sufficient  without  evidence  that  the  premises  are  situated  in  the  county 
where  the  action  is  brought.     Boss  et  al.  v.  Ileddick,  78 

2.  In  actions  of  trespass  qiiare  cJausumf regit,  the  law  is  well  settled,  that 

possession  of  the  close  is  sufficient  to  sustain  the  action  against  any  per- 
son who  shall  enter  upon  that  possession  except  the  owner.  Wehh  v. 
Sturtevavt,  181 

3.  The  possession,  where  that  alone  is  relied  on,  must  be  an  actual  and  not 

a  constructive  possession.     Ibid.,  181 

4.  A  settler  upon  the  public  lands  of  the  United  States,  can  not  maintain  an 

action  of  trespass  against  a  person  who  may  enter  and  cut  down  the 
timber,  upon  a  portion  of  the  legal  subdivision  of  land  upon  which  he  is 
settled,  but  which  is  not  actually  inclosed  or  occupied  by  such  settler. 
Loreft  et  al.  v.  Nohle,  185 

5.  The  doctrine  in  relation  to  trespass  is  well  settled,  that  there  are  no  ac- 

cessaries; all  are  principals  who  are  in  any  wise  concerned  in  the  tres- 
pass. The  person  who  commands  or  approves,  is  equally  guilty  with 
the  one  who  performs  the  act.      IVhitnet/  et  al.  v.  Turner,  253 

6.  The  justice  of  the  peace  who  issues,  and  the  constable  who  executes,  proc- 

ess in  a  case  where  the  justice  has  not  jurisdiction,  are  both  liable  as 
trespassers.     Hull  v.  Blaisdell  et  al.,  332 

See  Assault  AND  Battery;  Constable;  Justices  op  the  Peace;  Pos- 
session. 

USE  AND  OCCUPATION.. 

1.  In  order  to  enable  an  administrator  to  maintain  an  action  for  the  use  and 

occupation  of  a  farm,  the  plaintiff,  or  his  iiitestate,  must  have  been  the 
owner  of  the  premises,  or  there  must  have  been  an  express  contract  on 
the  part  of  the  defendant  to  pay  rent.     Bnileij  v.  Cninphell,  110 

2.  In  the  case  of  a  parol  jiurchase  of  land,  if  the  vendee  enter  into  possession, 

and  afterward  refuse  to  affirm  the  contract,  he  would  be  liable  to  the 
vendor  for  the  use  and  occupation  of  the  land,  and  could  not  dispute 
his  title  by  setting  up  an  outstanding  title  in  a  third  person.  Whitneji 
V.  Cochran  et  al.,  209 

USURY. 

1.  A  defendant  can  not  avail  himself  of  the  statute  against  usury,  unless 
the  same  be  pleaded,  and  an  application  be  made  to  the  Court 
where  the  cause  is  pending,  for  the  benefit  of  the  act.  Murry  v. 
Crocker,  '212 

See  Inteuest, 

VARIANCE. 

1.  In  an   action  for  slander,  it  is  sufficient  to  prove  the  suhstance  of  the 

words  charged.  Rut  proof  of  equivalent  words,  is  not  sufficient.  Slo- 
cnnih  V.  Kui/lmidiill,  187 

2.  A  variance  bi'tween  the  agreement  declared  on,  and  the  declaration, 

shouhl  be  taken  advantage  of  on  the  trial  by  a  demurrer  to  evidence,  or 
a  motion  for  a  nonsuit.     Pear.^onsv.  Lee,  193 

3.  A  dcclanition  in  detinue  for ''a  red  cow  with  a  white  face,"  is  not  sup- 

))nrt<'d  by  proof  that  "  the  cow  was  a  yellow  or  sorrel  cow."  Felt  v. 
Williams,  206 

4.  Till'  rule  applicable  to  variances  is,  that  whenever  an  iristrument  of  writ- 

ing or  a  record  is  not  the  foundation  of  the  action,  a  variance  is  not 
material  unless  the  discrepimcy  is  so  great  as  to  amount  to  a  strong 
prob;ibility  that  it  can  not  bo 'be  the  instrument  or  record  described. 
Lcidifl  V.  liairson,  27'2;  Hull  v.  Blaisdell  et  al.,  332 

5.  Where  the  writ  of  attachment  described  in  a  declaration  in  an  action  of 

122 
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trespass  against  a  justic'^.  of  the  peace  for  issuing  an  attachment  where 
he  had  no  jurisdiction,  was  for  ^38.12}:4,  and  the  writ  of  attachment 
produced  in  evidence  was  So7.50:  ^e/tZ,  that  there  was  no  material 
variance.     Hull  v.  Bhtisdell  ef  oL,  _    332 

6.  Where  the  declaration  averred  that  the  defendants  made  their  promissory 

note  to  the  plaintiff,  Alexander  Tappan,  and  the  note  produced  in  evi- 
dence, was  made  paj-able  to  A.  H.  Tappan,  and  the  plaintiff  proved  by 
parol  that  Alexander  and  A.  H.  was  one  and  the  same  person,  and  the 
holder  of  the  note:  Held,  th.a.t  the  proof  sustained  the  declaration. 
Peyton  et  al.  v.   Tappan,  388 

7.  In  an  action  upon  a  promissory  note  against  the  maker,   the  declaration 

described  the  note  as  made  by  William  Linn.  The  note  produced  in 
evidence  was  signed  "  Wm.  Linn:"  Held,  there  was  no  variance,  and 
that  the  proof  was  sufBcient.     Linn  v.  Bncl-uigliamet  ah,  451 

8.  Where  the  plaintiff  brought  an  action  before  a  justice  of  the  peace,  upon 

a  bond  made  by  the  defendant  while  an  infant,  and  upon  the  trial 
the  defendant  pleaded  and  "proved  his  infancy  in  bar  ;  and  thereupon 
the  plaintiff  made  oath  that  he  knew  of  no  witness  by  whom  he  could 
prove  the  defendant's  agreement  since  he  became  of  age,  to  pay  him 
^18  in  full  of  the  bond,  except  by  his  own  oath,  or  that  of  the  defend- 
ant, and  prayed  that  the  defendant  might  be  sworn,  which  the  Court 
refused  to  allow :  Held,  that  the  Court  decided  correctly,  because  the 
Ijroof ,  if  admitted,  would  have  proved  a  different  cause  of  action  from 
that  upon  which  suit  was  brought.     Bliss  ef  al.  v.  Perrynian,  484 

9.  At  common  law,  in  an  action  by  S.  W.  and  H.  L.,  on  a  promissory  note 

made  payable  to  W.  and  L.,  without  mentioning  their  Christian  names, 
the  presumption  would  be  that  the  plaintiffs,  being  holders  of  the  note, 
were  the  persons  to  whom  the  promise  was  made,  until  the  contrary 
was  shown.     Hollenhack  y.  Williams  ef  al.,  544 

10.  On  an  appeal  from  the  Circuit  to  the  Supreme  Court,  a  variance  between 
the  amount  of  the  judgment  appealed  from,  and  the  amount  recited  iji 
the  bond,  is  fatal,  though  the  variance  occurred  through  the  mistake  or 

■    inadvertence  of  the  clerk  of  the  Circuit   Court.     Brooks  et  al.  v.  Th*' 
Tmcn  of  Jacksonville,  568 

11.  Where  an  appeal  is  dismissed,  the  Comrt  will  not  permit  the  transcript 
of  the  record  to  be  withdrawn  for  the  purpose  of  bringing  a  writ  of  er- 
ror.    I  hid.,  568 

VENDOR  AND  VENDEE. 

1.  In  the  case  of  a  parol  purchase  of  land,  if  the  vendee  enter  into  posses- 

sion, and  afterward  refuse  to  affirm  the  contract,  he  would  be  liable  to 
the  vendor  for  the  use  and  occupation  of  the  land,  and  could  not  dispute 
his  title  by  setting  up  an  outstanding  title  in  a  third  person.  Whitney 
V.  Cochfan  etal.,  209 

2.  A  parol  contract  for  the  purchase  of  land  is  not  absolutely  void,  but  only 

voidable  under  the  statute  of  frauds.     Ibid.,  209 

3.  Whatever  may  be  the  practice   in   England  the  purchaser  here  is  not 

bound  to  prepare  and  tender  a  deed  to  the  vendor,  unless  such  obligation 
can  be  fairly  inferred  from  the  terms  of  the  contract.  Buckmaster  v. 
Grundy,  310 

See  Chancery;  Contract,  16,  17;  Improvements;  Promissory  Notes; 
PcBLic  Lands. 

VENIRE. 

1.  The  Circuit  Court  may  set  aside  a  defective  verdict,  and  award  a  venh  e 

de  novo,  in  a  criminal  case,  where  the  facts  found  are  so  defective  that 
no  judgment  can  be  rendered  upon  such  verdict.  Laivrenceet  al.  v. 
The  People,  ...  414 

2.  Where  the  precept  for  summoning  the  jurj'  at  a  special  term  of  a  Circuit 

Court,  called  for  the  trial  of  a  prisoner  charged  with  a  capital  crime, 
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had  been  lost  by  the  sheriff,  and  the  Court  directed  a  new  one  to  lie 
filed  nunc  pro  tunc:  Held,  that  there  was  no  error.  Giiykowski  v.  The 
People,  476 

VENUE. 

1.  A  prisoner  is  entitled  to  a  chancre  of  venue  whenever,  by  petition  verified 

by  aitidavit,  he  brings  himself  within  the  requisitions  of  the  statute. 
The  obligation  of  the  judge  to  allow  it  is  imperative,  and  admits  of  the 
exercise  of  no  discretion.     Clark  \.  The  Peo]}le,  117 

2.  Keasonable  notice  must  be  given  to  the  adverse  party  of  a  motion  for  a 

change  of  venue.     Berry  v.  Wilkinson  et  al.,  164 

3.  The  length  of  time  necessary  to  constitute  reasonable  notice,  will  in  some 

degree  depend  upon  the  peculiar  circumstances  of  each  particular  case, 
and  nmst  necessarily  be  left  to  the  legal  discretion  of  the  judge  or  court 
to  which  the  application  is  made.     Ihid.,  164 

4.  The  venue,  in  an  action  for  assault  and  Jjattery,  is  transitory.     Hurley  v. 

Marsh  etal.,  329 

5.  Where   a   declaration   stated  that   the   assault  and  battery  were  com- 

mitted ''  at  Montebello,  in  the  county  of  Hancock,  and  within  the  juris- 
diction of  this  Court,"  Held,  that  it  was  unnecessary  to  prove  that  the 
assault  and  battery  were  committed  within  the  town  of  Montebello. 
Ihid..  _  329 

6.  Original  process  can  be  issued  to  a  different  connty  from  that  in  which 

the  action  is  commenced,  in  the  three  following  cases  only: 

1.  When  the  plaintiff  resides  in  the  county  in  which  the  action  is 
commenced,  and  the  cause  of  action  accrued  in  such  county. 

2.  Where  the  contract  is  made  sjiecifically  payable  in  the  county  in 
which  the  action  is  brought.  In  this  case,  no  regard  is  paid  to  the 
residence  of  the  ijlaintitt'. 

3.  Where  there  are  several  defendants  residing  in  different  counties, 
and  the  action  is  commenced  in  the  county  in  which  some  one  of  the 
defendants  resides.     Key  v.  Collins,  403 

7.  Where  A,  B,  C,  and  D,  were  jointly  indicted  in  the  Edgar  Circuit  Court. 

and  A  alone  moved  for  and  olilained  a  change  of  venue  to  the  Clark 
Circuit  Court,  without  the  consent  of  the  others,  where  he  was  tried , 
and  after  his  trial  the  indictment,  without  any  order  of  Court,  Avas  re- 
turned to  the  Edgar  Circuit  Court,  and  B,  C.  and  D  called  upon  to 
plead  to  the  same.  Held,  that  the  proceedings  were  regular,  and  that 
tlie  indictment  :is  to  B,  C,  and  D,  must  be  considered  as  remaining  un- 
der the  control  of  the  Edgar  Circuit  Court,  and  that  no  trial  could  be 
had  elsewhere.  The  Circuit  Court  of  Clark  connty  should  have  ordered 
the  original  indictment  to  be  returned  to  Edgar  county,  and  retained  a 
copy  thereof  upon  its  own  records.     Hunter  et  al.  v.  The  Feople,    453 

VERDICT. 

1.  Wliere  the  issue  is  wholly  immaterial,  the  verdict  of  the  jury  will  be  set 

aside.  The  rule  is  that  where  matter,  be  it  never  so  well  pleaded, 
could  signify  nothing,  judgment  may,  in  such  cases,  be  given  as  by  con- 
fession.    Woods  V.  Hyiies,  "  103 

2.  Courts  will  reluctantly  int(>rfere  to  s(*ti  aside   a  verdict  and  grant  a  new 

trial,  where  the  proceedings  have  been  regular.  ^VickcrsJlal)l  v.  The 
People.  ...  I'-^S 

3.  S em  hie.  That  the  affidavit  of  a  juror  in  support  of  the  verdict,  on  a  point 

entirt^ly  disconnected  with  his  acts  or  the  motives  for  his  conduct,  may 
be  admitted  on  a  motion  for  a  new  trial.     Guykoivski  v.  The  Pcoide, 

476 

4.  The  verdict  of  a  jury  in  the  Circuit  Court,  on  the  trial  of  the  right  of 

property,  found  the  title  in  the  di'fendant  in  the  attachment:  Held, 
that-  tlie  finding  was  sufficiently  fornial  and  explicit,  as  it  negatived  the 
title  set  up  hy  the  claimant.     Shdiloii  v.  Prihle  et  al.,  519 

5.  Seiiihle,  That  where  the  verdict  of  a  jury  is  for  a  greater  sum  than  the  ad 
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(hi mil II »i  laid  in  the  declaration,  the  plaintiff  may  remit  the  excess,  and 
take  judgment  for  the  sum  laid.     Gillet  et  al.  v.  Stone  ct  al.,  539 

See  Criminal  Law,  9,  10, 11;  New  Trial,  6,  8. 

VESSELS. 

See  Attachment,  12. 

WAIVER. 

See  Jurisdiction;  Pleading;  Practice;  Process. 

WIDOW. 

See  Dower. 

WILLS  AND  TESTAMENTS. 
See  Estates. 

WITNESS. 

1.  It  is  a  general  rule  that  all  persons  are  competent  witnesses  who  have 
sufficient  understanding  and  are  not  disqualified  by  interest,  crime,  or 
want  of  a  proper  sense  of  moral  obligation  to  speak  the  truth.  Clifton 
V.  Bogavdus,  3'^ 

'J.  In  a  trial  of  the  right  of  property,  the  defendant  in  execution  is  a  compe- 
tent witness  for  the  claimant.  The  interest  which  disqualifies  must  be 
in  favor  of  the  party  calling  the  witness.     Ibid.,  32 

3.  Wliere  a  witness  is  sworn  in  chief,  he  is  bound  to  state  all  the  facts  in  his 

knowledge,  that  are  aijplicahle  to  the  case,  and  that  can  be  proved  by 
parol;  and  it  can  make  no  difference  whether  such  testimony  is  given 
in  answer  to  the  interrogatories  of  the  party  against  whom  it  operates, 
or  not.     Roberts  v.  Garen,  396 

4.  The  admission  of  an  assignor  of  a  promissory  note,  as  aAvitness,  to  prove 

the  time  of  assignment,  is  contrary  to  the  rules  of  evidence.  Stcici/  v. 
Baker,  417 

See  Evidence. 

WORK  AND  LABOR. 

See  Contract. 

WRIT  OF  ERROR. 

See  Error. 
WRIT  OF  INQUIRY. 

1.  A  writ  of  inquiry  is  never  necessary  where  the  damages  can  be  ascer- 

tained by  computation.  Clemson  et  al.  v.  The  State  Bank  of  Illi- 
nois, 4-5 

2.  A  writ  of  inquiry  may  be  executed  in  vacation  as  Avell  as  in  term  time.    It 

may  be  executed  at  any  place  within  the  sherift'\s  bailiwick.  The  stat- 
ute has  not  changed  the  common  law  in  this  respect.  Vanlandingham 
V.  Fellows  et  al.,  _  233 

3.  If  any  irregularity  take  place   in  the  execution  of  a  writ  of  inquiry, 

the  proper  way  is  to  apply  upon  affidavit,  to  the  Circuit  Court,  to  set  the 
inquest  aside.     Ibid.,  233 

4.  Where  judgment  is  rendered  for  the  plaintiff  on  demurrer  to  the  defend- 

ant's plea,  the  plaintiff'  may  have  an  inquest  to  ascertain  the  damages, 
or  he  may  waive  this  and  take  judgment  for  nominal  damages.  Boon 
V.  Juliet,  _  258 

5.  Instructions  to  a  jury  upon  an  inquest  of  damages  are  mere  interlocutory 

matters,  and  the  Supreme  Court  has  no  right  to  re-examine  theui.  Gil- 
letet  al.v.  Stone  et  al.  639 

See  DEt  AULT,  3. 
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